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CASES  ARGUED  AND  DETERMINED 


IN  TH2 


SUPEEIOE  COTJET 

OF  THE 

CITY  OF  NEW  YORK 

AT  GENERAL  TERM. 

T.  U.,  I.  S.  and  G.  T.  Young  v.  Orsamus  Bushnell. 

1.  Admissions  by  a  party  will  operate  as  an  estoppel  in  pais,  where  they  are 
designed  to  influence  the  conduct  of  another  and  where  a  denial  of  their 
truth  will  injure  the  latter. 

2.  A  party  shall  be  estopped  by  his  admissions,  where  his  intent  is  to  influ- 
ence another  or  derive  an  advantage  to  himself.  But  where  he  has  not 
acted  with  this  view,  and  there  is  no  breach  of  faith  in  receding,  he  shall 
not  be  concluded. 

3.  The  defendant  B.  by  mistake,  exhibited  to  the  plaintifls  a  contract  between 
him  and  P.,  as  being  a  paving  contract,  of  which  plaintiffs  were  at  the 
time  assignees,  having  on  it  a  written  statement  signed  by  P.,  to  Oie  effect 
that  it  was  canceled,  put  an  end  to  and  given  up,  in  consideration  of  $100 
paid  therefor  to  him,  by  B.  It  was  in  fact  another  contract  for  grading 
which  had  been  canceled  and  extinguished.  The  plaintiffs,  on  inspection 
of  this  written  statement,  insisted  that  the  effect  of  it  was  to  require  the 
defendant  to  pay  in  cash  the  balance  due  on  it,  which  balance  by  the  con- 
tract itself  was  payable  in  land.  B.  insisted  that  such  was  not  its  meaning 
or  effect,  and  if  it  was,  that  it  did  not  express  the  agreement  actually  made 
between  him  and  P.,  as  understood  by  both  of  tiem — that  in  fact  such 
agreement  merely  released  P.  from  doing  more  paving,  and  required  him 
to  accept  payment  of  the  balance  due,  in  land ;  the  plaintiffs  then  pur- 
chased of  P.  his  claims  under  the  paving  contract^  paid  him  therefor  $700 
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Young  V.  Bushnell. 

cash,  and  discharged  a  debt  against  him  of  $1,500,  believing  at  the  time 
that  the  statement  exhibited  was  indorsed  on  the  paving  contract:  Ae2d, 
that  B,  was  not  estopped  from  proving,  that  it  was  indorsed  on  the  grading 
contract,  and  that  the  agreement  as  to  the  paving  contract  was  such  as  B. 
asserted  it  to  be. 

4.  Held  also,  that  treating  it  as  bei^^g  on  the  paving  contract,  it  imported  that 
such  contract  was  canceled,  and  all  claims  under  it,  of  either  party  against 
the  other,  were  extinguished 

5.  Held  also,  that  even  if  the  proposition  last  expressed  was  doubtful,  there 
was  nothing,  in  the  terms  of  such  statement  or  in  its  necessary  legal  import, 
in  conflict  with  the  idea  that  P.  agreed  to  accept  payment  in  land  for  the 
paving  done ;  and  that  in  any  view  of  the  case,  B.  was  not  estopped  from 
proviug  the  truth  of  his  declarations,  made  at  the  time  the  written  state- 
ment was  exhibited. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard,  Nov.  8;  (Jecided,  Dec.  29, 1860. 

Exceptions  ordered  at  the  trial  to  be  heard  in  the  first 
instance  at  the  General  Term : 

This  suit  is  brought  by  the  plaintiffs  as  assignees  of  one 
William  Pearson,  to  recover  moneys  alleged  to  be  due  from 
the  defendant,  for  grading  and  paving  done  for  him  by 
Pearson. 

The  paving  contract,  so  called,  is  in  writing  and*  not 
dated,  but  was  made  in  the  winter  of  1854.  By  it,  Pear- 
son agreed  to  purchase  of  Bushnell  three  lots  for  $8,500; 
one-half  of  the  price  was  to  be  paid  in  paving  and  for  the 
other  half  he  was  to  give  his  bond  and  mortgage. 

The  contract  for  grading  is  in  writing,  and  is  dated 
April  20, 1854,  and  by  it  Pearson  was  to  grade  the  Bridges 
and  Shortland's  blocks,  so  called.  About,  but  subsequent 
to  Sept.  20,  1854,  it  was  agreed  between  Pearson  and 
Bushnell,  that  the  grading  contract  should  be  rescinded  and 
ended,  and  that  Bushnell  should  pay  Pearson  $100,  and 
that  the  paving  contract  should  be  so  far  modified  that 
Pearson  should  do  no  more  paving,  and  should  be  paid  for 
what  he  had  done,  in  the  manner  specified  in  the  paviug 
contract. 

An  indorsement  as  follows  was  then  written  on  the  grad- 
ing contract,  and  signed  by  Pearson  (the  agreement  as  to 
the  paving  contract  being  verbal). 
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"  In  consideration  of  one  hundred  dollars  to  me  paid  by 
O.  Bnshnell,  I  hereby  cancel,  give  up,  and  put  an  end  to 
the  above  contract,  and  consent  and  agree  that  said  Bush^ 
.nell  may  put  out  the  said  work,  or  so  much  thereof  as  is 
tinfinlshed,  to  any  other  contractor ;  and  I  hereby  a^sknow- 
ledge  the  receipt  of  the  said  one  hundred  dollars. 

"  $100.  William  Pearson.     -  [l.  s.]  " 

Bushnell  had  paid  Pearson  all  the  cash  payments  due 
for  paving,  and  was  ready  to  convey  the  three  lots,  on 
receiving  a  bond  and  mortgage  for  the  part  of  the  price 
unpaid.  Pearson  being  indebted  to  the  plaintiffs  (Theodore 
IT.,  John  S.,  and  George  T.  Young),  subsequently  assigned 
to  them,  as  security,  the  paving  contract,  and  his  rights 
and  claims  under  it,  and  they  by  a  written  notice  dated 
February  7, 1856,  so  notified  the  defendant ;  which  notice 
concludes  thus,  viz. : 

"And  you  will  further  please  take  notice,  that  we  de- 
mand an  immediate  settlement  of  said  claims,  and  particu- 
larly of  said  claims  under  said  contract,  and  that  you  con- 
Tey  to  us  the  said  lots,  and  accept  our  bond  and  mortgage 
for  whatever  sum  may  be  found  necessary  over  and  above 
the  value  of  the  work  and  materials  furnished  under  said 
contract;  or,  in  default  thereof,  we  shall  be  under  the 
necessity  of  bringing  suit  to  enforce  our  rights." 

Pearson,  a  short  time  after  this  notice  was  given,  in- 
formed the  plaintiflFs  that  the  agreement  rescinding  the 
paving  contract  was  in  writing ;  thereupon  Mr.  Pike,  one 
of  plaintiff's  attorneys,  called  on  Bushnell,  and  told  him 
what  Pearson  said.  Bushnell  said  it  was  not  in  writing ; 
Pike  requested  him  to  look  at  his  papers ;  Bushnell  did  so 
and  took  from  his  safe  a  bundle  of  papers,  and  the  top 
paper  being  indorsed — contract  between  Bushnell  and 
Pearson — he  supposed  it  to  be  the  paving  contract  (the 
grading  contract  having  escaped  his  memory)  and  exhibited 
it  to  Pike.  Neither  of  them  read  the  contract.  It  was  in 
fact  the  grading  contract,  having  the  indorsement  thereon 
above  set  forth.  There  were  subsequent  conversations, 
and  some  correspondence  between  Pike  and  Bushnell,  as  to 


4     OASES  m  THE  SUPEEIOE  COUET. 

Young  ▼.  BushnelL 

the  effect  of  this  contract  of  cancellation.  Pike  insisted 
that  Bushnell  was  bound  by  it,  to  pay  in  cash  the  balance 
due  for  paving,  and  Bushnell  insisted  that  he  was  not, 
and  that  if  •such  was  its  legal  eifect,  it  was  contrary  to  the 
actual  agreement  between  him  and  Pearson,  aa  under- 
stood fey  both  of  them. 

On  the  30th  of  Apnl,  1856,  the  plaintiffs  surrendered 
their  assignment  of  this  claim,  made  a  purchase  of  it  and 
took  a  new  assignment  thereof,  and  paid  Pearson  $700, 
and  released  a  debt  against  him  for  $1,500,  and  brought 
this  action.  Before  the  time  to  answer  expired,  Bushnell 
examined  his  papers  with  care,  and  discovered  that  the 
contract  he  had  exhibited  to  Pike  was  the  grading  con- 
tract, and  so  wrote  to  him  and  requested  htm  to  call  and 
see  it. 

The  Judge  (Hoffmax,  J.,)  charged  the  jury  {inter  alia), 
thus: 

"  The  indorsement  was,  in  my  mind,  a  total  extinction 
of  the  contract  to  which  it  applied;  and  the  plaintiffs* 
counsel  so  treated  it.  The  plaintiffs,  under  the  advice  of 
their  counsel,  took  a  new  assignment  of  the  contract,  and 
released  their  claim  against  Mr.  Pearson  of  $1,500,  and 
gave  $600  or  $700  in  addition. 

"  If  you  come  to  the  conclusion  that  the  plaintiffs  dis- 
charged their  debt  and  made  the  advances  in  consequence 
of  this  information  got  from  Mr.  Bushnell,  whether  by  his 
mistake  or  not,  the  plaintiffs  are  entitled  to  recover  for  the 
amount  due  on  the  paving  contract." 

The  defendant  excepted  to  the  last  sentence  in  this  part 
of  the  charge,  and  made  various  requests  to  charge,  touch- 
ing the  question  of  Bushnell  being  estopped  from  denying 
that  he  exhibited  the  paving  contract  to  Pike,  all  of  which 
the  judge  refused  to  charge.  These  requests,  it  is  not 
deemed  material  to  state. 

The  jury  found  for  the  plaintiffs  $2,486.94,  the  amount 
due  on  the  paving  contract,  with  interest,  and  only  that ; 
and  found  specially,  that  by  the  agreement  between  Pear- 
son and  Bushnell,  the  paving  contract  was  rescinded  only 
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SO  far  as  further  paving  was  concerned,  and  that  plaintiffs 
pnrehased  Pearson's  claim  under  that  contract,  supposing 
the  indorsement  exhibited  to  Pike  was  written  on  that 
contract,  and  paid  1700  cash,  and  discharged  a  debt  against 
Pearson  of  $1,500. 

The  questions  of  law  arising  at  the  trial,  were  then 
ordered  to  be  first  heard  at  General  Term,  and  the  entry  of 
judgment,  in  the  meantime  suspended.  The  facts  proved 
are  stated  more  in  detail  in  the  opinion  of  the  court. 

P.  G.  OaJ^n,  for  the  plaintiff. 

I.  Where  A.  having  a  qualified  property  in  a  claim 
against  B.,  growing  out  of  B.'s  business  transactions,  and 
presumptively  within  his  knowledge,  applies  to  B.  for 
information  in  regard  to  the  same,  and  from  the  conduct  of 
B.  is  induced  to  purchase  said  claim  in  good  faith  and  to 
pay  a  valuable  consideration  therefor,  B.  is  estopped  from 
showing  in  bar  of  an  action  thereon,  that  his  acts  and 
statements  were  the  result  of  a  mistake,  and  that  such 
statements  were  untrue.  (Greenleaf 's  Bv.,  vol.  2,  §§  22, 27, 
207,  205 ;  Starkie's  Ev.,  vol.  2,  part  4,  p.  28 ;  Phillips' 
Ev.,  Cow.  &  Hill's  Notes,  part  1,  p.  366.) 

The  cases  where  estoppels  in  pais  have  been  raised  are 
divisible  into  two  distinct  classes. 

1.  That  in  which  the  acts  were  done,  and  statements 
were  made  with  the  intent  to  defraud,  and  in  bad  faith. 

It  is  not  claimed  that  the  principle  on  which  these  cases 
stand  applies  here. 

2.  That  in  which  the  acts  were  done  and  statements 
were  made  without  any  intent  whatever  to  defraud. 

In  the  latter  class  of  cases,  the  intent  is  entirely  imma- 
terial. Whether  the  estopjHil  is  raised,  turns  not  off  the 
intent  of  the  actor,  but  the  effect  of  his  acts  on  others.  In 
the  words  of  Justice  Bronson,  in  Dezell  v.  OdeU,  (3  Hill, 
215,)  "when  a  party  either  by  his  declaration  or  conduct, 
has  induced  a  third  person  to  act  in  a  particular  manner, 
he  will  not  afterwards  be  permitted  to  deny  the  truth  of 
the  admission,  if  the  consequence  would  be  to  work  an 
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injury  to  such  third  person,  or  any  otie  claiming  under  him* 
The  following  cases  establish  the  principle  that  the  es^ 
toppel  may  be  raised  without  regard  to  the  intent  or  motive 
of  the  party  at  the  time  the  acts  were  done  or  the  state- 
ments were  made.  {Doe,  ex  dem.  Eyre^  v.  LamhJy,  2  Esp.  E., 
635 ;  Harding  v.  Carter,  2  Park  on  Ins.,  7th  ed.,  4 ;  Frost  v. 
Saratoga  MiiU  Ins.  Co.,  5  Denio,  164;  Petrie  v.  Feeter^ 
21  Wend.,  172 ;  Howo/rd  v.  Tucker,  1  Barn.  &  Adolph.,  712  ; 
Stoniard  v.  Dunkin,  2  Camp.,  344;  Salein  Bank  v.  Glou- 
cester Bank,  17  Mass.,  12-27  ;  Carnes  v.  Field,  2  Yeates, 
541;  Watson  v.  ThrelkeU,  2  Esp.,  637  ;  St^ibUs  v.  Elmj,  1 
Car.  &  P.,  614 ;  8invmons  v.  Bradford,  15  Mass.,  82  ;  DivoU 
V-  Leadbetter,  4  Pick.,  220.) 

In  none  of  the  above  cases,  if  we  recollect  aright,  was 
there  any  proof  of  an  inteut  to  defraud ;  but  the  estoppel 
was  put  upon  the  broad  ground  of  public  policy  and  fair 
dealing.  This  precise  question  came  up  before  this  Court 
in  Kingsley  v.  Vernon,  (4  Sandf.,  361,)  and  the  Court  says : 

"  The  fact  that  the  plaintiff  acted  in  ignorance  of  the 
true  state  of  the  case  and  without  any  bad  faith,  was  re- 
lied on  to  except  this  cause  from  the  principles  we  have 
referred  to.  The  authoiities  do  not,  however,  sanction 
such  an  exception.  The  estoppel  is  applied  in  those  cases 
not  upon  the  ground  of  willful  misrepresentation  or  fraud 
in  making  the  admission  or  declaration,  but  upon  the 
ground  that  it  will  be  a  fraud  to  show  that  it  is  untrue,  to 
the  prejudice  of  one  who  has  acted  upon  the  faith  of  the 
statement." 

"  Where  an  admission  is  made  by  a  party  which  if  true 
entitles  another  and  induces  him  to  bring  an  action  against 
the  party,  he  shall  be  bound  whether  he  spoke  true  or 
false,  and  the  facts,  with  all  their  legal  consequences,  shall 
be  taken  exactly  as  the  party  stated  them."  (Cowen  & 
Hill's  Notes  to  Phil.  Ev.,  part  1,  p.  372,  and  cases  cited.) 

It  is  alleged  as  the  first  ground  of  error  that  the  estoppel 
is  not  raised,  if  the  defendant  believed  at  the  time  of  his 
alleged  representations  that  the  plaintiffs  were  already  the 
owners  of  the  claim.    If  the  defendant  so  believed,  that 
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belief  could  only  avail  to  exempt  him  from  the  suspicion 
of  fraud,  as  it  might  well  be  argued  that  if  he  then  thought 
the  plaintiffs  already  held  the  claim,  there  was  no  induce- 
ment to  attempt  to  deceive  them.  Granted.  Since,  as 
we  have  seen  the  raising  of  the  estoppel  turns  not  on 
the  intent,  or  belief,  or  opinion  of  the  defendant,  but 
the  effect  of  his  conduct  on  us,  his  belief  is  entirely 
immaterial. 

The  plaintiffs  stand  in  a  position  similar  to  that  of  a 
bona  fide  purchaser  of  the  claim,  not  only  without  notice 
of  an  existing  equity  between  the  parties,  but  with  notice 
from  the  defendant  that  none  such  existed. 

Under  such  circumstances,  could  the  defendant  deny  his 
notice,  on  the  faith  of  which  we  purchased  and  set  up  his 
equity  ? 

Is  it  any  reason  why  he  should  be  permitted  to  do  this, 
that  we  need  not  have  trusted  him,  but  could  have 
examined  for  ourselves. 

William  Bliss,  for  the  Defendant. 

I.  The  only  serious  question  in  the  cause  is  as  to  the 
alleged  estoppel.  In  regard  to  that,  the  charge  of  the 
Judge  was  erroneous. 

1.  Upon  an  examination  of  the  charge  of  the  learned 
Judge  it  appears  that  the  acts  by  which  he  charges  that  the 
defendant  is  estopped  are  the  handing,  even  though  by 
mistake,  of  the  grading  contract  instead  of  the  paving 
contract  to  the  plaintiff's  attorney,  to  look  at  (which  he 
neglected  to  read),  with  the  rescission  upon  it,  and  the 
sending,  at  his  request,  to  him  of  a  copy  of  such  rescission. 
These  acts  are  entirely  insufficient  to  constitute  such  an 
estoppel. 

2.  The  plaintiffs  ought  not,  and  could  not,  in  common 
prudence,  rely  on  circumstances  so  indecisive. 

There  was  no  direct  and  positive  assertion  on  the  part 
of  the  defendant.  It  was  fair  to  infer  that  he  believed  the 
contract  to  be  the  paving  contract,  when  he  took  it  out 
and  offered  it  to  the  plaintiffs'  attorney,  but  they  ought 
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not  to  have  relied  on  such  an  inference  -when  a  mistake 
might  so  easily  occur.  Where  there  are  neither  frauds, 
nor  confidential  relations,  a  person  should  be  estopped 
only  by  unequivocal  acts  and  positive,  deliberate  assertions, 
for  on  those  only  will  a  person  of  ordinary  prudence  rely. 

The  contract  related  to  real  estate.  The  defendant 
handed  it  to  Mr.  Pike  "  to  look  at,"  and  he  ought  to  have 
examined  it.  But  he  made  no  examination  and  read  only 
the  rescission,  which  could  only  be  imderstood  by  reference 
to  the  preceding  contract.  In  this  he  was  guilty  of  negli- 
gence, and  the  plaintiflfs  were  guilty  of  great  negligence  ' 
in  acting  upon  such  an  imperfect  inquiry.   ' 

The  defendant  assured  them  that  the  real  understanding 
and  agreement  of  the  parties  was  that  the  paving  contract 
should  not  be  rescinded.  They  were  thus  apprised  of  the 
real  agreement  between  the  parties,  and  ought  not  to  have 
relied  on  the  terms  of  the  supposed  canceling  instrument. 
They  did  so  at  their  peril.  They  had  reason  to  believe 
that  there  was  some  mistake. 

II.  But,  more  particularly,  the  Judge  erred  in  not 
charging  as  requested  by  the  counsel  for  the  defendant. 

1.  '*  A  party  may  avail  himself  of  an  estoppel  in  pais, 
but  such  estoppel,  to  be  effectual,  must  be  reciprocal  and 
binding  upon  both  parties,  and  the  acts  and  admissions 
relied  on  by  way  of  estoppel  must  have  been  intended  to 
influence  the  conduct  of  the  party  setting  them  up,  must 
have  had  the  effect  intended,  and  the  denial  must  operate 
to  the  injury  of  the  latter  party."  {WeUand  Canal  Co.  v. 
Hathmcay,  8  Wend.,  480,  483;  DezeU  v.  OdeU,  3  Hill,  219; 
Carpenter  v.  StilweU,  1  Kern.,  73,  74.) 

**  The  very  definition  of  an  estoppel  is  when  an  admission 
is  intended  to  lead  a  man  with  whom  a  party  is  dealing 
into  a  line  of  conduct  which  must  be  prejudicial  to  his 
interest,  unless  the  party  estopped  be  cut  off  from  the 
I)ower  of  retraction."  Per  Justice  Oowen,  in  last  case. 
(4  Kent's  Com.,  261,  note;  Copeland  v.  Copeland,  28  Maine 
[15  Shepley],  525;  ariffith  v.  Beecher,  10  Barb.,  432.) 
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2.  A  man  is  not  estopi)6d,  if  the  truth  appears  by  that 
which  would  otherwise  work  an  estoppel.  {8inclavr  v.  Jackr 
son,  8  Cow.,  543.) 

In  Dezell  v.  OdeU,  (3  Hill,  219,)  the  Court  say:  "If  he 
(the  defendant)  can  show  that  he  was  drawn  into  the  admis- 
sion of  an  adverse  title,  or  perhaps  by  some  gross  mistake 
of  fact  he  may  be  able  to  defend  himself."  {Oamble  v. 
Ganible,  11  Ala.,  966.) 

There  is  neither  equity  nor  justice  in  making  the  defend- 
ant suffer  for  an  innocent  mistake,  as  to  the  contents  of  a 
written  paper  open  to  the  perusal  of  the  plaintiffs. 

3.  The  defendant  neither  acted  in  bad  faith,  nor  contrary 
to  the  principles  of  fair  dealing,  nor  did  he  make  any 
representation  which  it  would  be  a  fraud  for  him  to  retract. 
{Carpenter  v.  StilweU,  1  Kem.,  73;  Welland  Canal  v.  Hatha- 
way, 8  Wend.,  483;  Pickard  v.  Sea/rs,  6  Ad.  &  Ellis,  469; 
Freeman  v.  Cook,  2  Exch.,  654;  Copdand  v.  Copeland,  28 
Maine  [15  Shepley],  525;  Commonwealth  v.  Moltz,  10  Barr, 
627;  Sawes  et  al.  v.  Moflrchant,  1  Curtis  C.  C,  144;  Crocket 
V.  LasKbrook,  5  Mon.,  530;  Edmondson  v.  Montague,  14 
Ala.,  370.) 

In  Kingsley  v.  Vernon  (4  Sandf.,  361),  it  was  indeed  held 
that  a  representation  might  in  some  cases  be  honestly 
made,  and  yet  the  party  making  it  estopped.  It  may  be 
conceded  that  this  is  sometimes  so,  where  such  party 
undertakes  for  the  fact,  and  the  other  party  does  not  know, 
and  has  no  means  of  knowing  the  contrary  to  be  true.  In 
that  case  the  jury  found  positively  that  the  plaintiff  said 
that  the  note  was  paid.  If  that  case  can  be  sustained,  it 
can  be  only  on  such  express  finding  of  the  jury. 

But  the  facts  of  this  case  are  materially  different. 

The  object  of  the  rule  is,  certainly,  only  to  secure  good 
faith  and  fair  dealing.  And  the  learned  Judge  should 
have  charged  that,  in  the  absence  of  bad  faith,  there  was 
in  this  case  no  estoppel. 

The  defendant  uniformly  informed  the  plaintiffs  that  by 
the  actual  agreement  of  the  parties  the  paving  contract 
was  not  rescinded,  and  so  the  jury  have  found. 
Bosw. — Yoh.  VXII.       2 
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The  Judge,  therefore,  erred  in  instructing  the  jury  that 
the  defendant  was  estopped  to  deny  that  it  was  rescinded. 
The  motion  for  judgment  should  be  denied;  the  verdict 
should  be  set  aside,  and  a  new  trial  granted. 

By  the  Court — Bosworth,  Oh.  J.  The  plaintiffs,  as 
assignees  of  William  Pearson,  bring  this  action  to  recover 
moneys  alleged  to  be  due  from  the  defendant  to  Pearson 
for  grading  and  paving  parts  of  certain  streets  in  Brooklyn 
under  two  several  contracts,  one  for  grading  and  the  other 
for  paving. 

The  plaintiffs  recovered  a  verdict  for  the  amount  claimed 
under  the  paving  contract,  and  only  that,  on  a  trial  of  the 
action  had  before  Mr.  Justice  HoFFMAiir  and  a  jury,  on 
the  15th  of  December,  1857.  The  Judge,  at  the  trial, 
directed  the  questions  of  law  presented  by  the  case  to  be 
first  heard  at  the  General  Term,  and  the  entry  of  judgment 
to  be  suspended  in  the  meantime. 

The  verdict  for  all  the  purposes  of  the  present  proceeding 
determines  all  questions  of  fact  in  favor  of  the  defendant, 
except  those  affecting  the  contract  called  the  paving  con- 
tract. The  verdict  rendered  is  for  the  amount  due  on  that 
contract,  and  was  rendered  for  work  done  by  Pearson  under  it. 

The  "paving  contract"  was  made  in  the  winter  of  1854, 
but  not  in  writing.  Subsequently,  and  on  the  20th  of  April, 
1854,  a  written  contract  for  grading  was  made  between 
Pearson  and  Bushnell,  which  is  spoken  of  in  the  proceed- 
ings and  testimony  as  the  grading  contract. 

By  the  paving  contract,  as  modified  by  Pearson  and 
Bushnell  after  it  was  made,  Pearson  contracted  to  purchase 
of  Bushnell  certain  lots  specified,  and  to  do  certain  paving 
for  which  Bushnell  was  to  pay  one-half  cash,  and  the  other 
half  was  to  be  applied  as  payment,  yro  tanto,  by  Pearson, 
on  account  of  the  lots  which  he  so  agreed  to  purchase. 

Biishnell  has  paid  the  one-half  cash  and  something  more, 
and  has  at  all  times  been  ready  to  apply  the  unpaid  residue, 
as  payment  toward  said  lots,  and  convey  them  to  Pearson, 
or  to  the  plaintiffs  as  his  assignees,  on  receiving  a*  bond 
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and  mortgage  for  the  balance  of  tbe  purchase  money, 
which  would  remain  unpaid  after  making  such  application. 

The  position  of  Bushnell  is,  and  the  jury  have,  in  effect, 
specially  found,  that  it  was  agreed  between  Pearson  and 
Bushnell  that  the  paving  contract  was  to  be  so  far  given 
up  that  Pearson  was  to  do  no  more  work  under  it,  and 
Bushnell  was  to  be  at  liberty  to  contract  with  some  other 
person  to  do  the  unfinished  work,  and  Pearson  was  to  be 
paid  for  what  he  had  then  done  in  the  manner  stipulated 
in  the  paving  contract^. 

The  written  notice  of  February  7,  1856,  from  the  plain- 
tiff to  Bushnell,  that  they  had  "become  the  owners"  of 
the  paving  contract,  and  requiring  payment  of  the  balance 
due  from  Bushnell  under  it,  states  the  contract  and  the 
then  rights  and  liabilities  of  the  parties  to  it,  and  of  the 
plaintiffs  as  assignees  of  Pearson,  as  Bushnell  claims  they 
actually  existed,  demands  a  conveyance  of  the  lots  to  the 
plaintiffs  as  the  stipulated  mode  of  paying  such  balance, 
and  offers  to  give  their  bond  and  mortgage  for  the  differ- 
ence between  such  balance  and  the  contract  price  to  be 
paid  for  tbe  lots. 

Shortly  after  the  7th  of  February,  Mr.  Eobert  G.  Pike 
(one  of  the  law  firm  of  Pike  &  Galpin),  in  behalf  of  the 
plaintiffs,  called  on  Mr.  Bushnell  "and  learned  for  the  flirst 
time  (as  he  says)  that  there  was  a  modification  of  the 
paving  contract,  in  this  respect,  that  Mr.  Pearson  had  been 
released  from  performing  the  work,  tut  not  from  taking  the 


This  infornlation  he  communicated  to  the  plaintiffs  and 
to  Pearson. 

Pearson  insisting  there  was  a  rescission  in  writing,  Mr. 
Pike  again  saw  Bushnell  and  told  him  what  Pearson  said, 
and  Bushnell  "denied  it." 

Pike  requested  Bushnell  to  look  at  his  papers;  Bushnell 
did  so,  and  took  from  his  safe  a  bundle  of  papers,  and  the 
top  paper  being  indorsed  "a  contract  between  Bushnell 
and  Pearson,"  and  Bushnell,  forgetting  at  the  time  that 
there  were  two  written  contracts  between  him  and  Pearson, 
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and  supposing  it  to  be  the  paving  contract,  handed  it  to 
]VIr.  Pike  to  look  at.  It  was,  in  truth,  the  grading  and 
not  the  paving  contract.  Neither  of  them  then  read  the 
contract  itself.  There  was  a  writing  at  the  foot  of  it, 
signed  by  Pearson  only,  declaring  it  to  be  canceled,  given 
up  and  put  an  end  to  for  the  sum  of  $100,  acknowledged 
by  the  writing  itself,  to  be  paid.  Messrs.  Pike  and  Bush- 
nell,  supposing  the  contract  to  be  the  paving  contract* 
Bushnell  "maintained  that  the  cancellation  and  agreement 
was,  in  substance,  what  he  had  before  told"  Mr.  Pike.  A 
copy  of  this  writing  was  sent  to  Pike  at  his  request,  a  day 
or  two  before  the  20th  of  March,  1856. 

On  the  20th  of  March,  Messrs.  Pike  and  Galpin  wrote 
to  the  defendant  their  views  of  the  meaning  and  effect  of 
this  writing. 

The  defendant  replied  by  letter,  of  April  2,  1856  (still 
supposing  that  the  writing  was  on  the  paving  contract), 
in  which  he  insisted  the  facts  to  be  that  the  contract  was 
not  put  an  end  to ;  that  the  whole  intent  of  the  writing 
was  "simply  intended  to  put  an  end  to  his  work"  and 
enable  the  defendant  to  contract  it  to  others,  and  averred 
his  readiness  to  carry  out  the  contract  according  to  the 
facts  and  merits.  / 

On  the  3d  of  April,  1856,  Messrs.  Pike  and  Galpin  made 
a  reply  to  this  letter,  stating  their  views  of  the  effect  of 
the  contract  and  of  the  writing  supposed  to  be  at  the  foot 
of  it. 

To  this  Mr.  Bushnell  responded  by  letter,  of  April  12, 
1854,  an(l  stated  that  the  writing  was  hastily  made  and 
was  never  intended  to  vary  the  contract,  except  to  enable 
Bushnell  to  get  some  one  to  do  the  work,  and  that  "what 
(Pearson)  had  done  was  to  be  settled  for  by  the  contract." 

In  this  letter  Mr.  Bushnell  also  insists  that  Pearson 
knows  this  to  be  the  truth  of  the  matter,  and  that  the 
jjlaintiffs  did  when  they  purchased  the  contract.  He  says: 
"The  omission  by  me  of  one  word  in  making  that  indorse- 
ment on  the  contract  is  now  sought  to  be  used  against  me 
contrary  to  the  understanding  of  all — everybody,  until 
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now,'*  •  •  "The  atteiiii>t  is  one  to  escape  from  the 
contract  ou  Messrs.  Youngs'  part,  not  on  mine,  and  against, 
as  anybody  can  see,  all  the  true  facts  and  morality  of  the 
matter." 

In  this  state  of  things  the  original  assignment  of  the 
contract  by  Pearson  to  the  plaintiffs  was  destroyed,  and 
on  the  30th  of  April,  1856,  a  new  assignment  of  it  was 
executed,  and  the  plaintiffs,  at  the  same  time,  discharged 
Pearson  irom  his  indebtedness  to  them  ($1,500  in  amount) 
and  paid  him  $700,  viz.,  $100  cosh  and  their  note  or  notes 
on  time  for  $600. 

It  is  quite  evident  that  when  the  paving  contract  was 
first  transferred  to  the  plaintiffs,  the  transfer  was  taken 
with  notice  to  them,  and  with  the  belief  on  their  part,  that 
anything  due  upon  it  was  payable  in  land.  And  that 
whatever  may  be  the  meaning  and  effect  of  the  writing, 
exhibited  to  Mr.  B.  G.  Pike,  Mr.  BuShnell  at  all  times 
insisted  that  the  actual  agreement  made,  on  releasing 
Pearson  from  doing  more  work  under  it,  was  that  Pearson 
should  be  paid  in  land  for  what  he  had  done,  and  that  any 
effort  on  the  part  of  the  plaintiffs  to  compel  the  defendant 
to  make  payment  in  any  other  manner  was  an  attempt  on 
their  part  to  escape  from  the  contract  against  ''all  the  true 
facts  and  morality  of  the  matter." 

On  the  12th  of  May,  1856,  this  action  was  commenced. 
Mr.  Bushnell,  on  the  24th  of  May,  after  having  examined 
his  papers  with  more  care,  discovered  that  the  contract 
which  he  had  exhibited  to  Mr.  Pike  was  the  grading  and 
not  the  paving  contract,  and  on  that  day  addressed  to 
Messrs.  Pike  and  Galpin  a  letter  stating  that  to  be  the 
fact,  and  tendering  to  them  permission  to  examine  the 
papers. 

The  practical  question  now  presented  to  us  is  simply 
this:  "Is  Mr.  Bushnell  estopped  from  proving  the  facts  to 
be. as  he,  at  all  times,  strenuously  asserted  them  to  be?" 
Is  he  precludeil,  by  the  act  of  handing  the  grading  con- 
tract to  Mr.  Pike,  as  being  the  paving  contract,  from 
showing  it  was  not  the  paving  contract? 
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The  Judge  charged  the  jury:  "If  you  come  to  the  con- 
clusion that  the  plaintiffs  discharged  their  debi  and  nade 
the  advances  in  consequence  of  this  information  got  from 
Mr.  Bushnell,  whether  by  his  mistake  or  not,  the  plaintiffs 
are  entitled  to  recover  for  the  amount  due  on  the  paving 
contract."    To  this  the  defendant  excepted. 

In  Oowen  and  HilPs  and  Edwards'  Notes,  vol.  1,  pp. 
454,  465,  on  a  review  of  the  cases  adjudging  certain  ad- 
missions to  be  operative  as  estoppels  in  pais,  this  conclu- 
sion is  expressed.  "  They  are  said  in  this  case,  (8  Wend., 
483,)  so  to  operate  where  they  are  designed  to  influence 
the  conduct  of  another,  and  have  that  effect,  and  when 
a  denial  will  injure  the  latter.  In  another  case  the  rule  is 
put  broader,  that  the  party  shall  be  estopped,  where  his 
intent  was  to  influence  the  other,  or  derive  a  credit  or 
advantage  to  himself.  {Tufts  v.  Hayes,  5  N.  H.  E.,  452 ; 
Eingsley  v.  Vernon,  4  Sand.,  361;  21  Wend.,  J  72.)  But 
where  he  has  not  acted  with  this  view,  and  there  is  no 
breach  of  faith  in  receding,  he  shall  not  be  concluded.  (Id.) 
The  cases  will,  we  imagine,  be  found  to  satisfy  these  rules 
in  their  broadest  construction." 

Petrie  v.  Feeter,  (21  Wend.,  172,)  was  brought  to  recover 
back  part  of  the  amount  of  a  note  signed  by  the  plaintiff, 
John  D.  Petrie,  with  and  as  surety  for  Adam  Petrie,  which 
the  plaintiff  had  paid  to  the  present  defendant  Feeter. 
Feeter  being  offered  the  note  after  it  was  due,  declined  to 
purchase  it,  unless  the  plaintiff  consented.  After  this,  the 
plaintiff  "  called  on  the  defendant,  and  told  him  that  he 
was  willing  he  should  purchase  the  note ;  that  he  was  as 
willing  to  pay  the  money  to  him  as  any  other ;  that  he  had 
signed  the  note  and  was  liolden  to  pay  tt"  Upon  this  the 
defendant  bought  it,  paying  $218  cash,  and  passing  the 
residue  to  his  vendor's  credit.  On  the  18th  of  October,  1831, 
Petrie  gave  his  note  to  the  defendant  for  $250,  payable  at 
bank ;  paid  it  w^hen  due,  and  afterwards  brought  suit  to 
recover  back  the  money,  on  the  grounds  that  his  principal 
had  in  fact  paid  the  original  note,  viz.:  $385.60,  July  7, 
1829;  $101.99,  Jan.  20,  1832,  and  the  balance  May  1,1832. 
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In  that  ease,  the  admissions  and  representations,  were 
niad%to  induce  the  defendant  to  purchase  the  note ;  and 
the  plaintlfr  assured  Feeter  that  he  was  holden  to  pay  it, 
and  was  as  wilting  to  pay  the  money  to  him  as  to  any 
other  man. 

And  although  Petrie  made  the  representations  in  igno- 
rance of  the  existence  of  facts,  discharging  his  liability,  in 
part  at  least,  yet  to  admit  proof  of  them  would  operate 
as  a  fraud  on  Feeter,  and  be  permitting  Petrie  to  prove 
facts,  in  direct  contradiction  of  what  he  had  stated  to  be 
the  truth  of  the  matter. 

In  Dezdly.  OdeUj  (3  Hill,  215,)  the  defendant,  on  a  levy 
being  made  by  the  plaintiff,  a  constable,  of  an  execution 
against  third  persons,  signed  a  receipt  acknowledging  the 
receipt  of  the  property  from  the  plaintiff  as  a  constable, 
and  agreeing  to  deliver  it  to  him  on  a  day,  and  at  a  place 
named.  He  refused  to  so  deliver  it,  was  sued  in  trover, 
and  attempted  to  defend  the  action,  on  the  ground  that 
the  property  was  his  own. 

OowBN,  J.,  who  delivered  the  prevailing  opinion,  says: 
"  We  have  then  a  clear  case  of  an  admission  by  the  defend- 
ant, intended  to  influence  the  conduct  of  the  man  with 
whom  he  was  dealing,  and  actually  leading  him  into  a  line 
of  conduct  which  must  be  prejudicial  to  his  interests,  unless 
the  defendant  be  cut  off  from  the  power  of  retraction. 
This  I  understand  to  be  the  very  definition  of  an  estoppel 
in 'pais:'  (Id.,  219.) 

"It  is  not  enough  for  him  afterwards  to  show  that  he 
had  the  title.  If  he  can  show  in  addition,  that  he  was 
drawn  into  the  admission  of  an  adverse  title  by  fraud,  or 
X>erhaps  by  some  gross  mistake  of  fact,  he  may  be  able  to 
defend  himself.  •  •  The  defendant  below  offered  no  proof 
of  the  kind ;  but  on  the  contrary,  it  is  entirely  apparent 
that  the  title  he  proposed  to  set  up  at  the  trial,  was  known 
to  him  at  the  time  of  the  levy  and  receipt."  (Id.,  219,  220.) 

Bronson,  J., said:  "Before the  party  is  concluded,  it  must 
appear,  1st,  that  he  has  made  an  admission  which  is 
clearly  inconsistent  with  the  evidence  he  proposes  to  give. 
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or  the  title  or  claim  which  he  proposes  to  set  up ;  2d,  that 
the  other  party  has  acted  on  the  admissiop^  3d,  tly^t  the 
other  party  will  be  iigured  by  allowing  the  truth  of  the 
admission  to  be  disproved." 

In  that  connection  he  quotes  the  observation  of  Mr.  Juft- 
tioe  Nelson  in  the  WeBand  Canal  Company  y.  Hathaway,  (8 
Wend.,  483,)  as  a  correct  statement  of  the  rule,  viz.:  "Aa 
a  general  rule,  a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions,  which  were  expressly  designed 
to  influence  the  conduct  of  another,  and  did  so  influence 
it,  when  such  denial  will  operate  to  the  injury  of  the  latter," 
{DezeU  v.  OdeU,  3  Hill,  222.) 

He  reviews  the  leading  cases,  and  reaches  the  result, 
that  *'  the  conduct  or  admission  which  concludes  a  party, 
must  be  plainly  inconsistent  and  irreconcilable  with  the 
right  which  he  afterwards  sets  up." 

Every  estoppel,  because  it  concludeth  a  man  to  allege 
the  truth,  must  be  certain  to  every  intent,  and  not  to  be 
taken  by  argument  or  inference.  (Oo.  Litt.,  352,  b.)  "If  the 
act  can  be  referred  to  an  honest  and  proper  motive,  the 
party  will  not  be  concluded,  although,  upon  one  construc- 
tion, his  conduct  maybe  inconsistent  with  the  right  which 
he  afterwards  sets  up."  (Heame  v.  Rogers,  9  Bam.  &  Ores., 
677.) 

In  Eingsley  v.  Vernon,  (4  Sand.  S.  0.  E.,  361,)  the  defend- 
ant, the  indorser  of  a  bill,  on  receiving  notice  of  protest, 
"sent  his  clerk  to  the  plaintiff,  for  the  purpose  of  paying 
the  bill,  and  the  plaintiff  informed  the  clerk  that  the  bank 
liad  passed  the  bill  to  his  credit,  and  he  supposed  it  was 
paid,  and  at  the  same  time  showed  him  the  bank  book, 
with  the  note  so  credited."  This  was  about  the  1st  of 
August,  1848.  The  plaintiff  had  no  notice  that  it  was  not 
paid  until  the  20th  of  September.  The  proof  was,  that  it 
could  have  been  collected  of  the  drawer,  up  to  the  23d  of 
August,  1848,  when  he  failed,  and  since  had  been  insolvent. 

The  court  in  its  opinion,  quote  with  approbation.  Pick- 
MTd  V.  Sears,  (6  Ad.  &  Ellis,  469 ;)  Freeman  v.  Cooke,  (2 
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Exch.  E.,  664,)  and  the  rule  stated  by  Bbonson,  J.,  in 
Dezett  V.  OdeU,  (3  Hill,  219.) 

The  Court  say:  "Theplaintiff  knowing  that  the  defend- 
ant had  come  to  pay  the  bill,  informed  him  that  it  had 
been  paid.  He  was  bound  to  know  that  this  statement 
would  induce  the  defendant  to  omit  taking  any  measures 
to  collect  the  bill  of  the  drawer." 

Applying  the  rules  stated  in  these  and  other  cases,  we 
may  observe,  firsU  that  nothing  was  said  or  done  by  Mr. 
Bnshnell  with  a  vi^  to  induce  the  plaintiff  to  purchase 
the  paving  contract,  or  under  circumstances  which  could 
have  induced  a  suspicion  on  his  part,  that  they  would  be 
thereby  thus  influenced.  On  the  contrary^  before  any  con- 
versations were  had  between  him  and  Mr.  Pike,  the  plain - 
tiffe  had  notified  him,  in  writing,  that  they  were  the  owners 
of  the  contract,  and,  in  the  notice  itself,  required  him  to 
convey  the  lots,  and  offered  to  give  their  bond  and  mort- 
gage for  so  much  of  the  price  as  would  be  unpaid,  after 
being  credited  with  the  sum  for  which  they  have  since 
recovered  the  verdict,  which  the  defendant  now  seeks  to 
set  aside.  The  defendant  could  not  therefore  have  conjeo- 
tured  any  purpose  of  the  plaintiffs,  to  change  their  position 
to  Pearson  in  respect  to  that  contract. 

Second.  It  is  uncontradicted  that  Bushnell,  at  all  times, 
and  in  all  his  conversations  and  letters,  insisted  that  by 
the  agreement  as  actually  made,  Pearson  was  to  receive 
land  in  payment  of  the  work  done;  that  the  only  change 
made  in  the  paving  contract,  was,  that  Pearson  was  to  do 
no  more  work  under  it,  and  was  to  be  paid  for  what  he  had 
done,  as  was  stipulated  in  it. 

The  defendant  does  not  now  seek  to  prove  anything  in 
contradiction  to  this;  but  on  the  contrary,  he  only  asks  to 
prove  the  fact  to  be  as  he  said  it  was,  and  to  be  permitted 
to  pay,  as  in  that  state  of  things  it  would  be  his  right  and 
duty  to  pay. 

The  only  admission,  either  express  or  implied,  which  he 
made,  that  he  seeks  to  contradict  or  explain,  is  the  alleged 
Bosw.— Vol.  VIII.        3 
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admission,  that  the  contract  exhibited  to  Mr*  Pike  was 
the  paving  contract. 

He  undoubtedly  exhibited  it,  suppo^ng  it  to  be  the 
paving  contract.  He  and  Mr.  Pike  both  seem  to  have 
been  too  much  engrossed  with  construing  the  meaning  of 
the  writing  at  its  foot,  to  inspect  the  contract  itself,  which 
would  have  disclosed  as  readily  to  the  one  as  to  the  other, 
that  it  was  the  grading  and  not  the  paving  contract. 
But  while  Mr.  Pike  insisted  that  by  its  meaning  or  legal 
effect,  Bushnell  was  bound  to  pay  in  cash,  the  balance  in 
arrear,  Bushnell  insisted  to  the  contrary,  and  asserted  that 
if  that  was  its  meaning  or  legal  effect,  then  it  was  in  con- 
flict with  the  agreement  actually  made,  as  understood  by 
both  himself  and  Pearson. 

In  this  view,  there  is  no  bad  faith  in  receding  from  the 
admission,  that  this  writing  was  at  the  foot  of  the  paving 
contract,  as  Bushnell  insisted  that  he  had  never  agreed  to 
any  modification  of  that  contract,  except  ui)on  the  terms 
that  Pearson  should  receive  payment  in  land. 

The  case,  therefore,  seems  to  be  one  in  which  the  plain- 
tiffs voluntarily  changed  their  i)osition  with  Pearson  in 
respect  to  the  paving  contract,  with  a  view  to  try  the  expe- 
riment of  attempting  to  hold  Bushnell  to  a  liability  which 
he  declared  he  had  never  incurred,  and  if  they  succeed  in 
it,  it  will  not  be  for  the  reason  that  they  have  acted,  rely- 
ing on  the  facts  being  as  Bushnell  said  they  in  honesty 
and  truth  were ;  but  for  the  reason  that  he  is  precluded 
from  showing  them  to  be  as  he  said  they  were,  and  pre- 
cluded because  he  exhibited  the  paper  he  handed  to  Mr. 
Pike,  as  being  the  paving  contract. 

It  cannot  be  so  held,  without  violating  some  of  the 
essentials  of  the  rule,  allowing  admissions  to  operate  as 
an  estoppel  in  pai^.  1st.  Nothing  was  said  by  Bushnell  to 
induce  the  plaintiffs  to  purchase  the  contract,  for  they  had 
already  notified  him  that  they  owned  it.  2d.  Proving  what 
he  offers  to  prove,  is  proving  nothing  in  contradiction  to 
what  he  asserted  to  be  true.    And  3d,  he  acted  in  entire 
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good  faith,  and  the  mistake  under  which  he  labored, 
when  he  exhibited  the  grading  contract  to  Mr.  Pike, 
was  one  which  the  latter  had  the  means  of  ascertaining 
at  the  time.  The  mistake  was  a  great  one,  but  the 
act  can  be  referred  to  an  honest  and  proper  motive, 
and  was  of  a  character,  and  accompanied  by  declara- 
tions, which  will  prevent  him  from  being  concluded  from 
giving  proof,  that  the  actual  facts  were  as  he  asserted 
them  to  be. 

To  hold  the  defendant  estopped,  is  to  make  out  an  estop- 
pel by  argument  and  inference,  which  is  not  allowed. 
(CalUmY.  JenTdnson^  6  Eng.  L.  and  Eq.,  533.) 

In  Howard  v.  Hudson,  (2  Ellis  &  Black.,  1,)  Lord  Camp- 
bell, Oh.  J.,  says :  "Now  I  accede  to  the  rule  laid  down 
in  Pickard  v.  Sears,  and  in  Freeman  v.  CookeJ*^ 

"  The  party  setting  up  such  a  bar  to  the  reception  of  the 
truth,  (viz.,  a  representation  by  the  defendant  to  the  plain- 
tiff,) must  show,  both  that  there  was  a  willful  intent  to  make 
him  act  on  the  faith  of  the  representation,  and  that  he  did 
so  act." 

WiGHiMAN  and  Eable,  J.  J.,  concurred.  Orompton,  J., 
while  disapproving  of  some  observations  of  Lord  Camp- 
bell, said  that,  "the  word  willfully,  which  is  used  in  the 
judgment  in  Pickard  v.  Sears,  has  been  well  commented 
on  in  the  judgment  in  Freeman  v.  Cooke.  As  the  rule  is 
there  explained,  it  takes  in  all  the  important  commercial 
cases  in  which  a  representation  is  made,  not  willfully  in 
any  bad  sense  of  the  word,  not  mdlo  animo,  or  with  the 
intent  to  defraud  or  deceive,  but  so  far  willfully,  that  the 
party  making  the  representation  on  which  the  other  acts, 
means  it  to  be  acted  upon  in  that  way.  That  is  the  true 
criterion,  and,  as  I  said  before,  I  think  in  the  present  case 
the  two  ingredients  are  wanting.''  (See  the  note  at  the  end 
of  that  case,  as  reported  in  75  Eng.  Com.  Law  K.,  p.  13.) 

Applying  the  rule,  as  it  is  stated  in  this  case,  or  in  the 
cases  in  our  own  courts,  cited,  (supra,)  the  defendant  is  not 
precluded  from  showing  the  facts  to  be  as  he  insisted  they 
were. 
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In  Blake  v.  Tucker^  (12  Vennont  E.,  44,)  the  court  said, 
that  whenever  the  application  of  the  doctrine  of  estoppel 
would  be  likely  to  defeat  the  principle  on  which  it  rests, 
to  effect  justice  and  prevent  wrong,  it  becomes  the  duty 
of  the  courts  to  prevent  its  application;  and  several  cases 
were  there  cited  which  were  decided  on  that  principle. 

What  has  been  thus  far  said,  has  been  said  upon  the 
assumption,  that  if  the  defendant  was  concluded  from 
alleging  that  the  agreement  of  rescission,  so  called,  was 
written  at  the  foot  of  the  paving  contract,  then  that  agree- 
ment would  import  that  Bushnell  was  bound  to  pay  any 
balance  that  might  be  owing  for  paving  at  its  date,  in 
money. 

We  are  not  satisfied,  however,  that  this  is  the  true  view. 
By  that  agreement,  Pearson,  who  alone  signed  it,  says : 
"In  consideration  of  $100,  to  me  paid,  by  O.  Bushnell,  I 
hereby  cancel,  give  up,  and  put  an  end  to  the  above  con- 
tract." 

This  imports,  that  Pearson,  for  $100,  then  paid  to  him, 
gave  up  the  contract  and  all  claims  under  it. 

If  construed  in  light  of  the  facts  existing  at  the  time  it 
was  made,  the  conclusion  would  be  the  same.  Mr.  Pear- 
son testified :  "  I  received  certificates  and  pay  for  Bridges 
Knoll,  up  to  the  summer  of  1854 ;  some  work  I  did  at  the 
close,  for  which  I  did  receive  pay ;  it  amounted  to  about 
$100 ;  I  was  paid  for  all  the  work  done  on  the  Bridges 
and  Shortland  blocks,  except  about  $100  which  was  not 
measured  up ;  the  $100  paid  on  the  cancellation  of  the 
grading  contract,  about  made  us  square  on  this  contract, 
and  it  was  paid  when  the  contract  ended." 

Thus  it  would  seem  to  have  been  the  understanding  of 
Pearson  and  Bushnell,  that  payment  by  the  latter,  and 
acceptance  by  the  former  of  the  $100,  put  an  end  to  all 
claims  of  either  against  the  other,  under  the  grading  con- 
tract. 

K  the  cancellation  agreement  imports  that  the  contract, 
at  the  foot  of  which  it  was  written,  was  thereby  extin- 
.guished,  and  that  all  claims  of  either  against  the  other, 
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under  it,  were  also  extinguished ;  then  the  exhibition  of 
this  agreement,  as  being  written  on  the  paving  contract, 
could  not  have  misled  the  plaintiffs — they  have  been  mis- 
led, if  at  all,  by  their  erroneous  construction  of  its  import 
and  effect. 

But  suppose  it  does  not  import  an  extinguishment  of  all 
claims  of  either  against  the  other,  under  the  contract  on 
which  it  is  written,  still,  it  is  quite  certain  that  Bushnell 
does  not,  thereby,  in  terms,  contract  to  do  anything. 

If  there  was  in  fact  a  cotemporaneous  agreement  on  his 
part,  to  pay  for  all  the  work  that  had  been  done,  on  what 
principle  is  either  party  precluded  from  showing  what  that 
agreement  was,  and  whether  it  stipulated  for  payment  in 
money  or  property ;  or  for  payment  presently  or  at  a  future 
day? 

Writings  which,  on  their  face,  import  a  clear  expression 
of  what  the  parties  have  agreed  upon,  cannot  be  contra- 
dicted or  varied  by  parol. 

But  when  the  writing  does  not  import  that,  and  is  on  its 
face  an  incomplete  contract,  or  is  the  contract  on  the  part 
of  one  party  only,  the  contract  on  the  part  of  the  other 
party  may  be  shown  by  parol,  if  it  is  not  essential  to  its 
validity  that  it  should  be  in  writing.  The  cases  on  this 
subject  are  collected  in  Cowen  and  Hill's  and  Edwards' 
Notes,  vol.  2,  pp.  669, 670,  and  671.  Pott&r  v.  Hopkins,  (25 
Wend.,  417,)  was  decided  on  this  rule. 

It  certainly  will  be  difficult  to  find  any  authority  to  the 
effect,  that  the  contract,  and  the  cancellation  agreement  at 
the  foot  of  it,  import  an  undertaking  on  the  part  of  Bush- 
nell, to  pay  any  balance  then  owing  for  work  done  under 
the  contract,  in  money.  And  until  that  proposition  can 
be  sustained,  there  is  no  rule  or  principle  which  precludes 
him  from  showing  the  agreement  made,  as  to  the  manner 
in  which  that  balance  should  be  paid. 

In  any  view  that  can  be  taken  of  the  case  as  now  pre- 
sented, the  verdict  must  be  set  aside,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Ordered  accordingly. 
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BoBERT  E.  GuRTiss  and  Charles  E.  IE^iohabdb,  Plalntifb 
and  Eespondents,  v.  George  MarahalTi,  Defendant  and 
Appellant. 

1.  Where  a  complaint  states  as  a  cause  of  action,  a  contract  between  defend- 
ant and  n.  C,  for  the  sale  and  delivery,  by  the  latter,  of  a  specified 
quantity  of  lumber,  part  performance  thereof,  and,  a  subsequent  material 
modification  of  the  contract  by  those  parties,  and  subsequently  thereto,  an 
assignment  by  H.  G.  to  the  plaintiffs  of  the  contract  as  thus  modified,  and  of 
the  lumber  to  be  delivered  under  it,  and  a  subsequent  offer  by  the  plaintifib 
to  perform,  and  a  refusal  by  the  defendant;  and  the  proof  is  that  H.  G. 
assigned  to  the  plaintiffs  before  the  alleged  modification,  and  that  such  modi- 
fication, if  any  there  was,  was  by  an  agreement  between  the  plaintiffs  and 
defendant,  a  verdict  against  the  defendant  will  be  set  aside  upon  terms; 
although  the  objection  does  not  appear  to  have  been  taken,  that  on  such 
pleadings  and  proofs,  the  plaintiffs  could  not  recover ;  the  merits  of  the  case 
upon  the  evidence  alone,  not  appearing  to  be  clear  against  the  defendant 

2.  Where  the  complaint  alleges  an  agreement  between  the  defendant  and  A., 
and  an  assignment  of  it  by  A.  to  the  plaintiff,  the  plaintiff  cannot  recover  by 
proving  such  an  agreement  between  himself  and  the  defendant  {Per  Boa- 
WOBTH,  Gh.  J.) 

(Before  Bosworth,  Gh.  J.,  and  Hoffman  and  Robertson,  J.  J.) 
Heard,  December  6,  1860;  decided,  January  19,  1861. 

Appeal  by  the  defendant  from  a  judgment  against  him, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

The  complaint  alleges  "that  in  the  month  of  May,  1857, 
the  defendant,  Marshall,  was  a  large  manufacturer  of 
mouldings,  *  *  and  in  the  manufacture  of  said  mould- 
ings used  a  large  quantity  of  H  inch  pine  lumber;  that 
about  that  time  said  Marshall  and  Hiram  Gurtiss  made  an 
agreement,"  by  which  the  latter  was  to  "furnish  for  de- 
livery at  the  manufactory  of  the  defendant  •  •  all  the 
IJ  inch  pine  lumber  which  said  Marshall  should  require  for 
use  in  his  said  manufactory  for  the  space  of  one  year,  not 
exceeding  in  the  whole  100,000  feet,  and  the  defendant 
was  to  pay  therefor,  on  delivery,  at  the  rate  of  $40  per 
1,000  feet."  That  said  Ourtiss  delivered  and  Marshall 
received  about  30,000  feet,  in  June  and  August,  1857. 
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That  in  the  month  of  December,  1857,  "Ourtiss  had,  for 
the  purpose  of  carrying  out  his  said  agreement,  purchased 
60,000  feet  more  of  lumber,  and  it  was  then  mutually 
agreed  by  and  between  them  that  said  original  agreement 
should  be  modified  so  that  Marshall  would  receive  and 
Ourtiss  would  deliver  the  said  60,000  feet,  when  he,  said 
Marshall,  had  used  the  lumber  already  furnished  by  said 
Ourtiss,  and  pay  therefor  in  Black  &  Gram's  note  at  four 
months,  to  be  indorsed  by  said  MMvshall."  It  then  alleges 
that  Marshall  did  use  the  lumber  so  previously  furnished, 
"  and  after  the  said  modified  agreement,  said  Ourtiss  as- 
signed all  his  claim  and  said  lumber  to  the  plain tifl's,"  who, 
afterwards,  on  or  about  the  first  of  April,  1858,  tendered 
to  the  defendant  the  60,000  feet,  and  demanded  payment 
therefor ;  and  that  defendant  refused  to  receive  the  lumber 
or  to  pay  for  it,  to  plaintiffs'  damage,  $500. 

The  answer  denies  each  allegation  of  the  complaint,  and 
avers  "that  all  the  lumber  ever  purchased  by  defendant  of 
H.  Ourtiss,  was  picked  out  by  this  defendant,  as  he  wanted 
the  same,  and  was  paid  for  by  this  defendant,  and  that 
said  Ourtiss  frequently  tried  to  induce  this  defendant  to 
purchase  all  his  lumber  of  him,  but  that  this  defendant 
always  wholly  refused  to  agree  to  purchase  any  amoimt 
of  lumber  of  him,  or  for  any  specified  time." 

The  action  was  tried  before  Mr.  Justice  Woodruff  and 
a  jury.  May  18, 1860.  The  only  witnesses  on  behalf  of  the 
plaintiffs,  who  gave  evidence  oJFthe  original  agreement,  or 
the  alleged  modification  thereof,  were  said  Hiram  Ourtiss 
and  Eobert  E.  Ourtiss  and  Edward  Ourtiss.  Hiram  Our- 
tiss gave  evidence  tending  to  prove  the  original  contract, 
as  stated  in  the  complaint,  and  the  delivery  of  about 
30,000  feet  under  it,  which  was  paid  for,  and  further  said : 
I  sold  out  all  my  interest  in  this  contract,  and  the  balance 
of  the  lumber,  with  my  business,  on  January  1, 1858,  to 
plaintiffs;  the  sale  was  made  in  November,  1857,  to  plain- 
tiffs ;  possession  was  not  to  be  delivered  till  January,  1858, 
•  •  andinthemonthofDecember,1857,thedefendantcame 
to  my  place,  and  I  consented  to  postpone  the  delivery  of 
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the  lumber  till  he  had  used  up  what  he  had  already  received. 
•  •  I  made  it  a  condition  then,  that  he  should  receive 
the  balance  of  the  100,000  feet,  as  soon  as  he  had  used  up 
what  he  had  received,  and  to  pay  for  the  same  with  Black 
&  Gram's  notes  at  four  months.  •  •  When  he  called 
in  December,  he  was  notified  that  I  had  sold  out;  one  of 
the  plaintiffs  was  present  in  December."  Again  he  said, 
''I  modified  the  agreement  in  December,  1857,  as  agent 
of  the  plaintiffs." 

Defendant  moved  for  a  nonsuit,  on  the  ground  that  there 
was  no  proof  that  he  had  used  up  the  lumber  furnished 
before  the  alleged  modification  of  the  agreement  was  made ; 
motion  was  denied,  but  the  decision  was  not  excepted  to. 

The  defendant,  Marshall,  .was  examined,  and  testified 
that  he  "  never  made  any  contract  with  Curtiss,"  &c. 

The  charge  of  the  Judge  does  not  appear  in  the  case. 
The  jury  found  for  the  plaintiffs,  and  assessed  their  dam- 
ages at  $500.  The  defendant  moved  for  a  new  trial.  From 
the  order  denying  the  motion,  and  from  the  judgment 
entered  on  the  verdict,  the  present  appeal  is  taken. 

8.  Jones,  for  the  appellant. 

U.  Akin,  for  the  respondents. 

HOFPMAN,  J.  The  complaint  states  that  the  defendant 
was  a  large  manufacturer  of  mouldings,  and  used  therein 
a  large  quantity  of  li  inch  pine  lumber ;  that  in  the  month 
of  Majs  1857,  "said  Marshall,  (the  defendant,)  and  Hiram 
Ourtiss  made  an  agreement  by  which  it  was  agreed,  that 
said  Ourtiss  should  furnish  for  delivery  at  the  manufactory 
of  the  defendant,  in  the  city  of  New  York,  all  the  li  inch 
pine  lumber  which  said  Marshall  would  require  for  use  in 
his  said  manufactory,  for  the  space  of  one  year,  not  ex- 
ceeding in  the  whole  one  hundred  thousand  feet,  and  the 
defendant  should  pay  therefor  on  delivery,  at  the  rate  of 
$40  per  thousand  feet." 

It  is  then  averred  that  said  Hiram  Ourtiss  did  deliver 
about  30,000  feet,  in  the  months  of  June  and  August, 
1857.    Then,  that  in  December,  1857,  **  Hiram  Ourtiss  had. 
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for  the  pnipose  of  carrying  out  his  agreement,  purchased 
60,000  feet  more  of  lumber,  and  it  was  then  mutually 
agreed  hy  and  'between  them^  that  said  original  agreement 
should  be  modified  so  that  Marshall  should  receive,  and 
said  Gurtiss  deliver  the  said  60,000  feet,  when  he  had  used 
the  lumber  already  furnished  by  the  said  Gurtiss,  and  pay 
therefor  in  Black  &  Gram's  notes,  at  four  months,  indorsed 
by  said  Marshall,  and  said  plaintiffs  allege  that  said  Mar- 
shall did  use  the  lumber  which  had  been  purchased  by 
said  Gurtiss,  and  after  said  modified  agreement,  said  Gur- 
tiss assigned  all  his  claim  and  said  lumber  to  the  plain- 
tifiis." 

There  is  then  an  allegation,  that  after  the  said  Marshall 
had  so  used  the  li  inch  lumber,  as  before  stated,  to  wit : 
in  April,  1858,  and  at  other  times,  an  oflter  to  deliver  the 
60,000  feet  was  made  and  refused. 

The  defendant  expressly  denies  both  the  original  and 
the  modified  agreement;  the  delivery  of  30,000,  or  any 
number  of  feet  under  the  same ;  or  the  offer  to  deliver  the 
60,000  or  any  other  number  of  feet,  according  to  the  same. 

The  proof  is  (assuming  it  for  the  present  to  be  sufficient), 
that  the  original  agreement  of  May,  1857,  was  as  stated 
in  the  complaint,  adding  that  the  lumber  was  to  be  deli- 
vered monthly ;  that  in  December,  1857,  he  delivery  of  the 
lumber  was  by  agreement  suspended  until  the  defendant 
had  used  what  he  had  already  received,  but  on  condition 
that  he  should  take  at  once  (or  in  one  parcel),  the  balance 
of  the  100,000  feet,  as  soon  as  he  had  used  up  what  he  had 
received.  In  November,  1857,  Hiram  Gurtiss  had  sold  his 
business  and  lumber  to  the  present  plaintiffs,  but  posses- 
sion not  to  be  delivered  till  January,  1858.  At  the  time  of 
the  December  agreement,  the  defendant  was  apprised  of 
this  sale ;  one  of  the  plaintiff  was  present  at  the  making 
such  agreement.  H.  Gurtiss  acted  as  agent  of  the  plaintiffs 
in  making  such  modified  agreement.  Eobert  E.  Giu*tiss, 
one  of  the  plaintiffs^  states  he  was  present,  and  the  defend- 
ant was  to  take  all  the  lumber  which  we  then  had  on 
hand  for  him  at  one  time.    He  must  refer  to  the  plaintiffs. 

Bosw.— Vol.  Vm.     4 
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The  action  proceeds  on  the  modified  agreement  and  nothing 
else. 

Then,  on  the  question  of  pleading  and  varianoe,  the 
case  is  this :  An  allegation  in  the  complaint  of  an  agree- 
ment between  Hiram  Ourtiss  and  the  defendant,  and  proof 
of  an  agreement  by  him  as  agent  of  the  plainti£&,  his 
agency,  and  their  interest  in  the  subject  matter,  being 
known  to  the  defendant.  In  other  words,  it  was  an  agree- 
ment made  in  effect  with  the  plaintiffs  through  their  agent. 

How  can  this  be  such  a  variance  between  the  allegation 
in  a  pleading  and  the  proof,  as  could  have  actually  misled 
the  adverse  party  in  maintaining  his  defense  upon  the 
merits.  (Code,  §  169.) 

If  the  allegation  had  been  that  the  agreement  was  had 
with  the  plaintiffs,  proof  that  it  was  made  by  H.  Ourtiss, 
as  their  agent,  would  have  sustained  the  case,  without 
amendment.  {BicTiards  v;  Westcott^  2  Bosw.,  589,  and  see 
Chapman  v.  Ca/rolin,  3  Bosw.,  456.)  It  does  not  appear  to 
me  satisfactory  to  rest  the  case  upon  this  point. 

The  agreement  proceeded  upon,  is  that  of  December, 
and  three  witnesses  concur  that  the  balance  of  the  lumber 
was  not  to  be  delivered  until  the  defendant  had  used  up 
that  which  had  been  previously  delivered.  He  was  to  take 
it  in  the  spring,  when  he  had  used  up  what  he  had  on 
hand. 

To  sustain  the  action,  sufficient  testimony  must  have 
been  adduced  that  the  defendant  had  used  up  what  had 
been  delivered,  or  such  a  rescission  of  the  contract  by  him 
as  would  entitle  the  plaintiff  to  proceed  on  another  ground. 
Now  the  evidence  is  so  slight  and  unsatisfactory  (apart 
from  the  effect  of  the  complaint  and  answer),  that  I  should 
treat  the  verdict  as  without  evidence  to  support  it. 

Hirflni  Ourtiss  merely  says :  He  thought  defendant  had 
used  up  the  lumber  bought  of  him ;  presumes  he  saw  other 
lumber  than  his  own  at  defendant's  yard;  "don't know 
that  defendant  had  used  up  all  the  lumber  bought  of  me." 
Bobert  E.  Ourtiss  states  that  the  defendant  said  he  was  not 
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going  to  take  any  more  lumber,  in  consequence  of  wit- 
nes's  father  not  having  done  right  about  some  notes. 

On  the  other  side,  the  defendant  expressly  swears  that 
in  August,  1858,  when  he  went  out  of  business,  he  had  on 
hand  7,000  to  11,000  feet  of  lumber,  which  he  had  bought 
of  Ourtiss.  And  George  Marshall  says  there  was  from 
7,000  to  9,000  feet. 

The  allegation  of  the  complaint  was  explicit  that  all  the 
lumber  furnished  had  been  used.  The  defendant,  denying 
expressly  every  agreement  of  every  kind,  has  not  met  this 
allegation  in  general  or  particular  terms. 

I  do  not  think  that  this  was  such  a  plain  admission  on 
the  pleadings,  as  precluded  the  defendant  from  adducing 
evidence  to  contradict  that  of  the  plaintiff.  Besides,  the 
absolute  denial  of  any  agreement  seems  to  involve  a 
denial  of  the  allegation  that  something  was  done  and 
completed  under  and  in  pursuance  of  it. 

I  think  there  must  be  a  new  trial. 

BoswoKTH,  Oh.  J.  By  the  original  contract  of  May, 
1857,  H.  Ourtiss  was  to  furnish  and  deliver  to  Marshall, 
"  all  the  li  pine  lumber  which  said  Marshall  would  require 
for  use  in  his  said  manufactory,  for  the  space  of  one  year," 
which  Marshall  was  to  take;  and  he  was  to  "  pay  therefor 
on  delivery,  at  the  rate  of  $40  per  1,000  feet,"  and,  as  a 
matter  of  course,  in  money. 

After  the  delivery  of  30,000  feet,  and  in  December,  1857, 
the  original  agreement  was  modified  so  **  that  Marshall 
would  receive  and  said  Ourtiss  deliver"  60,000  feet  more 
of  lumber,  which  Ourtiss  had  purchased  for  the  purpose 
of  carrying  out  the  original  agreement.  Marshall  was  to 
receive  the  60,000  feet,  "  when  he  had  used  the  lumber 
already  furnished  by  said  Ourtiss,  and  pay  therefor,  in 
Messrs.  Black  &  Gram's  notes,  at  four  months,  to  be 
indorsed  by  said  Marshall." 

The  complaint  states  that  **  after  the  said  modified  agree^ 
menty  Ourtiss  assigned  all  his  claim  and  said  lumber  to  the 
plaintiffe." 


28  OASES  IN  THE  SUPBEIOE  OOUET. 

Curtiss  ei  cU.  y.  Marshall. 

The  proof  is,  that  H.  Curtiss  sold  out  all  his  interest  in 
the  original  contract,  and.  all  the  lumber  he  had,  and  his 
business  to  the  plaintiffs,  in  November,  1857,  possession  to 
be  given  in  January,  1858.  H.  Curtiss  testified  that  when 
defendant  called  on  him  in  December,  1857,  the  time  the 
alleged  modified  agreement  was  made,  "  he  was  notified 
that  I  had  sold  out ;  one  of  the  plaintiffs  was  present  in 
December."  "I  modified  the  agreement  in  December, 
1857,  as  agent  of  plaintiffs."  Eobert  B.  Curtiss  swears 
he  was  present  in  December,  1857,  and  gives  his  version 
of  the  agreement  then  made. 

If  the  plaintiffs  can  recover  at  all,  it  must  be  on  the 
modified  agreement.  That  was  made  between  the  plaintiffs 
of  the  one  part,  and  the  defendant  of  the  other.  But  no 
such  agreement,  nor  any  agreement  between  them,  is 
alleged. 

A  plaintiff,  on  an  allegation  of  an  agreement  between 
the  defendant  and  A.,  and  an  assignment  of  it  by  A.  to 
the  plaintiff,  cannot  recover  by  proving  such  an  agreement 
between  himself  and  the  defendant. 

Curtiss  by  selling  all  his  lumber  and  his  business  to  the 
plaintiff,  could  not  confer  a  right  on  the  plaintiff  to  per- 
form the  contract  on  his  part,  and  transform  the  defendant's 
liability  to  accept  lumber  Ifrom  H.  Curtiss,  into  a  liability 
to  accept  it  from  the  plaintiffs.  {Bobsan  &  Sharpey.  Drum- 
mond,  2  Barn.  &  Ad.,  303.)  This  being  the  rule,  the 
modified  agreement,  as  it  is  called,  is  in  effect  a  new  agree- 
ment between  the  plaintiffs  and  the  defendant,  having  no 
dependence  upon  or  connection  with  the  original  contract. 
Some  of  its  provisions  are  indeed  incorporated  into  the 
new  agreement,  but  the  one  is  no  more  a  part  of  the  other 
than  it  would  be  if  the  second  had  been  in  writing,  cancel- 
ing the  first,  and  specifying  in  detail  the  entire  provisions 
of  the  new.  But  there  is  nothing  in  the  case,  indicating 
that  any  such  position  was  taken  at  the  trial.  And 
whether  it  was  taken  on  the  motion  for  a  new  trial,  the 
case  does  not  disclose. 


NEW  YOEK— JAmiAEY,  1861.  29 

CartlBS  et  oLy,  Marshall. 

It  is  taken  on  the  appeal  from  the  order,  and  as  the  case 
on  the  merits,  assuming  the  validity  of  the  modified  agree- 
ment, whatever  it  may  have  been,  is  by  no  means  clear 
against  the  defendant,  I  think  he  should  have  a  new  trial, 
on  paying  the  costs  of  the  former  trial  and  of  the  motion 
for  a  new  trial,  and  that  the  costs  of  the  appeal  should  be 
costs  in  the  cause,  and  abide  the  event. 

The  costs  of  the  trial  and  of  a  motion  for  a  new  trial 
should  be  paid  by  the  defendant,  as  it  does  not  appear 
that  any  relief  or  instruction  was  asked  at  the  trial,  based 
on  any  such  view  of  the  rights  of  the  parties,  as  is  above 
suggested. 

BOBERTSON,  J.  The  case  made  out  by  the  evidence, 
appears  to  me  to  be  entirely  different  from  that  set  out  in 
the  complaint,  and  a  motion  was  made  on  the  trial,  to 
dismiss  the  latter,  which  was  denied. 

The  complaint  sets  forth  an  agreement  by  which  the 
father  of  the  plaintiff  (Hiram  Gurtiss,)  agreed  to  furnish  for 
delivery  at  the  defendant's  frame  manufactory,  all  the  pine 
lumber  of  certain  dimensions  which  the  latter  '^  would 
require  for  u^sein  his  manufactory  for  a  year^^  not  exceed- 
ing 100,000  feet,  for  which  the  latter  agreed  to  pay  $40 
for  each  thousand  feet.  The  answer  denies  the  making  of 
this  agreement.  The  only  testimony  in  regard  to  it,  is 
that  of  Hiram  Ourtiss,  who  testified  that  he  made  an 
agreement  by  parol  with  the  defendant,  in  the  forepart  of 
May,  1857,  when  no  one  else  was  present,  in  the  following 
way :  The  defendant  asked  him  **  what  he  would  furnish 
100,000  feet  of  lumber  for,  of  the  kind  he  had  been  getting 
from  others,  which  "  the  witness  had  seen ;  the  latter ''  asked 
him  what  he  would  give,  he  said  $40  per  1,000  feet ;"  and 
the  witness  said  he  "  would  let  him  know  in  a  day  or  two," 
and  in  that  time  "  told  him  he  would,"  and  thcQ  **  bought 
200,000  feet  of  box  lumber  of  the  first  quality,"  among 
which  was  what  he  intended  to  sell  to  the  defendant,  and 
gave  the  latter  "  the  privilege  to  pick  out  what  he  did  not 
want ;"  it  was  to  be  delivered  monthly,  within  a  year,  and 
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paid  for  by  the  defendant's  notes  at  four  months.  All  of 
this  was  denied  by  the  defendant.  If  this  testimony  estab- 
lished any  contract  at  all,  it  was  one  to  purchase  100,000 
feet  of  lumber  absolutely,  and  not  in  reference  to  the 
defendant's  use  for  it.  The  complaint  does  not  undertake 
to  say  that  he  needed  it,  although  some  dedaratiohs  of 
the  defendant  were  given  in  evidence,  in  regard  to  the 
absence  of  such  necessity.  If  the  contract  was  as  stated 
in  the  complaint,  the  plaintiff  could  not  recover  without 
showing  that  the  defendant  needed  it.  The  plaintiff  did 
not,  however,  undertake  to  claim  for  any  such  contract  as 
that  sworn  to,  and  should  not  therefore  be  allowed  the 
benefit  of  it.  The  witness  before  alluded  to,  testified 
also  that  the  proportion  of  "  clear  fourths"  and  "selects," 
was  not  designated  in  the  agreement,  creating  thereby,  a 
vagueness  in  its  terms,  sufficient  to  avoid  it  for  uncertainty. 

The  complaint  further  alleges,  that  Ourtiss  delivered  to 
the  defendant  30,000  feet  of  such  lumber  in  June  and 
August,  1857,  in  pursuance  of  the  contract  set  out  in  it 
This  is  denied  in  the  answer.  Hiram  Ourtiss  testified  that 
24,000  feet  was  delivered  in  June,  1857,  and  over  13,000 
feet  in  August  following,  under  the  contract  to  which  he 
testified,  and  the  defendant  gave  his  notes  at  four  months 
therefor.  In  September  the  defendant  requested  a  suspen- 
sion of  delivery,  to  which  Ourtiss  assented,  and  in  October 
and  November,  the  former  notified  him  he  had  no  further 
use  for  it. 

The  complaint  alleges  a  purchase  by  Ourtiss,  of  60,000 
feet  more  lumber  in  December,  1857,  and  an  agreement 
to  modify  the  original  contract  by  the  parties  thereto ;  by 
such  modification  the  .defendant  was  to  receive,  and  Ourtiss 
deliver  such  60,000  feet,  when  the  former  had  used  the 
lumber  already  furnished,  and  he  was  to  pay  in  the  notes 
of  a  firm,  (Black  &  Gram's,)  indorsed  by  him.  It  fiirther 
alleges,  that  after  such  modification,  Ourtiss  assigned  his 
claim  and  the  lumber  to  the  plaintiff,  his  son.  The  answer 
takes  issue  on  these  allegations.  Ourtiss  (the  father) 
testifies  that  he  sold  out  his  interest  in  the  contract  and 
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Inmber  to  the  plaintiff  in  November,  1857,  possession  to 
be  delivered  in  January,  1858 ;  and  in  December,  1857, 
4K)n8ented  to  postpone  the  delivery  of  the  lumber  to  the 
defendant  until  he  had  used  up  what  he  had  already  re- 
ceived, and  the  defendant  agreed  to  take  such  residue,  and 
pay  for  it  in  Black  &  Gram's  notes  at  four  months*  Edward 
Ourtisa  (another  son)  corroborates  this.  The  plaintiff  tes- 
tified to  the  same  thing,  adding  however,  that  the  defend- 
ant *^  was  to  take  the  lumber  when  he  commenced  using  it 
in  the  ^^ng"  Ourtiss  (the  father)  testified  he  made  the 
modification  as  agent  of  the  plaintiffs.  This  is  contrary 
to  the  allegation  in  the  complaint  of  the  modification  before 
the  assignment. 

The  complaint  alleges  that  the  plaintiff  offered  to  deliver 
the  60,000  feet  of  lumber  to  the  defendant,  and  demanded 
the  price  thereof,  which  was  refused.  This  is  denied  in 
the  answer.  There  was  no  evidence  given  of  any  tender, 
but  there  was  some  of  a  waiver.  Ourtiss  (the  father)  testi- 
fied that  in  February  or  March,  the  defendant  told  him  he 
waa  not  going  to  take  any  more  lumber  of  him ;  the  plain- 
tiff Ourtiss,  testified  that  he  added,  in  consequence  of  not 
having  done  right  about  the  notes.  This  seems  to  have 
been  an  objection  to  deal  with  Hiram  Ourtiss  from  some 
pique,  rather  than  a  formal  application  and  refusal ;  indeed 
the  contract  does  not  seem  to  have  been  spoken  of 
at  all. 

There  was  also  no  evidence  that  the  defendant  had  then 
used  up  what  the  plaintiffs' assignor  had  delivered,  or  that 
he  had  commenced  using  it  in  the  spring,  according  to  the 
terms  of  the  modification  of  the  contract ;  nor  was  there 
any  evidence  of  a  demand  of  the  notes  of  Black  &  Gram. 
A  mere  refusal  to  take  the  lumber  could  not  compel  the 
defendant  to  pay  cash.  The  plaintiffs  could  not  be  better 
off  from  an  offer  to  perform  than  from  an  actual  perform- 
ance. Besides  this,  the  plaintiffs  were  not  in  possession 
of  any  Imnber,  so  far  as  appears  by  the  evidence,  and  if 
Hiram  Ourtiss  held  it  as  their  agent,  he  had  only  60,000 
feet,  and  the  complaint  alleges  only  a  delivery  of  30,000 
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feet,  maJdng  their  ability  to  complete  the  contract  defe<>' 
ti  ve  by  10,000  feet  of  lumber.    If  the  contract  was  entire, 
the  defendant  had  a  right  to  refuse  all  o£fers  but  one  to 
complete  the  whole. 

I  think  on  the  evidence,  the  complaint  ought  to  have 
been  dismissed. 

The  consequences  of  the  ambiguity  of  the  original  con- 
tract in  fixing  the  amount  of  '* clear  fourths''  and  ^'seledl 
clears,"  apx>ear  in  the  testimony  as  to  damages ;  one  being 
stated  to  have  &llen  $10  a  thousand,  and  the  others  only 
from  14  to  16.  How  could  the  jury  i>ossibly  tell  the 
damages  on  each  kind  for  non-acceptance  ? 

A  still  more  serious  question  arises  under  the  statute  of 
frauds.    The  first  agreement  as  alleged,  was  to  take  100,- 

000  feet  of  lumber  by  installments,  as  the  defendant  needed 
it,  monthly,  paying  for  it  by  his  notes  at  four  months,  part 
being  delivered.  A  subsequent  agreement  is  alleged  to 
have  been  made,  by  which  the  defendant  agrees  to  take  the 
whole  mass  at  once  in  six  months  after,  giving  the  notes 
of  a  third  party  therefor.  Is  not  this  substantially  an 
entirely  new  agreement  to  buy  70,000  feet  of  lumber  for 
certain  notes,  deliverable  at  the  end  of  six  months,  on  which 
new  contract  nothing  is  paid,  nothing  delivered  at  the  time 
of  making  it?  The  defendant's  original  obligation  was 
lightened  by  taking  the  articles  sold,  monthly,  and  the  con- 
dition that  he  needed  it  in  his  business.  Both  these  are 
swept  away  by  the  new  arrangement,  and  he  is  to  take 
twice  as  much  as  he  has  taken  during  several  months  in 
one  mass.  Is  there  not  as  much  danger  of  perjury  or 
misapprehension  of  witnesses,  in  so  altering  a  contract 
already  made,  as  in  originally  making  one  like  it?  The 
delivery  of  the  30,000  feet  already  made,  formed  no  evi- 
dence of  themaking  of  the  new  contract  made  afterwards. 
The  very  evidence  in  this  case  shows  how  easily  loose  talk 
may  be  converted  into  a  strict  contract  by  partial  hearers. 

1  therefore  think  the  new  contract  was  void,  and  the  plain- 
tiffe,  if  they  recover  at  all,  must  do  so  on  the  original 
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agreement,  and  they  certainly  could  not  be  entitled  to  the 
damages  given  them,  on  that. 

There  should  therefore  be  a  new  trial,  the  costs  to 
abide  the  event. 


Thos.  S.  Hathaway,  Plaintiff  and  Sespondent,  v.  The 
Sun  Mutual  Insurance  Company,  Defendant  and 
Appellant. 

L  The  defendants  insured  $10,000  on  the  brig  Brenda,  valued  at  $20,000, 
for  one  year,  from  the  22d  of  March,  1854.  The  policy  declares  that  "  no 
partial  loss,  or  particular  average  shall  in  any  case  be  paid,  unless  amount- 
ing to  five  per  cent,  each  passage  subject  to  separate  average."  The  brig 
sailed  February  5, 1855,  from  Hong  Kong,  in  China,  bound  to  Shanghae  and 
back  to  Hong  Kong.  She  was  driven  into  Woosung  in  distress ;  discharged 
her  cargo  there,  and  made  some  repairs,  and  incurred  expenses  thereby, 
and  on  the  10th  of  March  started  for  Hong  Kong  in  ballast,  in  order  to  make 
there  the  repairs  necessary  to  enable  her  to  carry  cargo,  and  was  lost  before 
reaching  Hong  Kong.  Held^  that  being  seaworthy  when  she  led  Hong 
Kong,  there  was  no  implied  warranty  that  she  was  seaworthy  when  she 
left  Woosung. 

2.  That  in  a  time  policy  there  is  no  implied  warranty  of  seaworthiness  except 
at  the  port  of  departure. 

3.  The  failure  to  make  necessary  repairs  at  an  intermediate  port,  does  not^  as 
a  matter  of  course,  discharge  the  insurer. 

4.  A  survey  is  admissible  in  evidence,  on  the  question  of  the  conduct  and 
good  faith  of  the  master. 

5.  When  it  is  stipulated  that  the  statements  therein  contained  are  true,  and 
shall  have  the  same  effect  as  evidence,  and  be  subject  to  like  objections  as 
if  deposed  to  under  a  commission,  the  statements  of  such  survey,  as  to  the 
condition  of  the  vessel,  the  nature  and  extent  of  the  injury  to  her,  and 
the  necessity  of  further  repairs  before  proceeding  on  a  particular  voyage, 
are  competent  as  evidence. 

6.  The  brig,  at  the  time  she  sailed  from  Woosung  on  her  return  to  Hong 
Kong,  being  in  a  suitable  condition  to  make  it  safe  for  her  to  undertake 
that  voyage  in  ballast,  and  the  master,  when  he  started,  after  a  careful 
examination  of  the  brig  made  in  good  faith,  having  judged  it  safe  to  so 
proceed  with  her  in  ballast,  and  that  such  a  course  was  the  best  to  be  pur- 
sued for  all  parties  concerned,  the  defendant  is  liable  for  a  loss  occurring  on 
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that  Toyage,  although  the  brig  might  have  been  repaired  at  Woowing  by 
delaying  to  make  repairs  until  other  vessels  then  undergoing  repairs  there, 
had  been  refitted  and  got  out  of  the  way. 

7.  Where  freight  is  paid  in  advance,  and  that  is  proved,  and  the  vessel 
is  lost  during  the  voyage,  and  the  cargo  is  not  delivered  nor  shown  to  have 
been  accepted,  so  that  it  does  not  appear  that  pro  rata  freight  was  earned, 
there  is  no  contribution  for  freight  in  general  average. 

8.  What  items  are  chargeable  in  particular  and  geoiral  average,  discnesed  by 
Hoffman  and  Robf.rtson,  J.  J. 

9.  Whether,  in  a  time  policy,  there  is  an  implied  warranty  of  the  seaworthiness 
of  the  vessel  insured  at  the  commencement  of  the  risk,  discussed  by  Hoff- 
man, J. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Robertson,  J.  J.) 
Heard,  December  6,  1860;  decided,  February  16,  1861 

The  action  was  brought  upon  a  policy  of  insurance, 
dated  May  5,  1854,  executed  and  delivei'ed  by  the  defend- 
ants to  the  plaintiff,  whereby  they  insured  the  brig  Brenda, 
at  and  from  the  22d  day  of  March,  1864,  until  the  22d  day 
of  March,  1855,  at  noon,  loss  payable  to  the  plaintiff.  The 
vessel  was  valued  at  $20,000,  and  the  policy  subscribed 
for  $10,000. 

The  i)olicy  was  to  indemnify  against  the  usual  perils  of 
the  sea,  &c.  Each  passage  was  subject  to  a  separate  ave- 
rage. No  partial  loss  or  particular  average  was  to  be  paid 
unless  amounting  to  five  per  cent.  There  were  warranties 
not  to  use  certain  ports  during  specific  periods,  nor  certain 
other  ports  during  the  time  insured.  It  was  warranted 
that  she  should  not  load  more  than  her  tonnage  with  iron, 
lead  or  marble,  nor  more  than  half  her  tonnage  with  grain 
in  bulk,  on  any  one  passage.  She  was  at  liberty  to  sail  to, 
touch  and  stay  at  any  port  or  places,  if  thereunto  obliged 
by  stress  of  weather,  or  other  unavoidable  accident.  There 
was  also  the  usual  clause  as  to  the  assured  laboring  for  the 
safeguard  and  recovery  of  the  vessel ;  to  the  charges  where- 
of, the  company  would  contribute  according  to  the  rate 
and  quantity  of  the  sum  insured. 

The  following  are  facts  in  the  case,  admitted  by  a  stipu- 
lation signed  by  the  parties : 

"  The  vessel,  on  the  4th  of  February,  1856,  began  a  voy- 
age from  Hong  Kong,  in  China,  to  Shanghae,  and  thence 
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back  to  Hong  Kong.  On  the  5th  of  Pebraary  she  carried 
away  her  foretopgallant  yard ;  the  ship  was  very  wet, 
taking  m  water  over  the  bows,  the  decks  flooded,  pumps 
carefully  attended  every  hour ;  February  6th,  more  mod- 
erate, coast  of  China  in  sight ;  February  7th,  had  strong 
wind,  and  heavy  head  sea  which  continued,  large  quantity 
of  water  on  the  decks ;  February  9th,  split  and  carried 
away  jib  and  foretopmast  staysail,  and  parted  port  fore- 
topsail  sheet ;  towards  latter  part  the  gale  began  to  mode- 
rate, the  pumps  regularlj^  attended  to  every  half  hour 
during  the  gale;  February  10th,  set  in  pleasant,  but  began 
to  blow  fresh,  with  a  heavy  head  sea,  shipping  much  water 
from  decks,  which  continued  till  February  20tlj,  when  took 
a  Chinese  pilot  near  Gutzlaff;  during  all  this  tinje  the 
pumps  were  carefully  attended  to ;  Capt.  Stone  and  first 
mate  were  down  with  intermittent  fever ;  Februcirj^  21st, 
began  working  up  the  river,  and  at  3,  p.  m.,  came  to  anchor 
on  thirty  fathoms  chain  in  tlu-ee  and  ^half  fathoms  water, 
stkd  three  o'clock  and  thirty  minutes  found  the  brig  ashore 
on  South  Bank ;  Eobinson,  a  pilot,  came  on  board,  and 
took  charge ;  hove  up  anchor,  and  set  the  sails  to  get  off  ; 
a  piece  of  the  false  keel  came  up  alongside ;  the  brig  was 
making  water  fast ;  pumps  carefully  attended  to,  continu- 
ally going ;  middle  part,  the  ship  thumped  hard  ;  at  eleven 
o'clock  forty  minutes  flood  tide  began  making ;  ship  stuck 
in  the  mud ;  water  began  running  over  the  forecastle  and 
cabin-hatches ;  found  the  ship  filling  fast ;  at  1.40  o'clock 
ship  full ;  all  hands  left  in  pilot's  boat ;  at  daylight  hauled 
alongside ;  found  main  hatches  burst  off,  and  two  wiushed 
away ;  set  all  hands  at  the  pumps,  the  cargo  washing  about ; 
February  22d,  had  cargo  boat  alongside,  till  flood  tide, 
when  ship  filled  again ;  then  returned  to  the  ship  again, 
and  carried  out  as  much  of  the  freight  and  equipments  as 
could  be  got  at ;  pumps  going  all  the  time ;  made  auger 
holes  in  the  hull  at  low  tide,  above  the  copper,  to  let  the 
water  out;  and  on  February  24th,  Confucius,  steamer, 
came  along,  and  fastened  two  hawsers,  which  she  parted 
in  trying  to  get  the  brig  off;  tide  rose;  got  the  brig  afloat. 
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the  steamer  having  gone  up  to  Shanghae ;  and  on  February 
25th,  got  under  sail,  having  grounded  once;  the  ship 
making  no  water;  and  at  nightfall  came  to  anchor  five 
miles  outside  the  marks  of  Woosung ;  and  on  the  26th 
February,  came  to  anchor  in  five  fathoms  water ;  men  were 
now  set  at  work,  clearing  up  the  ship ;  March  1st,  above 
Woosung,  the  ship  waa  noticed  to  make  thirteen  inches  in 
twenty-four  hours." 

The  port  of  Woosung  is  at  the  confluence  of  the  rivers 
Tang-tze-kiang  and  Woosung,  and  at  the  distance  of 
about  20  miles  from  Shanghae,  which  is  on  the  former  river. 

The  vessel  was  surveyed  at  Woosung  by  the  Surveyor 
to  Lloyds  and  ship-master.    The  survey  is  as  follows: 

"  We,  the'undersigned,  having  at  the  request  of  Gaptain 
Stone,  surveyed  the  brig  Brenda  of  Boston,  U.  S.  A.,  after 
the  said  brig  had  been  on  shore,  on  the  south  bank  of  the 
Tang-tze-kiang,  and  filled  with  water  : 

^' After  a  careful  examination,  do  consider  that  the  said 
brig  has  not  received  any  material  injury,  that  she  mak^p 
but  little  water,  and  shows  no  signs  of  weakness,  either  in 
her  butts  or  fastenings ;  but  her  false  keel  being  off,  and 
also  a  good  deal  of  her  copper,  prevents  her  taking  cargo 
without  being  drove  out  or  docked.  There  is,  however, 
nothing  to  prevent  the  vessel  proceeding  to  Hong  Kong  in 
ballast;  which,  considering  the  difficulty  of  repairing  her 
here,  owing  tothenumber  of  vessels  nowundergoingrepairs, 
is  without  doubt  the  best  course  to  pursue  for  all  parties 
concerned.  We  recommend  the  cabin  and  forecastle  fit- 
tings to  be  put  up  temporarily,  as  it  is  necessary  for  the 
crew  to  proceed  in  her,  but  no  further  repairs  are  required 
Tiere,  as  we  consider  the  vessel  quite  safe  to  proceed  to 
Hong  Kong,  there  to  undergo  the  repairs  necessary  to 
make  her  fit  to  carry  a  perishable  cargo. 

"Woosung,  1st  March,  1855. 

"E.  A.  King, 

Surveyor  to  Lloyds. 
"J.  N.  Aj^tderson, 

Master  of  Mastiff J*^ 
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Various  objections  to  parts  of  this  document  being 
read  in  evidence  were  made,  and  exceptions  to  the  rulings 
of  the  Judge  admitting  them  were  taken.  These  are  here- 
after noticed. 

On  the  10th  of  March,  1855,  the  brig  sailed  from  Woo- 

sung  in  ballast,  bound  to  Hong  Kong  for  repairs.    "  She 

had  light  and  moderate  breezes  till  March  11,  4  p.  m.,  when 

it  increased  to  strong  breezes ;  at  8,  p.  m.,  she  came  to 

anchor  in  eight  and  a  half  fathoms  water;  during  the 

night  there  were  ficesh  gaJes ;  the  ship  was  pumped  every 

hour  up  to  midnight ;  and  after  midnight  every  two  hours; 

March  12th,  there  was  a  fresh  breeze ;  the  ship  began  to 

leak ;  pumping  every  hoiu^,  from  twelve  to  twenty-four 

inches ;  at  7,  p.  m.,  found  the  leak  gaining ;  hove  up  the 

anchors,  and  made  sail ;  leak  gained  very  rapidly ;  heaved 

overboard  the  ballast  at  midnight;  ship  one-third  full; 

wind  blowing  furiously ;  the  press  of  canvas  seemed  to 

make  her  leak  more,  therefore  shortened  sail  and  made  for 

Bugged  Islands,  and  at  2,  a.  m.,  brought  ship  to  anchor  off 

them  half  a  cable's  length ;  vessel  more  than  half  full ; 

lowered  the  cutter  and  commenced  landing ;  at  9,  a.  m., 

ship  nearly  full  and  settling  at  the  head ;  abandoned  the 

ship,  crew  living  in  Chinese  houses,  on  the  island ;  at  noon, 

the  brig  drifted,  fell  over  on  her  beam  ends,  and  sank ; 

March  13th,  at  sunset,  brig's  port  yard-arms  visible ;  sent 

first  mate  to  a  neighboring  island  to  procure  a  King-po 

boat  to  take  the  crew  away ;  March  14th,  got  the  boat,  and 

the  next  day,  having  all  the  people  on  board,  made  sail 

for  Woosung  and  Shanghae." 

The  protest  contains  the  above  statements,  and  the  brig 
was  tot-ally  lost  in  the  manner  stated  in  such  protest. 

The  plaintiff  demanded  upon  his  preliminary  proofs  and 
in  Ms  complaint,  the  sum  of  $10,000  for  the  total  loss, 
and  the  sum  of  12,378.61  for  a  partial  loss  and  general 
average  for  the  previous  injuries,  making  $12,378.61. 

The  defendants  in  their  answer,  set  up  as  one  separate 
defense,  that  when  the  vessel  set  sail  upon  the  voyage 
from  Woosung  to  Hong  Kong,  she  was  not  seaworthy  for 
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such  voyage,  and  that  the  alleged  loss  or  damage  to  her 
on  such  voyage,  was  occasioned  by,  and  resulted  from, 
such  unseaworthiness. 

They  say,  also,  for  a  further  separate  defense,  that  each 
of  the  alleged  losses  and  injiuries  to  the  said  vessel,  was 
occasioned  by,  and  resulted  from,  the  negligence  and  fault 
of  the  plaintiff,  or  his  agents  in  that  behalf. 

This  is  all  of  the  evidence  and  pleadings  necessary  to  be 
stated  in  connection  with  the  claim  for  a  total  loss. 

The  further  evidence  connected  with  the  general  ave- 
rage and  partial  loss,  is  stated  suflQciently  in  the  opinion  of 
the  coiurt.  Upon  the  evidence  being  closed,  the  counsel  of 
the  defendants  requested  the  court  to  dismiss  the  complaint, 
and  to  make  certain  decisions  taking  the  case  from  the 
jury,  or  to  give  them  certain  instructions ;  which  were 
declined  as  requested,  and  exceptions  were  taken. 

These  are  noticed  in  the  opinion. 

Thereupon,  BoswoRxn,  Oh.  J.,  (before  whom  the  action 
was  tried,)  after  the  case  had  been  summed  up  on  the 
evidence  to  the  jury,  submitted  the  case  to  them  on  the 
following  questions: 

First.  "Was  the  brig,  when  she  sailed  from  Woosung  to 
Hong  Kong,  in  a  suitable  condition  to  make  it  safe  for  her 
to  undertake  that  voyage  in  ballast?" 

Second.  "Did  the  master,  when  he  started  on  that  voy- 
age, after  a  careful  examination  of  the  brig,  made  in  good 
faith,  judge  it  safe  to  proceed  in  ballast  to  Hong  Kong, 
and  that  such  a  course  was  the  best  to  be  pursued  for  all 
parties  concerned?" 

The  Chief  Justice  instructed  the  jury  to  answer  each  of 
the  said  questions  separately,  and  if  they  answered  either 
of  them  in  the  affirmative,  to  find  a  verdict  for  the  plaintiff. 
The  defendant  then  and  there  excepted  separately  to  each 
of  the  questions  submitted  by  the  Chief  Justice  to  the  jury 
as  aforesaid,  and  also  to  his  direction  to  the  jury,  if  either 
of  the  said  questions  were  answered  in  the  affirmative,  to 
give  a  verdict  for  the  plaintiff. 
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The  jury  brought  in  their  verdict,  aud  therein  answered 
each  of  the  aforesaid  questions  in  the  affirmative. 

And  they  also  found  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  $14,519.20,  besides  costs,  viz.: 

Total  loss,  including  interest, $11,750  50 

Partial  loss,  do  1,380  22 

General  average,    do  1,408  48 

$14,519  20 

The  partial  loss  and  general  average  to  be  subject  to 
adjustment  under  order  of  the  court,  by  consent  of  the 
parties  given  thereto. 

And  thereupon  the  defendant  then  moved  the  Chief  Jus- 
tice, on  his  minutes  of  the  evidence,  for  a  new  trial  on  the 
facts,  and  to  set  aside  the  verdict  as  contrary  to  the  evi- 
dence, and  also  to  set  aside  the  verdict  on  the  questions  of 
law  arising  upon  the  exceptions  taken  by  the  defendant  to 
the  several  decisions  of  the  Chief  Justice.  And  thereupon, 
as  the  case  states, "  the  Chief  Justice  denied  the  said  motion, 
and  directed  that  the  questions  of  law  arising  on  the  trial 
should  be  heard  in  the  first  instance  at  the  General  Term, 
and  by  consent  the  amount  of  the  verdict  was  to  be 
adjusted  by  the  court,  or  under  its  direction,  and  judg- 
ment on  the  verdict  to  be  in  the  meantime  suspended." 

The  defendant  by  his  counsel  excepted  to  the  decision 
of  the  Chief  Justice  on  the  motion,  and  to  each  of  its  parts. 

The  defendant  appealed  to  the  General  Term  from  the 
order  denying  a  new  trial. 

H.  P.  Fessenden,  for  the  appellant. 

1.  Improper  evidence  was  admitted,  calculated  to  affect 
the  jury.  The  words  in  Exhibit  No.  4,  viz.:  "we  do  con- 
sider that  the  said  brig  has  not  received  any  material 
damage,"  were  not  admissible.  They  express  the  mere 
opinions  of  King  and  Anderson,  and  do  not  state  facts. 
There  is  no  evidence  that  either  of  them  was  an  expert. 

2.  The  opinions  expressed  by  KJng  aud  by  Anderson,  viz. : 
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**  There  is  nothing  to  i)i*event  the  vessel  proceeding  to 
Hong  Kong  in  ballast,  which  is,  without  doubt,  the  best 
course  to  pursue  for  all  parties  concerned,"  ought  not  to 
have  been  admitted  as  evidence. 

3.  The  objection  of  the  defendant  to  the  reading,  by 
plaintiflF,  of  the  following,  from  Exhibit  No.  4,  ought  not 
to  have  been  overruled,  viz.:  "But  no  further  repairs  are 
required  here,  as  we  consider  the  vessel  quite  safe  to  pro- 
ceed to  Hong  Kong,"  &c. 

n.  The  motion  to  dismiss  the  complaint,  so  far  as  two 
of  the  separate  causes  of  action  were  concerned,  should 
have  been  granted. 

1.  The  preliminary  proofs  of  loss  delivered  to  the  de- 
fendants do  not  show  a  total  loss  by  the  perils  insured 
against. 

2.  The  evidence  given  by  the  plaintiff  did  not  entitle 
him  to  recover  upon  his  alleged  cause  of  action  for  a 
partial  loss,  because  the  exi)ense  properly  chargeable  as 
particular  average  for  alleged  damage  to  the  vessel  on  the 
voyage  from  Hong  Kong  to  Shanghae,  after  deducting 
therefrom  one-third  new  for  old,  did  not  amount  to  one- 
twentieth  of  the  insured  value  of  the  brig;  as  to  this  cause 
of  action  the  complaint  should  have  been  dismissed. 

It  is  to  be  recollected,  that  each  passage  is  subject  to 
its  own  particular  average,  and  that  the  i>artial  losses  of 
two  voyages  cannot  be  added  together  in  order  to  make 
up  five  per  cent  on  the  insured  value. 

3.  The  brig  having,  at  the  commencement  of  her  voyage, 
sprung  a  leak  and  foundered  without  any  sufficient  exter- 
nal cause,  is  to  be  presumed  unseaworthy  when  she  sailed. 

This  presumption  is  not  removed,  by  the  vessel  having 
been  examined  before  sailing,  and  pronounced  seaworthy. 

Upon  the  uncontroverted  facts,  the  brig  was  in  an  unfit 
condition  to  withstand  the  ordinary  perils  of  ocean  navi- 
gation when  she  left  Woosung.  It  was  not  disputed  that 
she  had  been  damaged  to  an  extent  that  rendered  her 
incapable  of  carrying  cargo ;  nor  that  this  damage  might 
have  been  repaired  at  that  place. 
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The  master  wished  to  avoid  detention,  and  he  speculated 
upon  the  chance  of  being  able  to  reach  Hong  Kong  in 
ballast,  there  to  be  repaired.  The  experiment  failed.  The 
moving  and  elficient  cause  of  her  loss  was  the  sending  of 
her  to  sea  in  her  damaged  condition. 

Numerous  authorities  were  cited  in  support  of  these  and 
other  questions  argued  by  the  appellant's  counsel,  most  of 
which  authorities  and  several  of  which  questions  are  stated 
in  the  opinions. 

D.  Lord^  for  the  respondent. 

I.  The  evidence  of  the  survey  was  properly  admitted,  in 
the  point  objected  to,  of  its  being  mere  opinion. 

1.  By  the  admission,  the  statements  were  to  have  the 
same  eflGect  as  if  deposed  unto,  and  be  subject  to  the  like 
objections. 

As  the  witnesses  were  known  not  to  be  present  for 
examination,  by  which  any  formaUobjections  could  have 
been  removed,  all  such  objections  must  be  deemed  waived, 
and  only  objections  of  substance  reserved.  And  as  cross- 
examination  was  also  waived,  no  objections  to  mere  gene- 
rality of  statement  are  applicable. 

2.  A  survey  is  a  common  public  document,  looked  to 
both  by  underwriters  and  owners,  as  affording  the  means 
of  ascertaining  upon  the  very  spot,  at  the  very  time,  the 
state  and  condition  of  the  ship  and  other  property  at 
hazard.  {PotUr  v.  The  Ocean  Insurance  Company ^  3  Sum- 
ner, 42.) 

It  would  be  remarkable  if  a  document  of  this  kind, 
strictly  confining  itself  to  its  office,  and  with  an  admission, 
allowing  it  to  be  read,  as  if  verified  on  the  trial,  should  be 
inadmissible  in  evidence. 

3.  The  statement,  that  the  witnesses  surveyed  the  brig 
after  she  had  been  on  shore,  must,  therefore,  be  deemed 
to  prove  as  complete  a  survey  as  could  be  made  consis- 
tently with  her  not  being  hove  out  or  docked  (which 
appears  in  the  certificate  not  to  have  been  done.) 

Bosw.— Vol.  VIII.        6 
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The  statement,  that  it  was  made  "after  a  careful  exam- 
ination," must  be  deemed  an  additional  confirmation  of 
the  thoroughness  of  the  survey. 

4.  As  to  the  statement,  that  "  they  consider  that  the 
brig  has  not  received  any  material  injury,  that  she  makes 
but  little  water,  shows  no  signs  of  weakness,  either  in  her 
butts  or  fastenings,"  although  the  surveyors  use  the  word 
"  consider,"  do  not  speak  an  opinion,  but  a  fact  of  their 
own  observation.  It  is  not  a  statement  of  mere  opinion ; 
it  is  a  statement  of  their  examination  and  of  the  facts  aa 
observed  by  them,  so  far  as  the  observation  was  possible. 
The  evidence  might  be  subject  to  remark  to  the  jury 
in  this  respect,  but  it  could  not  be  excluded  as  merely 
opinion. 

5.  So,  too,  the  statement,  that  there  is  "  nothing  to  pre- 
vent the  vessel  proceeding  "  to  Hong  Kong  in  ballast,"  is 
the  statement  of  a  fact  of  their  observation  as  to  the  con- 
dition of  the  vessel.  It  is  no  more  an  opinion  than  the 
statement  that  they  had  carefully  examined  her,  nor  the 
unobjected  statement  of  "  the  difficulty  of  repairing  her 
here." 

6.  The  statement,  that  proceeding  to  Hong  Kong  in 
ballast  is,  without  doubt,  the  best  course  to  pursue  for  all 
parties  concerned,  coupled  with  the  facts  stated,  namely, 
that  the  vessel  had  sustained  no  material  injury,  that  she 
showed  no  signs  of  weakness  either  in  her  butts  or  fasten- 
ings, and  that  she  was,  in  their  observation,  quite  safe  to 
proceed  to  Hong  Kong,  and  the  difficulty  of  repairing 
her  at  Woosung,  owing  to  the  number  of  vessels  there 
undergoing  repairs,  was  competent  evidence,  both  as  mat- 
ter of  fact  and  as  a  judgment  of  the  course  of  business. 

See  Judge  Story's  remarks,  {supra;)  also,  the  examina- 
tion of  evidence  of  results  depending  on  many  particulars, 
by  Sblden,  J.,  in  De  Witt  v.  Barley,  (17  N.  Y.  E.,  342,) 
and  by  Johnson,  J.,  in  Clarice  v.  Baird,  (5  Seld.,  196.) 

7.  For  similar  considerations,  the  statement  recommend- 
ing cabin  and  forecastle  fittings ;  "  but  no  further  repairs  are 
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required  here,  as  we  consider  the  vessel  quite  safe  to  pro- 
ceed to  Hong  Koug,  &c.,"  was  admissible  in  evidence. 

8.  All  these  statements  in  the  survey  were  admissible 
as  proof  of  the  matters  stated,  both  as  facts  and  as  con- 
clusions of  persons  acquainted  with  ships,  and  the  repair- 
ing facilities  and  their  expensiveness  at  Woosung. 

See  further,  as  to  surveys,  TJiarnton  v.  Royal  Exchange 
his.  Co.,  Peake's  Cases,  25;  Beclavith  v.  Sydebothom,  1 
Gamp.,  116 ;  Gordon  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick., 
264 ;  Potter  v.  Ocean  Ins.  Co.,  3  Sumner,  42 ;  1  Arnould  .on 
Insurance,  p.  688,  §  256.  » 

II.  The  vessel  having  been  seaworthy  at  Hong  Kong  I 
on  her  sailing  on  the  round  voyage,  all  damages  by  i 
sea  perils  occurring  during  the  voyage  are  to  be  dealt  with  j 
by  the  master,  as  other  matters  in  the  navigation  of  the  ' 
ship,  in  such  manner  as  upon  careful  examination,  made 
in  good  faith,  he  shall  judge  safe  and  best  for  all*  parties 
concerned. 

1.  The  warranty  of  seaworthiness  as  a  warranty,  only  ' 
applies  to  the  commencement  of  the  risk ;  the  keeping  up 
of  seaworthiness  depends  on  the  knowledge  of  damages 
subsequently  accruing,  and  on  the  judgment,  in  good  faith, 
of  the  master  while  absent  on  the  voyage.  {Avier.  Ins.  Co. 
V.  Ogd4sn,  20  Wend.,  294,  and  the  cases  there  cited ;  2 
Pick.,  269.)  It  is  a  question  of  good  faith  and  diligence 
on  part  of  the  masters  and  owners.  {Starhuck  v.  N.  Eng. 
Ins.  Co.,  19  Pick.,  198 ;  Tliompson  v.  Hopper,  6  Ellis  & 
Blackburn,  172  ;    Fawcus  v.  Sarsfield,  Id.,  199.) 

2.  The  principle  of  the  master's  discretion,  care  and 
judgment,  being  at  the  risk  of  all  concerned  in  the  voyage, 
applies  as  well  to  the  case  of  rei)airing  or  not  at  one  port  or 
another  port,  as  to  other  cases  calling  for  the  conduct  of 
the  master  as  such  during  his  absence  from  the  home  port 
or  port  of  original  departure;  he,  in  case  of  disaster,  repre- 
sents all  concerned  in  the  adventure. 

3.  The  proximate  cause  of  loss  being  by  sea  perils,  and 
the  master  having  acted  with  good  faith  and  diligence, 
the  insurers  are  not  exonerated  even  if  his  judgment  were 
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erroneous.  {Dixon  v.  Sadler,  8  Mees.  &  W.,  898 ;  8.  O., 
5  Id.,  405 ;  Redman  v.  Wilson,  14  Mees.  &  W.,  476.) 

4.  It  is  unsound  to  discriminate  between  losses  directly 
from  sea  perils,  on  the  ground  that  more  care  in  the  equip- 
ment would  have  prevented  them,  unless  unseaworthiness 
be  made  out.  {Redman  v.  Wilson,  supra  ;  Wat^s  v.  Merck. 
Louisville  Ins.  Co.,  11  Peters,  218;  Matthews  v.  Howard 
Ins.  Co.,  1  Kern.,  20;  Copeland  v.  N.  Eng.  Mar.  Ins.  Co., 
2  Mete,  435 ;  WiHyraham  v.  Wartnahy,  1  Am.  on  Ins., 
704,  740.) 

III.  The  voyage  to  Shanghae  was  never  performed  and 
Woosung  was  in  fact  a  mere  port  of  distress,  where  the 
master  of  necessity  represents  all  interests,  in  his  manage- 
ment of  all  the  adventure ;  and  from  which  he  returned 
from  Hong  Kong,  the  port  of  original  departure  to  make 
repairs. 

1.  On  this  ground  of  itself  the  second  question  left  to  the 
jury  was  properly  submitted  by  the  Judge. 

2.  This  shows  that  the  ruling  asked,  as  to  not  uniting 
the  different  exi)enditures,  was  rightly  refused. 

IV.  The  plaintiff  being  entitled  to  recover  a  total  loss, 
is  also  entitled  to  recover  such  expenditures  as  have  been 
added  to  the  adventure,  both  by  way  of  general  and  par- 
ticular average.  (1  Park  on  Ins.,  221 ;  2  Id.,  844 ;  Barker 
V.  Phmiix  Ins.  Co.,  8  Johns.,  237  ;  Cheminant  v.  Pearson, 
4  Taunt.,  367 ;  Vandenlieuvel  v.  United  Ins.  Co.,  1  Johns., 
413.) 

V.  The  following  items  of  particular  average  are  rightly 
chargeable : 

New  ensigns  (part  of  ship's  equipment), $35  00 

Temporary  repairs  (without  deduction), 42  50 

Fittings  &c.  (part  of  equipment), 386  75 

Eeplacing  stores  (part  of  equipment), 600  80 

$1,065  05 
On  a  valuation  of  $20,000,  is  over  5  per  ct.    The  under- 
writers being  liable,  must  pay  the  charges  of  ascertaining, 
&c.,  (2  Phil,  on  Ins.,  477,  ^  1791,)  namely : 
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Surveyor's  fees, $32  00 

Extending  protest, 18  00 

Examining  documents,  &c.,  &c., 277  17 

$1,391  22 
Add  commissions,  IJ, 34  89 

$1,427  02 
On  which  add  exchange  (2  Phil,  on  Ins,,  187, 
§  1427,)  at  58.233,  percent, 832  99 

$2,260  01 

One  half  of  which  is 1,130  00 

Interest  from  November  29,  1856,  to  May  20, 

1859,  date  of  verdict,  2  y.,  5  mo.,  21  d., 195  76 

Amount  of  verdict, $1,325  76 

To  be  reduced  from 1,380  22 

VI.  The  contributory  amount  for  general  average  on 
the  vessel,  $1,519.42,  was  properly  charged. 

1.  All  the  charges  for  disbursements  in  the  general  ave- 
rage column,  are  for  services  in  saving  the  ship  and  cargo 
from  their  peril  while  stranded. 

2.  All  the  charges  for  goods  lost  and  destroyed  during 
the  discharge  and  lightening  the  ship,  are  rightly  al- 
lowed. 

3.  The  expenses  of  stating  the  average  and  commissions, 
are  rightly  allowed.  (See  Barnard  v.  Adams^  infra.) 

4.  There  was  no  propriety  in  introducing  freight  as  a 
contributing  subject,  for  it  does  not  appear  to  have  been 
saved.  It  does  not  appear  that  the  ship  delivered  the 
cargo  at  Shanghae. 

5.  But  as  to  the  general  average,  the  adjustment  at  Hong 
Kong,  (the  iK)rt  for  which  the  ship  was  to  proceed,)  was  the 
proper  place  for  ac^'ustment,  and  is  prima  fads  decisive. 
{Barnard  v.  Adrnns^  10  Howard,  307;  Strong  v.  Fire- 
men^ s  Ins.  Co.,  11  John.,  323;  Siniondsy.  WhitCy  2  Bam.  & 
Ores.,  805;  Peters  v.  Warren  Ins.  Co.^  1  Story,  469; 
Laring  v.  Neptune  Ins.  Co.,  20  Pick.,  411.) 
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6.  It  is  the  duty  of  the  agents  of  the  ship  to  cause  the 
general  average  to  be  stated,  and  in  this  they  are  agents 
ez  necessitate  for  all  concerned,  and  their  statement  is 
prima  fdcie  binding. 

The  burden  of  impeaching  it  is  on  those  who  would 
change  it. 

7.  There  is  no  evidence  that  freight  paid  in  advance  is 
to  be  returned  in  case  of  loss,  by  the  law  or  usage  of  the 
ports  of  the  voyage. 

8.  The  general  averageforthewhole  ship  being  $1,519  42 
Exchange  at  58.233  per  cent.  (2  Phil,  on  Ins., 

126,  §1351), 884  72 

One  half  of $2,404  14 

Is  the  sum  defendants  are  liable  for ;  say, . . .       1,202  07 
Interest  2  years,  5  months,  21  days, 208  23 

Makes  the  correct  sum  for  verdict, $1,410  30 

VII.    The  judgment  therefore  should  be 
given  for 

Total  loss, $11,750  60 

Particular  average, 1,325  36 

General  average, 1,410  30 

And  the  verdict  adjustiCd  at, $14,486  16 

with  costs  and  an  allowance. 

EoBERTSON,  J.  This  action  was  brought  on  a  time 
policy  of  insurance,  for  a  year  from  March  22d,  1854,  for 
$10,000,  on  the  brig  Brenda,  her  tackle,  apparel  and  fur- 
niture, valued  at  $20,000,  each  passage  to  be  subject  to 
separate  average,  and  no  particular  loss  or  particular  ave- 
rage to  be  payable  unless  amounting  to  five  per  cent 

On  the  4th  of  February,  1855,  the  brig  sailed  from  Hong 
Kong,  in  China,  bound  to  Shanghae,  on  the  river  Woo- 
sung,  and  back:  on  the  way,  afler  encountering  stormy 
weather,  she  ran  aground  on  the  south  bank  of  the  river 
Tang-tze-kiang,  into  which  the  Woosung  empties,  and 
became  so  imbedded  in  the  mud  that  the  tide  flowed  into 
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her  as  it  rose :  while  so  aground,  her  crew  were  taken 
oat,  also  as  much  of  her  cargo  and  equipments  as  could  be 
got  at,  and  holes  were  bored  in  her,  above  the  copper,  to 
let  the  water  out.  After  a  vain  attempt,  for  two  days,  to 
get  her  off  by  a  steamboat,  she  floated  by  force  of  the  rise 
of  the  tide.  She  then  got  under  sail,  and  arrived  at  the  town 
of  Woosung,  on  the  river  of  the  same  name,  just  above 
its  confluence  with  the  Yang-tze-kiang,  and  below  Shang- 
hae:  after  a  survey  of  her  at  Woosimg,  her  master  deter- 
.  mined  to  return  to  Hong  Kong.  On  the  10th  of  March 
she  set  sail  from  the  last  named  place ;  on  the  11th  encoun- 
tered gales ;  on  the  12th  began  to  leak,  which  leak  gained 
rapidly,  until  she  was  one-third  full :  after  throwing  over 
ballast,  the  wind  blowing  furiously,  and  the  press  of  can- 
vas increasing  the  leak,  sail  was  shortened,  and  she  was 
finally  anchored  off  Eugged  Islands,  being  more  than  half 
full  of  water.  In  seven  hours  afterwards  she  was  nearly 
full,  and  settled  by  the  head:  she  was  then  abandoned 
by  the  officers  and  crew,  drifted,  fell  over  on  her  beam 
ends  and  sunk.  On  the  15th  of  March,  1855,  the  crew 
sailed  for  Shanghae  and  Woosung ;  on  the  17th  the  master 
apd  oflBcers  signed  a  protest,  at  Shanghae,  of  the  voyage 
from  Hong  Kong,  and  on  the  19th,  of  that  in  which  the 
brig  foundered. 

The  plaintiff's  claim  in  this  aetion,  consists  of  general 
and  particular  average  on  the  voyage  to  Hong  Kong,  and 
the  sum  of  $10,000  for  the  total  loss  of  the  brig  on  her 
return  voyage. 

On  the  trial,  two  questions  were  submitted  by  the  pre- 
siding judge  to  the  jury,  with  a  direction  that,  if  they 
answered  either  in  the  attirmative,  they  should  find  for  the 
plaintiff;  which  was  excepted  to.  They  answered  both  in 
the  afllrmative.    Such  questions  were  as  follows  : 

First  Was  the  brig,  when  she  sailed  from  Woosung  to 
Hong  Kong,  in  a  suitable  condition  to  make  it  safe  for 
her  to  undertake  that  voyage  in  ballast? 

Second*  Did  the  master,  when  he  started  on  that  voyage, 
after  a  careful  examination  of  the  brig,  made  in  good 
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faith,  judge  it  safe  to  proceed  with  her  in  ballast  to  Hong 
Kong,  and  that  such  a  course  was  the  best  to  be  pursued 
for  all  parties  concerned  ? 

After  a  number  of  requests  by  the  counsel  for  the 
defendants  to  the  presiding  judge,  to  charge  in  reference 
to  the  claim  for  partial  loss,  the  former  requested  the  latter 
to  charge  the  following  proi)ositions  in  reference  to  the 
claim  for  total  loss: 

First  Generally,  that  the  plaintiff  was  not  entitled  to 
recover  for  a  total  loss. 

Second.  That,  as  it  appeared  that  the  hull  of  the  brig 
was  in  a  damaged  condition  when  she  left  Woosung,  that 
she  leaked  while  at  anchor,  and  the  leaking  gained  upon 
her  until  she  foundered,  the  presumption  was,  that  she 
was  lost  by  reason  of  her  unfit  and  insufScient  condition 
for  the  voyage  at  its  commencement,  and  not  by  reason 
of  the  happening  of  any  of  the  perils  insured  against. 

Third.  That,  as  it  appeared  the  proximate  cause  of  the 
loss  of  the  brig  was  her  damaged  condition  at  the  time  she 
left  Woosung,  and  that  the  said  damage  might  have  been 
repaired  there  before  sailing,  the  defendants  were  not  lia- 
ble for  the  loss. 

Fourth.  That,  as  it  appeared  that  the  brig  might  have 
been  repaired  at  Woosung,  it  was  the  duty  of  the  master 
to  have  repaired  the  damage  sustained  by  the  brig  in  the 
voyage  from  Shanghae. 

Fifth.  That,  as  respected  the  duty  to  make  repairs  at 
Woosung,  the  master  was  the  agent  of  the  plaintiff,  and 
his  omission  to  make  them  was  at  the  risk  of  the  latter, 
and  not  of  the  defendants. 

Sixth.  That  the  foundering  of  the  vessel  on  the  voyage 
to  Hong  Kong  was  reasonably  to  be  attributed,  upon  the 
evidence  in  whole  or  in  part,  to  the  crippled  and  damaged 
condition  of  the  brig  when  she  sailed  fix>m  Woosung ;  that 
such  condition  increased  the  hazards  of  the  voyage,  and  the 
plaintiff  was  not  entitled  to  recover  for  the  loss  of  the  brig. 

Seventh.  That  the  defendant  was  not  liable  for  the  loss, 
if  the  omission  by  the  master  to  repair  the  damages  sus- 
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tained  by  the  brig  on  the  voyage  to  Shanghae  was  in  part 
or  in  whole  the  moving  and  efficient  cause  of  the  founder- 
ing of  the  brig. 

There  was  also  a  request  to  charge  that  the  preliminary 
proofs  were  insufficient;  but  as  this  involved  the  same 
grounds  as  the  other  requests,  it  need  not  be  considered 
separately.  All  such  requests  were  denied,  and  excep- 
tions taken  to  the  denial. 

Several  exceptions  were  taken,  at  the  trial,  to  the  intro- 
duction, as  evidence,  of  the  content^s  of  the  certificate  of  a 
survey  made  of  the  brig  by  a  surveyor  for  Lloyds  (King,) 
and  a  ship-master,  (Anderson,)  at  AVoosun^,  on  the  1st  of 
March,  1854.  This  certificate  stated  the  following  facts 
or  conclusions: 

1.  That  the  brig  had  not  received  any  material  injury, 
made  but  little  water,  showed  no  signs  of  weakness  in  her 
butts  and  fastenings,  but  was  prevented  from  taking  cargo 
by  the  loss  of  her  false  keel  and  a  good  deal  of  her  copper. 

2.  That  there  was  nothing  to  prevent  her  from  proceed- 
ing to  Hong  Kong  in  ballast ;  which,  considering  the  diffi- 
culty of  repairing  her  at  Woosung,  owing  to  the  number 
of  vessels  then  undergoing  repairs,  was  without  doubt  the 
best  course  to  pursue  for  all  parties  concerned. 

3.  That  no  further  repairs  were  required  at  Woosung 
than  putting  up  her  cabin  and  forecastle  fittings  tempo- 
rarily, (as  it  was  necessary  for  the  crew  to  proceed  in  her,) 
as  they  considered  the  vessel  quite  safe  to  proceed  to  Hong 
Kong,  there  to  undergo  the  repairs  necessary  to  make  her 
fit  to  carry  a  perishable  cargo. 

The  defendants  objected  to  the  introduction  of  the  state- 
ment in  such  certificate  respecting  the  freedom  of  the  brig 
from  injury ;  the  absence  of  obstacles  to  her  voyage  to 
Hong  Kong  in  ballast;  the  expediency  of  taking  that 
course ;  the  absence  of  any  necessity  for  repairs,  and  the 
safe  character  of  the  voyage. 

The  fact  of  the  survey,  as  well  as  that  the  certificate 
before  mentioned  was  a  copy  of  the  report  of  the  surveyors, 
was  admitted,  and  it  was  agreed  that  the  statements  in 

Bosw.— Vol.  VUL    8 
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such  report  should  have  the  same  effect  as  evidencet  as  if 
sworn  to  on  a  commission,  subject  to  the  same  objections* 
The  objection  to  the  statement  of  the  surveyors  as  to 
the  condition  of  the  vessel,  the  necessity  of  repairs,  and 
the  propriety  and  safety  of  returning  to  Hong  Kong,  was, 
that  they  were  matters  of  opinion,  and  that  it  is  not  estab- 
lished that  such  surveyors  were  experts  in  the  matters  tes- 
tified to.  Even  if  this  were  so,  such  a  view  overlooks  the 
character  and  position  of  the  parties  giving  the  advice,  the 
object  of  obtaining  it,  and  the  duty  of  the  party  receiving 
it.  The  master  of  the  brig,  in  the  exercise  of  due  diligence 
and  discretion,  and  in  order  to  discharge  his  duty  of  deter--, 
mining  what  ought  to  be  done  with  his  vesseU  consulted  a 
ship-master  and  the  surveyor  of  a  board  of  underwriters,  aa 
competent  persons  as  could  have  been  obtained,  to  exam- 
ine its  condition  and  advise  what  course  he  ought  to  pur- 
sue. Their  opinion  and  advice  were  certainly  material 
upon  the  points  of  consultation ;  although  it  may  not  be 
conclusive  as  matter  of  either  judgment  or  fa<5t,  a  survey 
containing  even  '*  the  opinion  of  men  of  sound  judgment, 
intelligence  and  skill  in  naval  affairs,"  is  always  important 
in  deciding  the  propriety  of  the  master's  conduct.  {Potter 
V.  Ocean  Ins.  Co.^  3  Sumner,  42.)  It  so  happens  that  in 
this  case  the  surveyors  accompanied  their  opinion  upon 
each  point  by  the  facts  upon  which  it  was  built.  Thus,  in 
regard  to  the  injury  to  the  brig,  they  say  she  makes  but 
little  water,  and  shows  no  sign  of  weakness  in  her  butts 
and  fastenings,  although  prevented  from  taking  cargo  by 
the  loss  of  her  false  keel  and  a  good  deal  of  her  copper ; 
that  a  return  to  Hong  Kong  was  the  best  course,  because 
there  would  be  great  delay  in  being  repaired  at  Woosung; 
that  there  was  nothing  to  prevent  such  return,  no  further 
repairs  being  necessary ;  and  finally,  that  the  vessel  was 
quite  safe  to  go  to  Hong  Kong.  Unless,  therefore,  the 
rule  of  law  be  not  merely  that  the  master  of  a  vessel 
should  do  what  seemed  best,  after  the  exercise  of  due  dili- 
gence and  sound  discretion,  for  the  interest  of  owners  and 
underwriters,  but  fhat  he  is  bound  to  do  what  may,  after 
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subsequent  events  have  occurred  and  further  knowledge 
been  obtained  of  the  state  of  affairs,  out  of  the  reach  of 
the  master  at  the  time,  turn  out  to  be  the  best,  the  oi)in- 
ions  of  skillful  surveyors,  given  on  consultation,  should 
have  great  weight.  {Fontaine  v.  PJicsnix  Ins,  Co.,  11  J.  E., 
293.)  This  piece  of  testimony  being  admissible  for  one 
purpose,  the  defendants'  counsel,  if  they  wished  the  jury  not 
to  consider  it  for  another,  should  have  requested  the  judge 
to  warn  the  jury  not  to  give  too  great  effect  to  it  as  evi- 
dence of  facts.  Even  it  the  surveyors  were  not  techni- 
cally experts,  they  were  experienced  to  a  certain  degree  in 
the  matters  as  to  which  they  testified ;  and  the  conduct  of 
a  master  might  be  jiistly  suspected  who  assigned  as  a  rea- 
son for  not  consulting  any  one,  that  he  could  not  find  a 
thorough  expert.  There  are  facts,  the  results  of  or  con- 
clusions from  a  combination  of  other  facts  incapable  of 
minute  description,  to  which  persons  of  even  ordinary 
experience  have  a  right  to  testify,  {Dewitt  v.  Barhj,  17  N. 
T.  E.,  342 ;  Clarke  v.  Baird,  5  Seld.,  196,)  and  parffeu- 
larly  when,  as  in  this  case,,  they  are  negative,  to  wit,  no 
sign  of  injury  to  the  brig ;  no  obstacle  to  her  return  with- 
out repairs ;  and  no  danger  on  the  voyage.  The  whole 
of  the  report  in  this  survey  was,  therefore,  properly  admit- 
ted in  evidence. 

The  first  question  arising  on  the  merits,  as  made  by  the 
defendant's  counsel  in  his  requests  to  charge,  was,  whether 
the  loss  of  the  vessel  was  attributable  solely  to  perils 
insured  against,  or  whether  it  was  caused  partly  by  acts 
or  omissions,  against  whose  result  the  underwriters  did 
not  undertake  to  insure.  It  is  insisted  on  the  part  of  ihe 
defendants  that  the  brig,  when  she  set  sail  from  Woosung 
on  her  return  to  Hong  Kong,  was  not  seaworthy,  or  to  use 
the  words  of  the  counsel  in  his  request,  was  in  an  unfit  and 
insufficient  condition  for  the  voyage;  and  that  such  unfit- 
ness and  insufficiency  was  established:  First,  By  the  pre- 
sumption as  to  her  condition  when  she  arrived  at  Woo- 
sung, growing  out  of  the  storms  and  accidents  she  had 
previously  encountered,  and  by  the  actual  injuries  to  her 
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by  such  perils,  as  they  were  proved ;  aud  Secondly,  By 
the  briefness  of  the  time  and  insufflciency  of  the  hardships 
encountered  after  leaving  Woosung,  to  account  for  the 
destruction  of  the  vessel  in  the  manner  in  which  she 
perished.  The  jury  found  by  their  answer  to  the  first 
question  put  to  them  that  the  brig,  when  she  sailed  firom 
Woosung  to  Hong  Kong,  was  in  a  suitable  condition  to 
make  it  safe  for  her  to  undertake  the  voyage  in  ballast. 
Assuming  such  to  be  the  extent  of  seawortliiness  necessary 
on  a  time  policy,  it  is  clear,  that  unless  the  evidence  was 
either  not  such  as  to  confer  on  the  jury  the  right  of  pass- 
ing upon  such  question,  or  wholly  failed  to  support  such 
finding,  their  verdict  must  be  taken  as  conclusive. 

The  material  incidents  of  the  brig's  voyage  to  Woosung 
were  as  follows :  Prom  the  5th  to  the  20th  of  February 
she  had  heavy  weather,  during  that  time  carrying  away 
the  foretop-gallant-yard,  and  the  foretop-mast  staysail  and 
jib.  After  coming  to  anchor  on  the  21st  in  three  and  a 
half  fathoms  water  in  half  an  hour  she  went  ashore ;  a 
piece  of  the  false  keel  came  up  alongside,  and  she  was 
then  making  water  fast,  the  pumps  continually  going  and 
the  vessel  thimiping  hard ;  the  flood  tide  commenced 
making  and  in  two  hours  had  run  into  and  filled  the  ship 
which  had  stuck  fast  in  the  mud ;  the  main  hatches  burst 
ofi",  and  after  pumping  for  a  day  the  ship  refilled;  a 
steamer  broke  two  hawsers  in  the  attempt  to  tow  her  off 
and  left ;  finally  when  the  tide  rose  the  brig  floated,  and 
was  got  under  sail  on  the  26th.  She  grounded  once,  but 
then  made  no  water,  although  subsequently,  on  the  first  of 
March,  the  vessel  was  noticed  to  make  thirteen  inches 
of  water  in  twenty-four  hours ;  the  surveyors  state  that 
she  then  made  no  water  and  showed  no  signs  of  weakness 
either  in  her  butts  or  fastenings,  although  the  false  keel 
was  off  and  a  good  deal  of  copper.  The  only  damage, 
therefore,  attributed  to  these  perils  is  the  loss  of  spars 
and  sails,  to  wit:  foretop-gallant  yard,  foretop-mast  stay- 
sail and  jib,  of  the  false  keel  and  some  copper ;  the  false 
keel  being  no  part  of  the  hull,  but  only  added  to  prevent 
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the  ship  from  going  to  leeward  when  on  the  wind,  and  to 
protect  her  real  keel  and  copper  from  injury.  (Young's 
Naut.  Diet.,  176.)  Whatever  strain  the  hull  of  the  vessel 
might  have  undergone  from  the  winds  and  waves  she 
encountered,  it  was  not  visible,  and  all  the  other  facts 
which  occurred  could  not  by  any  reasoning  a  priori  estab- 
lish unseaworthiness  at  Woosung:  any  presumption, 
therefore,  as  to  her  weak  condition  at  that  place  is  not 
sustained  either  by  previous  occurrences  or  any  actual 
visible  injuries  to  her. 

The  incidents  of  the  voyage  from  Woosung  were  as 
follows:  On  the  next  day  after  the  brig's  departure  she 
encountered  strong  breezes,  and  four  hours  afterwards 
came  to  anchor  in  eight  and  a  half  fathoms  water;  during 
the  night  the  breezes  increased  to  gales;  the  vessel  was 
pumped  every  half  hour  until  midnight,  and  every  two 
hours  afterwards ;  the  next  day  a  fresh  breeze  sprang  up, 
the  ship  beginning  to  leak,  and  seven  hours  afterwards, 
the  leak  gaining,  sail  was  again  set;  the  leak  still  gai^g 
the  ballast  was  thrown  overboard  at  midnight;  the  wind 
blowing  furiously,  and  the  ship  being  one-third  full  of 
water;  the  press  of  canvas  made  her  leak  more,  when 
sail  was  shortened  and  the  vessel  made  for  the  place  where 
she  was  finally  lost ;  being  half  full  when  she  anchoi'ed, 
she  filled  in  seven  hours.  It  would  seem,  therefore,  that 
she  was  exposed  for  a  night  at  anchor  in  eight  and  a  half 
fathoms  water  to  gales,  during  which  she  sprung  aleak  so 
as  to  require  pumping  every  half  hour ;  that  the  next  day 
on  the  wind  increasing,  the  leak  increased ;  that  the  master 
attempted  to  carry  sail  to  get  her  away,  but  the  fury  of 
the  wind,  adding  to  the  press  of  the  canvas  increased  the 
rapidity  of  the  leak  and  she  finally  fell  a  victim  to  it. 
Under  this  statement  of  facts,  it  would  not  be  necessary  in 
order  to  sustain  the  verdict  for  the  Court  to  pronounce  ujwn 
the  seaworthiness  of  the  vessel,  it  being  clearly  not  impos- 
sible that  such  calamities  might  destroy  even  a  seaworthy 
vessel ;  for  it  is  only  upon  such  an  impossibility  that  the 
defendant's  counsel  would  be  justified  in  asking  the  Oourt 
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to  hold,  the  vessel  could  not  have  been  seaworthy  because 
she  was  destroyed  by  such  perils.  In  delivering  the  opinion 
of  the  court  in  Wright  v.  Orient  Mutual  Insurance  Company ^ 
^(decided  in  6  Bosw.,  269,)  I  had  occaaion  to  examine  the 
question  whether  a  speedy  loss  of  the  vessel  by  perils  not 
sufficient  to  account  for  her  destruction,  if  she  were  sear 
worthy,  was  a  question  of  fact  or  law,  and  I  then  under* 
took  to  analyze  the  decisions  in  the  three  cases  from  Dow*8 
Parliamentary  Gases,  cited  by  the  defendant's  counsel  on 
the  present  argument,  {Watson  v.  Clarkj  1  Dow's  Pari. 
C,  344 ;  Douglas  v.  ScougaU,  4  Id.,  269 ;  Parker  v.  Potts, 
3  Id.,  23,)  as  well  as  the  cases  in  our  own  reports,  which 
followed  them  ;  I  then  came  to  the  conclusion  that  prima 
facie  it  was  a  question  for  the  court  to  decide  whether 
enough  x)eril  had  been  proved  to  carry  the  case  to  the 
jury,  but  that  after  that  it  became  a  question  of  fact, 
whether  the  greatness  of  the  injury  and  the  smallness  of 
the  peril  combined,  established  unseaworthiness.  I  have 
hac^  no  reason  since  to  change  my  views  on  that  point. 
(See  McLanahan  v.  Union  Insurance  Co.y  1  Peters,  184; 
Patrick  v.  HdOetU  1  Johns.,  241 ;  S.  C,  3  Johns.  C,  76.) 
I  thiuk  upon  the  principle  then  established  the  evidence 
in  this  case  was  sufficient  to  go  to  the  jury,  and  that  their 
finding  upon  that  point  ought  not  to  be  disturbed.  {Shcr- 
wood  V.  Ruggles^  2  Sand.,  55.) 

But  even  upon  the  supposition  that  the  causes  testified 
to  were  inadequate  to  destroy  the  brig  if  she  had  been  in 
a  complete  condition  of  seaworthiness,  the  plaintiflFs  might 
still  be  entitled  to  recover.  It  has  been  held  in  the  highest 
Court  of  our  State  that  in  a  time  policy,  either  for  a  fixed 
period  or  an  entire  circuitous  voyage,  touching  at  ports,  or 
a  round  voyage  out  and  home,  there  is  no  warranty  of 
seaworthiness  at  any  port  but  that  of  departure,  and 
therefore,  a  failure  to  repair  at  an  intermediate  port,  does 
not  discharge  the  insurer  from  loss  not  arising  from  such 
failure.  {American  Ins.  Co.  v.  Ogden^  20  Wend.,  287,  affirm- 
ing Ogdcn  v.  American  Insurance  Co.j  15  Wend.,  532.) 
The  same  principle  is  adopted  in  Massachusetts,    {Capen 
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V.  Washin^fton  Ins.  Co.,  12  Gush.,  617,)  The  English  cases 
go  still  further ;  in  the  suit  of  SinaU  v.  Gibson,  brought  on 
a  time  policy,  it  was  held  in  the  Exchequer  Chamber  on 
error  to  the  Court  of  Queen's  Bench,  that  no  warranty  of 
seaworthiness  attached  even  at  the  commencement  of 
the  term,  (3  Eng.  Law  and  Eq.,  290,  299,)  and  that  princi- 
ple was  afBrmed  on  appeal  to  the  House  of  Lords,  {Cribson 
V.  Smaa,  24  Eng.  Law  and  Eq.,  16 ;  S.  C,  17  Jur.,  1131 ; 
4  H.  Lords  C,  353,)  two  eminent  Judges,  (Lords  St. 
Leonabd  and  Campbell,)  taking  occasion  to  distinguish 
between  time  and  voyage  policies.  A  similar  principle 
was  reiterated  afterwards  in  the  cases  of  Thompson  v. 
Hopper  and  Fawms  v.  Sarsfield,  (6  El.  &  BL,  172,  199 ; 
8.  C.,  34  Eng.  Law  and  Eq.,  266,  277,)  and  Jenkins  v. 
Seycock,  (8  Moore's  P.  C.  E.,  351.)  In  SmaU  v.  Gibson  it 
was  held  in  the  Exchequer  Chamber  that  "the  word  sea- 
ivorthy  did  not  necessarily  mean  a  state  completely  fit  for 
sea  navigation,  but  included  in  it  a  fitness  for  present  navi- 
gation, either  on  a  sea  or  river,  if  about  to  sail  or  sailing 
on  either,  and  a  condition  of  repair  and  equipment  for  the 
port"  in  which  she  might  be;  in  this  case  the  contem- 
plated voyage  was  on  the  river  Yang-tze-kiang,  and  she 
was  well  enough  equipped  and  repaired  to  induce  the 
crew  to  trust  their  lives  in  her.  But  the  policy  having 
once  began  to  run,  the  management,  condition  and  care 
of  the  vessel  subsequently  became  entirely  a  question  of 
good  faith  and  diligence  on  the  part  of  the  master.  As 
the  insureig  are  r^oi^  liable  for  any  negligence  of  his  not 
amounting  to  barratry  {Grim  v.  PIkbrix  Ins.  Co.,  13  J.  E., 
451);  so  the  exercise  of  reasonable  skill  and  ordinary 
caution,  diligently  and  in  good  faith  on  his  part,  leaves 
them  liable.  {American  Ins.  Co.  v.  Ogden,  20  Wend.,  294 ; 
Starbuek  v.  New  England  Ins.  Co.,  19  Pick.,  198,  and 
the  cases  before  cited  of  Thompson  v.  Hopper  and  Fawcus 
V.  Sarsfield.)  A  mere  error  of  judgment  on  his  part  does  not 
exonerate  them,  {Dixon  v.  8aMer,  5  Mee.  &  Wels.,  405; 
8.  C,  8  Id.,  898;  Bedman  v.  Wilson,  14  Id.,  476,)  nor  does 
even    the  fact  that  greater  precaution  in  the  equip- 
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ment  might  have  prevented  the  loss  (Redman  v.  Wilscn^ 
uhi  sup.)  These  principles  coincide  with  those  laid  down 
by  Lord  Campbell  in  Thompson  v.  Hopper ^  (38  Eng.  Law 
and  Eq.,  39,)  by  Senator  Vehplanck  in  the  case  before 
cited  of  American  Ins.  Co.  v.  OgdeHf  {ubi  sup.)  and  by  Chief 
Justice  Shaw  in  Capen  v.  WashingUyn  Ins.  Co.y  {ubi  sup.) 
lifone  of  the  requests  to  charge  in  this  case  embrace  any 
question  of  good  faith,  diligence,  skill  or  caution  to  be  left 
to  the  jury;  all  of  them,  besides  assuming  the  previous 
damage,  to  have  been  the  cause  of  the  loss,  require  the 
Court  to  pass  upon  the  master's  duty,  and  insist  that  if  the 
neglect  to  repair  was  the  cause  of  the  loss,  the  defendants 
are  not  liable.  Such  a  principle  is  adverse  to  the  doctrines 
laid  down  not  only  in  Redman  v.  Wilson^  {uhi  sup.)  but  also 
in  Waters  v.  Merchants^  Louisiana  Insurance  Company^ 
(11  Pet.,  218;)  Mathews  v.  Howard  Insurance  Company 
(1  Kern.,  20 ;)  Copeland  v.  New  England  Marine  Insurance 
Company,  (2  Mete,  435,)  and  WiWraham  v.  Wartnuby,  (2 
Arn.  on  Ins.,  774.)  The  place  where  the  vessel  lay  when 
she  started  on  her  return  voyage,  was  not  a  port  in  her 
previous  voyage ;  it  was  one  of  distress ;  the  conduct  of 
the  master  then  is  to  be  judged  of  as  if  his  vessel  were  on 
high  seas ;  if  he  discharged  his  duty  with  fidelity,  diligence 
and  moderate  caution  and  skill,  the  whole  of  the  conse- 
quences of  his  conduct,  even  if  in  bad  judgment,  are  not 
to  be  visited  upon  the  assured,  who  never  became  guaran- 
tors for  his  consummate  skill  and  judgment  or  final 
success.  ... 

It  is  not  necessary  in  this  case  to  dispose  singly  of  all 
the  criticisms  upon  the  conduct  of  the  master  made  by  the 
defendants'  counsel ;  they  did  not  place  themselves  in  a 
position  to  have  such  criticisms  passed  upon  by  the  jury, 
by  calling  upon  them  to  decide  even  whether  the  master 
did  the  best  under  all  the  circumstances,  much  less  whether 
what  he  did  was  characterized  by  bad  faith  or  negligence. 
No  evidence  was  furnished  to  show  that  a  more  thorough 
examination  of  the  vessel  would  have  done  more  or  even 
could  have  been  had  than  that  which  was  made  at  Woo- 
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BTmgj  or  to  throw  doubt  upon  the  fact  stated  by  the  sur- 
veyors, that  there  was  no  visible  material  injury  to  the 
vessel.  The  jury  found  by  their  answer  to  the  second 
question  submitted  to  them  that  the  examination  was 
careful ;  and  the  law  does  not  require  the  utmost  care  of 
which  the  case  was  susceptible,  it  is  contented  with  that 
degree  which  is  inconsistent  with  bad  faith.  The  second 
and  fifth  requests  to  charge,  as  to  the  total  loss,  required 
the  Oourt  to  pass  upon  the  cause  of  it.  The  third  and 
fourth  besides  assuming  what  was  in  controversy,  to  wit: 
Whether  the  damage  on  the  previous  voyage  was  the 
cause  of  the  loss,  and  that  repairs  could  have  been  made 
at  Woosung,  can  only  be  sustained  upon  the  theory  of  a 
warranty  of  seaworthiness,  in  which  situation  the  fifth  is 
also  placed.  So  far  as  any  of  them  assumed  it  to  have 
been  the  duty  of  the  master,  at  all  events,  to  restore  the 
ship  completely  to  her  former  condition,  and  make  the 
repairs  at  Woosung  necessary  to  enable  her  to  carry  cargo 
and  so  far  as  the  seventh  made  the  omission  to  repair,  if 
the  cause  of  the  subsequent  injury  fatal  to  the  plaintiff"s 
claim  without  regard  to  the  good  faith  or  diligence  of  the 
master,  they  were  unwarranted  bylaw;  the  refusal, there- 
fore, to  give  the  instructions  asked  for  was  proper.  This 
finishes  the  consideration  of  the  most  important  branch  of 
this  case,  as  the  finding  of  the  jury  upon  the  first  question 
determines  the  plaintiff's  right  to  recover,  and  the  question 
raised  on  the  suflSciency  of  the  preliminary  proofs  is 
governed  by  the  same  principles. 

On  the  trial  the  defendants  objected  to  the  recovery  of 
any  particular  average  because  the  items  of  such  average, 
attributable  to  the  perils  insured  against,  and  with  which 
they  would  have  otherwise  been  chargeable,  did  not  amount 
to  one-twentieth  of  the  value  of  the  subject  insured ;  they 
also  objected  to  the  recovery  of  certain  items  included  in 
the  general  average,  and  claimed  that  the  freight  wa« 
chargeable  with  a  portion  of  those  which  were  chargeable. 

There  was  no  evidence  in  the  case  that  any  adjustment 
of  either  particular  or  general  average  ever  took  place.  A 
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Statement  was  introduced  on  the  trial,  and  appears  in  the 
case,  in  regard  to  the  items  contained,  in  which  certain 
admissions  were  made  by  stipulation  between  the  parties. 
No  other  weight  is  to  be  given  to  such  statement,  or  any- 
thing contained  in  it,  than  such  admissions  warrant.  Such 
admissions  were  substantially  as  follows :  1st.  That  the 
master  of  the  vessel  necessarily  incurred  the  expenses  set 
forth  in  such  statement,  in  order  to  get  the  brig  afloat,  in 
making  repairs  at  Woosung,  procuring  supplies  and  pay- 
ing the  crew.  2d.  That  the  items  in  such  statement  for 
cargo  lost  overboard  and  destroyed,  during  its  discharge, 
were  so  lost  and  destroyed  unavoidably.  3d.  That  the 
term  ^* fittings,"  used  therein,  meant  furniture,  bedding, 
chairs  and  the  like,  and  not  work  or  repairs  upon  the 
vessel.  4th.  That  the  fceight  of  the  brig  for  the  voyage 
was  paid  in  advance.  5th.  That  the  master  obtained 
money  from  a  firm  at  Shanghae  to  defray  such  proportion 
of  such  expenses  as  was  properly  chargeable  to  such  brig; 
and  the  plaintiff  has  since  repaid  the  same,  with  just  comr 
missions  and  charges  added  thereto,  amounting  to  a  cer- 
tain per  centage.  But  such  admissions  were  accompanied 
with  the  reservation  of  the  question  of  the  propriety  of 
making  such  items  part  of  either  general  or  particular 
average,  and  also  subject  to  the  question  of  the  obligation 
of  the  freight  to  contribute  to  the  items  of  general  average, 
properly  chargeable  as  such. 

On  the  trial  the  plaintifife  claimed  as  items  of  particular 
average,  the  whole  of  the  surveyor's  fees  on  the  hull ;  two- 
thirds  of  new  ensigns  and  charts,  and  fittings  for  the  fore- 
castle of  the  brig ;  the  whole  of  the  temporary  repairs  to 
enable  the  vessel  to  return  to  Hong  Kong ;  pilotage  to  sea, 
at  Woosung ;  wages,  board  and  medical  attendance  on  the 
crew ;  stores  to  replace  those  destroyed  and  to  enable  the 
vessel  to  proceed  to  Hong  Kong ;  expense  of  noting  the 
second  protest,  and  commissions  on  disbursements.  On 
the  argument,  the  plaintiff's  counsel  increased  his  claim 
over  and  above  the  cost  of  repairs,  stores  and  ascertain- 
ment of  damage,  from  two-thirds  to  the  whole  of  the  cost 
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of  the  new  ensigns,  charts  and  fittings,  while  he  aban-* 
doned  any  claim  for  money  paid  for  pilotage,  board  and 
medical  attendance ;  the  result  of  which  was,  that,  unless 
he  was  entitled  to  the  whole  of  such  cost  of  such  equip- 
ment, his  damage  would  not  have  amounted  to  five  per 
cent.  The  statement  in  which  but  two-thirds  were  claimed 
was  part  of  his  preliminary  proof  of  loss  furnished  to  the 
defendants.  I  have  been  unable  to  find  any  warrant  for 
exempting  the  supply  for  the  use  of  the  vessel  of  new 
articles,  instead  of  old,  from  the  rule  of  deducting  one- 
third,  when  the  question  is  as  to  the  cost  of  repairs.  I, 
therefore,  think  that  the  items  claimed  on  the  hearing  did 
not  make  out  a  sufficient  particular  average  upon  which 
to  recover. 

The  plaintiff  will  not  be  in  any  better  condition  by 
claiming  the  items  of  particular  average  insisted  upon  at 
the  trial ;  the  expense  of  the  wages  and  board  of  the  crew, 
and  provisions,  unless  incurred  to  complete  an  unfinished 
voyage,  and  thereby  earn  fi^eigm),  is  not  a  subject  of  such 
average.  The  statement  before  referred  to,  which  forms 
part  of  the  preliminary  proof,  makes  such  expenditures  a 
subject  of  general  average,  and  they  were  included  in  the 
claim  therefor.  It  does  not  appear  by  it,  however,  whether 
any  part  of  such  wages  was  paid  for  extra  labor  by  the  crew 
on  the  vessel  when  aground,  which  might  possibly  render 
them  a  subject  of  particular  average ;  if  paid  for  the  deten- 
tion at  Woosung,  they  were  haudly  even  part  of  the  gene- 
ral average,  according  to  the  principle  of  I>unham  v.  The 
Commercial  Insurance  Company^  (11  J.  E.,  315,)  which  has 
been  since  extensively  approved  and  followed.  In  that 
case,  where  a  vessel  previously  injured  by  storms  had 
arrived  at  its  port  of  destination,  and  there  delivered  its 
cargo,  the  expenses  to  be  recovered  were  limited  to  those 
incurred  before  arriving  at  such  port,  necessary  for  the 
prosecution  of  the  voyage  and  preservation  of  the  cargo 
and  freight,  as  well  as  vessel ;  and  the  wages  of  the  master 
and  crew,  and  the  cost  of  provisions  at  such  port  of  desti- 
nation, during  the  detention  of  the  vessel  there  for  repairs. 
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were  held  not  chargeable  upon  the  underwriters  as  sub^ 
jects  of  general  average.  This  principle  may  also  be 
found  laid  down  by  Mr.  Phillips,  (Vol.  2,  §  1429,)  and  has 
been  adopted  in  Oonnecticut,  {Sagev.Middletatrnlns.  Co,^ 
1  Oonn.  B.,  239,)  and  Ohio,  (Perry  v.  Ohio  Ins.  Co.^  5  Ham., 
306 ;  Qazzam  v.  Cincinnati  Ins.  Co.y  6  Id.,  73.)  In  the 
latter  it  is  extended  to  extra  labor  in  the  navigation  of  a 
disabled  vessel.  {Webh  v.  Protection  Ins.  Co.,  6  Ham.,  456.) 
The  contrary  to  which  is  held  in  Massachusetts.  (HaU  v. 
Ocean  Ins.  Co.,  21  Pick.,  472.) 

In  this  case  each  passage  was  made,  by  the  policy,  a 
subject  of  separate  average.  Woosung  was  undoubtedly 
the  termination  of  one  passage,  as  the  cargo  was  delivered 
there,  and  the  vessel  never  went  any  further  on  her  origi- 
nally contemplated  voyage.  The  expenditures  in  ques- 
tion, therefore,  must,  beyond  the  repairs  of  the  damage 
done,  have  been  incurred  to  fit  the  vessel  for  her  return 
voyage,  and  could  not  have  been  for  the  outward  voy- 
age from  Hong  Kong.  The  claim,  therefore,  for  wages, 
board  and  provisions  was  not  much  pressed  on  the  hear- 
ing, probably  for  these  or  other  good  reasons.  Upon 
the  claim  for  partial  loss,  therefore,  the  defendants  are 
entitled  to  judgment,  and  the  verdict  should  be  reduced 
by  that  amount. 

The  sums  awarded  to  a  pilot  for  extra  services  in 
attempting  to  get  the  brig  afloat,  when  grounded,  and 
those  paid  for  labor  and  the  use  of  vessels  employed  for 
the  same  purpose,  form  proper  subjects  of  general  average, 
because  necessary  to  enable  the  vessel  to  pursue  her  voy- 
age, and  should  be  allowed.  Articles  unavoidably  lost 
overboard  and  destroyed  in  discharging  the  cargo,  this 
being  the  necessary  consequence  of  an  act  done  to  benefit 
all  parties,  are  also  subjects  of  general  average. 

The  freight  on  the  brig  was  paid  in  advance,  and, 
although  in  the  absence  of  evidence  of  a  right  to  retain  it 
being  part  of  the  original  contract,  it  may  be  payable 
back,  {Phelps  v.  Williamson,  5  Sandf.  S.  0.  E.,  578,)  there 
is  no  evidence  in  this  case  whether  the  fireight  was  earned 
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or  not,  or  whether  the  cargo  was  delivered  and  accepted 
at  Woosung  or  not.  It  is  impossible,  therefore,  to  tell 
whether  the  corpus  ever  had  an  existence  in  the  shape  of 
freight  actually  earned  and  payable,  to  whose  safety  and 
acqnisition  the  expenses  on  the  voyage,  constituting  part 
of  the  general  average,  contributed.  It  must,  therefore,  be 
excluded  as  a  contributory  interest,  and  the  general  ave* 
rage  be  wholly  paid  by  the  vessel  and  cargo. 

The  verdict,  therefore,  should  be  reduced  by  the  amount 
of  the  partial  loss,  and  judgment  rendered  for  the  plaintiff 
for  the  reduced  amount,  with  his  costs,  at  special  term ; 
neither  party  to  be  allowed  costs  on  the  motion  for  a  new 
trial  or  on  the  appeal. 

By  the  Court — Hoffman,  J,  In  determining  what 
principles  of  law  govern  the  present  case,  it  is  of  import- 
ance to  notice,  that  by  the  now  settled  law  of  England, 
there  is  no  implied  condition  or  warranty  of  seaworthi- 
ness in  a  time  policy. 

The  head  note  of  the  case  of  Oibson  v.  Smutty  in  the 
House  of  Lords,  (24  Eng.  L.  and  Eq.  E.,  16;  3  House  of 
Lords  Gases,  352),  is  this: 

"  Time  policy  in  the  usual  form,  on  the  good  ship  Susan, 
lost  or  not  lost,  in  port  and  at  sea,  in  all  trades  whatsoever 
and  wheresoever,  during  the  space  of  twelve  calendar 
months,  commencing  on  the  25th  of  September,  1843,  and 
ending  on  the  24th  of  September,  1844.  To  an  action  on 
the  policy  the  underwriter  pleaded,  that  the  ship  was 
not,  at  the  time  of  the  commencement  of  the  risk  in  the 
policy  mentioned,  nor  at  the  making  of  the  said  insurance, 
nor  on  the  25th  of  September,  1843,  seaworthy." 

JSeldj  that  the  plea  was  bad  in  law. 

"  In  a  voyage  policy,  the  law  implies  a  condition  of  sea- 
worthiness, but  no  such  condition  is  implied  in  regard  to 
time  i)olicies." 

Senible.  "  If,  however,  a  ship  be  about  to  sail  on  a  par- 
ticular voyage,  and  a  time  policy  be  effected  instead  of  a 
voyage  policy,  I  think,  as  at  present  advised,  that  the  con* 
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dition  of  seaworthiness  at  the  commencement  of  the  voy- 
age, would  be  implied."  {Per  Lord  St.  Leokabds.) 

Sed  contra.  "As  at  present  advised,  I  should  decide 
against  the  implied  condition  in  all  cases  of  time  policies, 
and  should  be  glad  if  it  were  understood,  that  in  all  voy- 
age policies,  there  is,  and  in  no  time  policies  framed  in 
the  usual  terms,  is  there,  a  condition  of  seaworthiness 
implied."  {Per  Lord  Campbell.) 

This  decision  was  in  1853. 

In  1856  two  cases  came  before  the  Court  of  Queen's 
Bench,  Thompson  v.  Hopper  and  Fawcus  v.  Sar^eld,  (34 
Eng.  L.  and  Eq.  E.,  266;  and  Id.,  277,)  involving  the 
questions  refen^d  to  by  the  learned  lords. 

The  result  of  these  cases  is,  that  Lord  Campbell's  doc- 
trine is  sustained  in  its  utmost  extent ;  that  there  is  no 
difference  because  the  ship  is  an  outward  bound  vessel, 
lying  in  a  British  port,  and  where  her  owners  reside,  and 
was  sent  to  sea  in  an  unseaworthy  condition  from  that 
port ;  that  the  rule  of  there  being  no  implied  warranty  of 
seaworthiness  in  a  time  policy,  applies  equally,  whether 
the  ship,  at  the  commencement  of  the  risk,  be  at  sea  on 
her  voyage,  or  be,  at  the  date  of  the  policy,  in  a  port  about 
to  sail  on  a  voyage,  where  there  are  means  of  making  her 
seaworthy. 

In  the  case  of  Jenkins  v.  Heycock,  before  the  Privy 
Council,  (8  Moore's  Privy  Council  B.,  351,)  the  Judges 
intimated  a  strong  opinion  in  favor  of  the  rule  of  Lord 
Campbell,  in  its  broadest  comprehension. 

This  rule  has  been  adopted  to  a  considerable  extent  by 
the  supreme  court  of  Massachusetts  in  the  case  of  Capen 
V.  The  Washington  Insurance  Company,  November  24, 1853, 
stated  by  Mr.  Phillips,  (vol.  1,  p.  409,  ed.  of  1854,  reported 
12  Cushing,  517.) 

The  policy  was  upon  a  vessel  then  at  sea,  for  one  year. 
She  arrived  at  Boston,  her  home  port,  then  made  a  pas- 
sage to  Norfolk,  and  took  a  cargo  for  Sicily.  Being  found 
after  sailing,  unfit  to  proceed  by  reason  of  the  weakness 
and  defe<;tiveness  of  her  timber,  she  put  back  to  Savan- 
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nah,  where  it  was  found  that  she  required  extensive  repairs, 
to  procure  which  she  sailed  with  a  light  cargo  for  New 
York,  where  the  repairs  would  cost  less  than  at  Savannah ; 
and  on  that  passage  was  burnt. 

The  examination  at  Savannah  showed  that  the  condition 
of  her  timbers  was  such,  that  she  would  hi^ve  required, 
within  the  year,  great  repairs  to  fit  her  for  carrying  the 
usual  cargoes,  on  the  usual  voyages  of  vessels  of  her  class. 

Chief  Justice  Shaw  stated  the  opinion  of  the  court  to 
be,  "  that  there  was  no  warranty  of  seaworthiness  in  the 
strictest  sense  of  the  term,  but  that  the  only  implied  con- 
dition is,  that  the  vessel  is  in  existence  as  a  vessel,  at  the 
commencement  of  the  risk,  capable  of  being  made  useful 
for  navigation,  and  in  a  safe  condition,  whether  at  sea  or 
in  port ;  and  is  seaworthy  when  she  first  sails ;  or,  if  she  is 
at  sea,  that  she  had  sailed  in  a  seaworthy  condition,  and  is 
safe." 

In  the  leading  case  in  our  own  courts,  {The  American 
Insurance  Company  v.  Ogden,  15  Wend.,  535;  20  Id., 
287,)  it  is  assumed  that  there  is  an  implied  warranty  of 
seaworthiness  in  a  time  policy,  and  it  is  expressly  decided 
that  this  implied  warranty  is  complied  with,  if  the  vessel 
be  in  a  seaworthy  condition  at  the  commencement  of  the 
risk ;  that  it  is  not  requisite  she  should  be  seaworthy  at  the 
beginning  of  each  successive  voyage  or  passage  during 
the  continuance  of  the  risk,  and  that  if  the  vessel,  subse- 
quently to  the  attaching  of  the  risk,  sustain  damage,  and 
is  not  properly  refitted  at  an  intermediate  port,  the  insurer 
is  liable  for  a  future  loss,  unless  the  same  is  the  result  of 
that  omission  to  refit  and  that  has  arisen  from  bad  faith 
or  want  of  ordinary  care  and  prudence." 

In  Va/n  Valkenburgh  v.  TheAstor  Mutual  Insurance  Comr 
pany^  (1  Bosw.,  61,)  heard  before  the  present  Chief  Justice, 
BoswoBTH,  and  Mr.  Justice  Hoffman,  there  was  a  voyage 
policy  upon  goods.  The  risk  was  "  at  and  from  Kew  York, 
by  steamer  or  steamers,  to  Chagres ;  at  and  theuce  by  the 
usual  conveyances  across  the  isthmus ;  at  and  thence  by 
steamer  or  steamers  to  San  Francisco."    Mr.  Justice  Bos- 
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WOETH  held  that  there  was  an  implied  warranty  of  sea- 
worthiness of  the  vessel  at  New  York  for  Ghagres ;  that 
there  was  equally  an  implied  warranty  of  any  steamer 
used  on  the  Pacific  side  of  the  isthmus  to  San  Francisco ; 
and  he  thought  that  it  should  be  equally  applicable  to  any 
vehicle  of  CQuveyanoe  across  the  isthmus.  Justice  Hoff- 
MA2sr  doubted  whether  there  was  any  implied  warranty  of 
seaworthmess  in  the  boats  employed  for  the  transfer  across 
the  isthmus.  Both  judges  concurred  upon  another  point, 
which  decided  the  cause. 

It  is  obvious  that  here  were  voyages  designated  in  the 
policy  itself  as  distinct  and  separable.  Mr.  Justice  Bos- 
wobth's  doctrine  may  be  unimpeachable,  and  not  in  the 
least  affect  the  present  case  adversely  to  the  plaintiff. 

It  may  be  suggested  that  there  is,  perhaps,  nothing  in 
The  American  Insurance  dympaivy  v.  Ogden^  which  would 
prevent  our  highest  tribunal  going  to  the  fiill  extent  of 
the  English  law  upon  the  subject  of  an  implied  warranty 
of  seaworthiness  in  a  time  policy. 

But  assuming  the  law  of  our  State  to  be  as  it  is  sup- 
posed to  be  in  that  case,  and  in  the  case  in  Massachusetts, 
the  facts  in  the  present  instance  exclude  the  idea  of  such 
a  warranty  at  the  time  of  the  vessel's  departure  fipom  Woo- 
sung.  The  risk  attached  on  the  22d  March,  1854.  Where 
the  vessel  then  was,  or  what  was  her  then  condition,  does 
not  appear ;  but  on  the  5th  of  February  the  risk  remained 
attached,  on  and  for  a  voyage  Irom  Hong  Kong  to  Shang- 
hae,  and  back  to  Hong  Kong.  This  was  the  passage  then 
undertaken,  a  passage  separate  within  the  sense  of  the 
policy  fix)m  any  previous  passage,  or  any  future  one,  had 
she  performed  it  and  undertaken  another  within  the  period 
of  the  running  of  the  policy. 

I  cannot  doubt  that  the  assured  are  entitled  to  the 
assumption  that  the  vi^ssel  was  seaworthy  at  the  com- 
mencement of  the  risk  undertaken,  viz.,  the  22d  of  March, 
1854,  and  at  the  date  of  this  distinct  passage  or  adventure, 
viz.,  the  4th  of  February,  1855.  The  general  and  strong 
remarks  of  Mr.  Justice  Dueb,  in  Moses  v.  The  Sun  Mutual 


NEW  YOEK— FEBRUAET,  1861.  66 

Hathaway  v.  The  Sun  Mutual  Insurance  Company. 

Irwaranoe  Compawif^  (1  Duer,  159, 175,)  must  be  understood 
as  applicable  to  voyage  policies,  or  must  be  received  with 
qualifications  which  will  prevent  their  governing  the  pre- 
sent case. 

To  my  mind  it  is,  therefore,  clear,  that  when  this  par- 
ticular voyage  or  passage  began,  either  the  implied  war- 
ranty of  seaworthiness  had  been  fulfilled  and  exhausted 
by  previous  employment  of  the  vessel  from  the  time  the 
policy  took  eflFect,  or  must  be  a^umed  to  have  been  com- 
plied with  and  discharged  when  she  sailed  on  the  4th  of 
February.  When,  then,  the  voyage  was  interrupted  by 
the  accidents  which  drove  her  into  Woosung,  when  she 
began  to  retrace  her  way  to  Hong  Kong,  and  firoip  that 
time  until  her  destruction,  there  wai  no  period  at  which 
an  implied  warranty  of  seaworthiness  had  existence. 

The  ground  of  defense,  taken  in  the  answer,  of  unsea- 
worthiness when  the  vessel  left  Woosung,  as  far  as  it 
depends  upon  implication  of  a  warranty,  therefore,  fails. 
The  exemption  of  the  defendants  can  only  rest  \\\)ou  the 
other  ground  taken  in  the^  answer,  viz.,  the  negligence  or 
fault  of  the  plaintiff  or  his  agents.  Uni^aworthiness  in 
this  aspect  of  the  case  is  an  element,  and  one  of  no  little 
moment,  in  testing  the  question,  although  it  is  not  a 
condition. 

Few  cases  are  of  more  value  in  determining  the  true 
nature  of  such  a  defense,  and  what  must  be  established  to 
sapxH>rt  it,  than  that  of  Thompson  v.  Hopper.  In  that  case, 
the  third  plea  was,  that  the  plaintiffs,  after  the  making 
of  tihe  said  policy,  knoi^ngly,  willfully,  wrongfully,  and 
ynprojierly,  sent  the  said  ship  so  loaded  out  to  sea,  in  an 
nnseaworthy  state,  and  when  she  was  not  fitted  for  the 
voyage,  and  when  she  was  not  in  a  fit  and  proper  condi- 
tion safely  to  go  to  sea,  and  at  a  time  when  it  was  danger- 
ous for  the  said  ship  to  go  to  sea  in  the  state  and  condition 
in  which  she  then  was ;  that  they  permitted  her  to  remain 
on  the  high  seas,  near  the  sea-shore,  for  a  great  length  of 
time,  in  such  state  and  condition,  and  without  a  master, 
and  without  a  proper  crew  to  manage  and  navigate  on  her 
Bosw.— Vol.  Vm.   .    9 
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said  voyage ;  during  which  time  the  said  ship,  hy  reason 
of  the  premises,  became  and  was  wrecked  and  wholly 
lost. 

This  plea  was  held  good  on  demurrer,  in  an  action  on  a 
time  policy  on  the  ship.  Lord  Campbell  said:  "Here  we 
have  personal  misconduct  charged  upon  the  plaintifb, 
which  misconduct  produced  the  loss.  It  is  a  maxim  of  our 
insurance  law,  and  of  the  insurance  law  of  all  commercial 
nations,  that  the  assured  cannot  seek  indemnity  for  a  loss 
produced  by  their  own  wrongful  act.  According  to  the 
statements  in  this  plea,  the  plaintiffs  efficiently  caused  the 
loss  by  their  own  wrongful  act ;  and  if  so,  I  think  there 
was  no  necessity  expressly  to  characterize  that  act  as  being 
either  felonious  or  fraudulent." 

The  issue  which  was  taken  on  this  plea  came  on  after- 
wards to  be  tried,  a  verdict  was  rendered  for  the  plain-  ^ 
tiff,  and  a  motion  made  for  a  new  trial.  {Thompson  v. 
Hopper,  38  Eng.  L.  and  Eq.  E.,  39.)  Lord  Campbell,  in  de- 
livering the  opinion  of  the  court,  enters  into  the  question 
of  what  neglect  constitutes  an  efficient  cause  of  the  loss, 
at  great  length  and  with  great  care.  "The  question  seems 
to  be,  not  whether  the  wrongful  act  or  neglect  of  the 
assured  was  the  proximate  cause,  causa  causans,  of  the  loss, 
but  whether  it  was  a  cause  without  which  the  loss  would 
not  have  happened — whether  the  loss  was  fortuitous,  or 
whether  it  was  incurred,  or  occasioned  by,  or  proceeded 
from,  the  wrongful  act  or  neglect  of  the  assured.  The 
jury  are  clearly  to  see  that  without  this  act  or  neglect,  the 
loss  would  not  have  happened:  or  they  cannot  say  the 
assured  induced  or  occasioned  tne  loss,  and  the  under-^ 
writer  will  be  held  liable,  the  proximate  cause  being  a 
peril  for  which,  by  the  policy,  he  is  liable." 

This  corresponds  substantially  with  the  propositions  of 
Senator  Vbrplanck,  in  Tlie  American  Insurance  Company 
V.  Ogden,  {ut  svpra.)  After  stating  that  the  condition  of 
seaworthiness  is  strictissiini  jnris,  and  goes  to  the  founda- 
tion of  the  contract ;  but  that,  when  it  has  once  attached, 
it  is  of  no  further  obligation,  he  says  i  *'  Any  defect  of  sea- 
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worthiness  arising  afterwards  from  bad  faith,  or  want  of 
ordinary  prndence  or  diligence  in  the  owner  or  his  agents, 
discharges  the  underwriter  from  liability  for  any  loss 
occasioned  by,  or  the  consequence  of  such  want  of  faith, 
prudence,  or  diligence,  but  from  no  others." 

The  elaborate  and  careful  opinion  of  Chief  Justice  Shaw, 
in  the  case  of  Capen  v.  The  Washington  Insurance  Com- 
j?any,  before  cited,  states  rules  less  rigid  and  more  favor- 
able to  business  than  those  of  Lord  Campbell  ;  but  such 
as  I  think  would  equally  free  the  assured  in  this  instance 
from  such  a  neglect  as  will  discharge  the  underwriters. 

The  jury  have  found  that  the  brig  was  in  a  suitable 
condition  to  undertake  the  voyage  from  Woosung  to  Hong 
Kong  in  ballast ;  it  was  safe  for  her  to  do  so;  and  that  the 
master,  after  a  careful  examination  in  good  faith,  did 
judge  it  safe,  and  for  the  interest  of  all  concerned  to  do 
so.  If  these  conclusions  are  not  against  admitted  evidence, 
and  if  no  evidence,  which  bears  upon  them,  has  been  im- 
properly admitted,  then,  with  the  general  verdict,  a  case 
is  made  out  fully  within  the  principles  of  law  I  have  stated. 

The  question  is,  was  there  bad  faith,  or  gross  neglect,  . 
or  want  of  ordinary  p£odBM»?    The  answer  of  the  juTjm^9m\^%K 
exempts  the  master  from  either,  and  justifies  him  in  resort-' 
ing  to  a  port  where  repairs  could  be  obtained  to  fit  his 
vessel  for  resuming  her  employment  in  carrying  cargoes. 

And  I  think  it  quite  clear,  that  these  findings  are  not 
against  the  evidence  permitted  to  go  to  the  jury.  The 
learned  counsel  of  the  defendant  has,  in  his  third  point, 
stated  various  grounds  for  the  position  that  they  are  con- 
trary to  evidence.    One  of  them  should  be  noticed. 

There  was  no  affirmative  evidence  that  the  master  exam- 
ined the  brig  at  all.  But  the  question  to  the  jury  does 
not  necessarily  import  a  personal  examination  by  the 
master.  It.  adopts  the  language  of  the  survey,  and  may 
be  read  the  careful  examination  of  the  surveyors.  That 
the  survey  was  known  to  the  master,  is  to  be  assumed.  It 
was  made  at  his  request.  That  he  judged  it  safe  to  pro- 
ceed, is  to  be  drawn  from  the  reliance  he  was  authorized 


68  OASES  IN  THE  SXJPEEIOE  OOUET. 

Hathaway  ▼.  The  Sun  Mutual  Insurance  Company. 

to  place  upon  the  survey,  and  from  the  fact  of  his  pro- 
ceeding. 

The  next,  and  a  very  important  qaestion  upon  the 
general  rules  of  evidence  on  this  subject  is,  whether  the 
learned  judge  has  committed  any  errors  at  the  trial  in 
the  admission  of  testimony.  This  inquiry  deserves  much 
attention  in  cases  of  a  maritime  character,  which  admit, 
in  my  judgment,  of  some  material  distinctions  as  to  rules 
of  evidence. 

The  survey  was  an  important  piece  of  testimony  pro- 
duced in  the  cause.    In  that  it  was  stated  as  follows : 

"We  do  consider  that  the  brig  has  not  received  any 
material  damage."  "There  is  nothing  to  prevent  the 
vessel  from  proceeding  to  Hong  Kong  in  ballajst,  which  is, 
without  doubt,  the  best  course  to  pursue  for  all  parties 
concerned."  "  But  no  further  repairs  are  required  here,  as 
we  consider  the  brig  quite  safe  to  proceed  to  Hong  Kong." 

To  each  of  these  statements  an  objection  was  taken, 
that  they  ought  not  to  be  read  to  the  jury.  They  were  all 
admitted,  and  an  exception  to  the  ruling  in  each  case  was 
taken. 

These  statements  are  made  by  King,  the  surveyor  to 
Lloyds,  and  by  Anderson,  master  of  the  ship  Mastiff. 

By  the  stipulation  of  the  parties,  the  statements  in  this 
survey  are  to  have  the  same  effect  as  evidence,  as  if  regu- 
larly deposed  to  under  a  commission,  and  be  subject  to 
the  like  objections  as  if  so  deposed. 

It  is  therefore  the  most  favorable  view  for  the  excepting 
party,  to  suppose  these  points  made  the  subjects  of  ques- 
tions at  a  trial,  objected  to,  and  admitted  under  exceptions. 

It  is  true,  as  observed  in  Dorr  v.  Tlie  Pacific  Instiraiice 
Company f  (7  Wheat.,  581,)  that,  in  the  abstract,  "  a  certifi- 
cate of  survey  is  not  legal  evidence,  because  the  examina- 
tion of  surveyors  themselves  would  be  better."  We  have 
here  that  examination.  But  the  proposition  itself  is  by 
no  means  clear. 

A  "  survey,"  says  Mr.  Justice  Stoby,  in  the  case  cited 
by  Mr.  Beed,  "is  a  common  public  document,  looked  to  by 
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both  underwriters  and  owners,  as  affording  the  means  of 
ascertaining  upon  the  very  spot,  at  the  very  time,  the 
state  and  condition  of  the  ship  and  other  property  at 
hazard."  (3  Sum.,  42.) 

In  Fontaine  v.  The  Phomix  Insurance  Company^  (11 
John.,  293,)  Chief  Justice  Kjjnt  charged  a  jury  that  the 
surveyor  had  certified  the  vessel  ought  to  be  sold ;  that 
such  certificate  was  not  conclusive ;  but  if  made  bona  fide^ 
it  was  strong  evidence.  Presuming  it  to  be  an  honest  sur- 
vey, it  stated  that  the  vessel  could  not  be  got  off  and 
repaired  for  half  her  value ;  and  if  that  was  so,  the  loss 
was  total.  Mr.  Emmet,  on  a  motion  f<)r  a  new  trial,  urged 
that  the  survey  was  very  loose  and  unsatisfactory.  There 
are  no  facts  from  which  there  could  be  formed  a  correct 
opinion.  The  surveyors  give  merely  their  own  broad 
opinion,  without  stating  facts.  All  that  the  court  say  is, 
that  upon  the  other  points  it  was  inclined  to  think  the 
cause  was  with  the  plaintiffs.  There  was  one,  however, 
that  was  decisive  against  them,  and  on  that  the  determi- 
nation proceeded. 

In  the  case  of  the  Henry,  (1  Blatch.  &  How.,  465,)  Judge 
Betts  examines  the  office  and  nature  of  a  survey.  The 
wise  precaution  of  the  maritime  law  has  pointed  to  one 
item  of  proof,  which,  if  not  necessary,  will  nevertheless  be 
demanded,  unless  its  absence  be  satisfactorily  accounted 
for.  That  is,  a  precedent  examination  of  the  vessel  by 
competent  surveyors,  and  their  report  stating  her  condi- 
tion, and  advising  a  sale.  A  survey  by  competent  sur- 
veyors, containing  a  clear  statement  of  the  injiu-y,  and  a 
strong  recommendation  to  sell,  will  be  an  important 
element  in  the  proofs  in  determining  the  character  of  the 
emergency,  and  especially  the  good  faith  of  the  master. 
It  is  not  intended  to  be  laid  down  ai^  a  fixed  rule,  that  the 
surveyors  must  be  sworn  before  they  proceed  to  act.  Still 
it  adds  greater  weight  and  credibility  to  their  decision,  if 
their  examinations  are  under  the  solemnity  of  an  oath.  See 
also  Idle  v.  The  Moyal  Exchange  Assurance  Company,  (8 
Taunt.,  755,)  and  Hale  v.  The  Franklin  Insurance  Company  ^ 
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(9  Pick.,  466.)  The  admiralty  and  the  general  comm^tsial 
law  does  thus  attribute  to  a  survey  a  peculiar  weight  as  a 
piece  of  testimony,  and  does  sanction  the  opinions  and 
conclusions  of  the  surveyors  as  admissible  without  the 
rigid  limitation  to  the  statement  of  facts  exacted  firom 
witnesses  in  ordinary  cases.  This  may  be  on  the  same 
principle  as  governs  the  rule  as  to  the  opinions  of  ex- 
perts. 

I  cannot  doubt  that  every  statement  in  this  survey, 
being  upon  oath,  is  admissible  evidence;  that  a  direct 
question  tending  to  elicit  an  answer  containing  such  state- 
ment, would  be  sustained  on  exception. 

These  views  cover  and  meet  all  the  points  of  the  learned 
counsel  of  the  defendants  on  this  part  of  the  case. 

2.  The  next  branch  of  the  cause  relates  to  the  adjust- 
ment of  the  partial  loss  and  general  average. 

It  is  insisted  that  the  plaintiff  cannot  recover  for  a  par- 
tial loss  because  the  items  properly  chargeable  as  particu- 
lar average,  deducting  one-third  new  for  old,  did  not 
amount  to  one-twentieth  of  the  insured  value  of  the  brig, 
which  would  be  the  sum  of  $1,000.  By  the  policy,  no 
partial  loss  or  particular  average  was  to  be  paid,  unless 
amounting  to  five  per  cent. 

It  is  to  be  remembered  that  the  damages  sustained,  for 
which  this  loss  was  incurred,  arose  while  prosecuting  the 
outward  portion  of  one  continuous  voyage ;  that  Woosung 
was  a  port  of  distress,  and  that  the  expenses  there  incur- 
red were  to  fit  the  vessel  for  the  return,  which,  we  must 
assume,  was  the  most  prudent  course.  But  that  voyage 
was  broken  up.  The  brig  returned  in  ballast.  The  cargo, 
it  is  to  be  inferred,  was  landed  at  Woosung. 

The  consent  of  counsel  excludes  from  the  evidence  the 
American  consul's  certificate  of  the  office  and  qualifica- 
tions of  the  gentlemen  who  made  the  settlement  of  the 
loss.  We  cannot  therefore  give  legal  credit  to  the  docu- 
ment as  an  official  adjustment  of  losses  at  a  foreign  port. 
{Strang  v.  The  New  T(yrk  Firemen's  Insurance  Company , 
11  John.  Eep.,  323 ;  Benecke,  p.  273.) 
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The  items  of  partial  loss  iu  the  statement  amount  to 
$1,487.24,  thus  made  up: 

§of  $415.75,  items  i  off, $277  17 

Sepairs, 42  50 

Pilotage  from  Woosung, 50  00 

Wages, $411.50,  233  50 

Do.  and  medical  attendance, 178  00 

Btores  to  replace  those  totally  destroyed,  and  to 

enable  the  vessel  to  proceed  to  Hong  Kong,  600  80 

Half  surveyor's  fees, 32  00 

Hospital  fees, 19  00 

Consulate  and  protests, 18  00 

C}ommissions,  2J  per  cent, 36  27 

$1»487  24 

The  disaster  happened  on  the  21st  of  February,  by  the 

vessel  running  ashore.    On  the  26th  she  was  at  anchor, 

and  the  men  were  set  to  work  cleaning  her  up.    On  the 

1st  of  March  the  survey  was  made,  and  she  sailed  for 

^Hong  Kong,  on  the  10th. 

The  master  obtained  money  from  Bull,  ISye  &  Co.,  of 
Shanghae.  The  vessel  was  finally  lost  and  abandoned  on 
the  10th  of  March,  and  the  crew  arrived  at  Shanghae  about 
the  14th  of  that  month. 

The  accident  which  compelled  the  vessel  to  run  into 
Woosung  for  repairs,  gave  rise  to  subjects  of  general,  as 
well  as  particular,  average.  The  payments  for  services  of 
the  steamer  Confucius  and  to  Anderson  were  of  the  former 
character,  and  we  do  not  know  that  any  mistake  has  been 
made  in  carrying  to  that  account  all  that  has  been  so 
carried. 

By  the  rule  which  seems  to  prevail  in  the  United  States, 
some  portion  of  the  expenses  attending  the  detention,  that 
is,  of  wages  and  provisions,  could  have  been  chargea- 
ble in  general  average.  Up  to  the  time  of  the  decision  to 
break  up  the  voyage  after  the  cargo  was  landed,  the  com- 
mon interest  to  have  the  repairs  made  for  the  prosecution 
of  the  voyage,  would  form  a  case  for  contribution.     The 
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date  of  the  survey  was  probably  the  extent  of  the  period 
to  which  such  allowance  could  be  made,  being  about  nine 
days.  We  may  presume  that  the  amount  would  have 
been  small.  {Bizhy  v.  The  Franklin  Ins.  Co.,  8  Pick,  86 ; 
3  Sumn.,  510 ;  Id.,  27 ;  Nelson  v.  Bdmonty  5  Duer,  310, 
325 ;  Dunham  v.  The  Com.  Ins.  Co.j  11  John.,  315 ;  JBor- 
na/rd  v.  Adam^j  10  Howard  U.  S.  E.,  270,  307.) 

A  ship  with  a  cargo  on  board  is  compelled,  by  a  peril 
which  induces  a  loss,  the  subject  of  general  average,  to  go 
into  a  port  of  distress.  She  requires  repairs,  and  they  ace 
furnished.  The  expenses  for  wages  and  provisions,  during 
the  detention,  being  a  given  sum,  that  sum  is  rightly  made 
the  subject  of  a  general  average.  The  reasoning  would 
seem  quite  just  that,  had  the  ship  been  in  ballast,  the  same 
expenditure  would  have  constituted  particular  average. 

But  the  English  rule  is  explicit,  that  "  the  provisions 
and  wages  during  a  detention,  the  expenses  of  which  belong 
not  to  general  average,  cannot,  according  to  the  nature 
of  the  subject,  be  considered  a  particular  average,  at  the 
charge  of  the  underwriters  upon  the  vessel,  but  must  be 
I)aid  out  of  the  freight."  (Benecke,  of  Average,  158 ;  2  Ar- 
nould,  850,  910 ;  and  FIden  v.  Doole,  cited  in  Park  on  Ins., 
117,  8th  ed. ;  Devauz  v.  Salvador,  4  Adol.  &  El,  420.)  The 
question  distinctly  arose  in  the  last  case,  and  was  decided 
by  the  court  of  King's  Bench  unanimously.  Lord  Dbioian 
adverts  to  the  passage  in  Mr.  Abbott's  work,  (on  Shipping, 
350,  5th  ed.,)  in  which  he  speaks  of  such  expenses  being 
in  the  nature  of  an  accessory  to  a  principal,  and  says : 
"This  is  confined  to  the  question  of  contribution  which 
may  exist*between  the  owners  and  the  freighters,  and  does 
not  in  any  wise  relate  to  the  demands  which  may  be  pre- 
ferred against  the  uuderwriters.  It  therefore  furnishes  no 
proof  that  he  diflfered  from  the  doctrine  above  alluded  to." 

Mr.  Benecke  states  the  reason  of  the  rule  thus :  "  Indeed, 
as  the  underwriter  on  the  ship  guarantees  only  the  safety 
of  the  ship,  and  as  he  ha«  consequently  nothing  to  do  with 
the  longer  or  shorter  duration,  or  with  the  profit  or  loss 
of  the  voyage,  it  is  clear  that  nothing  can  fall  to  his  charge 
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exoept  tbe  actaal  loss  or  damage  to  the  ship  and  the 
expenses  incorred  for  the  purpose  of  preventing  or  repair- 
ing such  loss.  The  master  and  crew  are  engaged  by  the 
ship  owner,  for  the  purpose  of  completing  the  object  of 
the  voyage,  which  is  to  earn  freight ;  and  the  underwriter 
has  a  right  to  expect  that  the  ship  will  be  sufficiently 
manned  for  the  purpose  of  being  well  conducted  and 
taken  care  of.  The  owner,  therefore,  owes  the  service  of 
the  crew  to  the  freighter  and  to  the  ship  herself,  during 
the  whole  voyage,  and  consequently  during  the  time  of 
repairs  or  detention,  and  he  cannot  call  upon  the  under- 
writer for  expenses  occasioned  by  occurrences  which  are 
foreign  to  his  contract." 

The  force  of  these  remarks  is  not  diminished  by  the  fact 
that  in  our  country  these  expenses  of  wages  and  provi- 
sions constitute  a  subject  for  general  average,  and,  as  I 
conceive,  must  be  allowed,  even  where  the  damage  which 
made  them  necessary  was  fortuitous.  But  they  are  allowed 
only  so  long  as  they  are  necessary  for  the  common  benefit. 
They  cease  if  the  voyage  is  abandoned.  The  wages  and 
medical  bill  amount  to  $411.50.  The  time  of  detention  was 
from  the  21st  of  February  to  the  10th  of  March,  eighteen 
days.  We  are  unable  to  say  what  amount  should  be 
allowed  for  wages  in  general  average.  We  cannot  find  any 
groimd  upon  which  wages  before  the  21st  of  February,  or 
after  the  10th  of  March,  could  be  allowed  in  particular 
average,  and  must  reject  the  whole  from  this  account. 
'Sot  can  the  hospital  fees,  $19,  be  allowed. 

The  item  of  $600.80,  for  stores  to  replace  those  totally 
destroyed,  and  to  enable  the  vessel  to  proceed  to  Hong 
Xong,  is  one  of  difficulty. 

If  it  is  to  be  assumed  that  this  amount  was  the  value 
of  provisions  utterly  lost  by  the  stranding,  then,  as  part 
of  the  ship,  the  insurable  interest,  they  may  be  proper  for 
Itarticular  average.  (1  Amould,  217,  note ;  1  Phillips,  463.) 
What  was  actually  destroyed  may  be  allowed  for. 

In  Brough  v.  Whitmore,  (4  T.  E.,  206,)  where  provisions 
had  been  taken  out  of  a  vessel  in  order  to  facilitate  the 
Bosw.— Vol.  VIII.      10 
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repairs  which  were  necessary,  and  were  burnt  in  the  store 
in  which  they  were  placed,  the  amount  was  recovered 
under  a  policy  upon  the  ship.  What  was  bought  to 
replace  such  as  were  burnt,  were  paid  for.  Probably,  also, 
stores  consumed  during  the  refitting,  to  enable  the  vessel 
to  return  to  Houg  Kong,  should  be  allowed ;  but  provi- 
sions for  the  return  voyage  cannot  be.  A  very  small 
amount  deducted  on  this  account  will  reduce  the  partial 
loss  below  the  necessary  sum.  The  two  sums  of  $411.50, 
and  $19,  being  deducted,  the  sum  of  $58  on  this  account 
will  make  the  amount  of  partial  loss  below  $1,000. 

It  was  the  duty  of  the  assured,  claiming  a  partial  loss 
beyond  the  five  per  cent,  to  have  made  out  his  case  dis- 
tinctly. This  they  have  not  done.  Nothing  can  be  allowed 
on  this  ground. 

As  to  the  items  of  general  average,  the  adjustment 
appears  to  be  correct. 

The  freight  has  not  been  made  to  contribute.  It  was 
paid  in  advance. 

Mr.  Stevens  considers  that  freight  paid  in  advance  does 
not  contribute,  and  is  not  to  be  recovered  back,  although 
the  voyage  be  defeated.  Mr.  Phillips,  in  his  edition  of 
Stevens  and  Benecke,  (pp.  210-257,  notes,)  states  this 
to  be  his  understanding  of  the  propositions  of  those  learned 
writers.  When  prepaid  freight  is  not  to  be  recovered 
back,  it  is  not  to  contribute.    See  also  2  Phil,  on  Ins,  p.  139. 

But  the  general  rule  of  law  undoubtedly  is,  that  freight 
paid  in  advance  may  be  recovered  back,  in  the  absence  of 
any  special  agreement.  {Phelps  v.  Williamson,  5  Sandf. 
S.  0.  E.,  578;  Ogdm  v.  The  N.  Y.  Mutnallns.  Co.,  4 Bosw., 
447;  HaU  v.  Janson,  29  Eng.  Law  and  Eq.  E.,  115, 117.) 

There  is,  however,  this  diflSculty.  The  full  freight  was 
not  earned,  and  there  is  no  evidence  that  by  acceptance 
of  the  goods  any  pro  rata  freight  was  earned.  We  cannot 
say  that  anything  was  saved,  so  as  to  create  an  obligation 
to  contribute. 

The  decision  will  be  that  the  verdict  be  reduced  by 
deducting  the  sum  allowed  for  particular  average,  and 
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judgment  be  entered  for  the  plaintiff  for  the  amount  of 
the  verdict  8o  reduced,  unless  the  plaiatiff  etoct  a  reference 
to  determine  the  amount  to  be  deducted  upon  the  princi- 
ples of  the  opinion;  in  which  case  judgment  is  to  be 
entered  for  the  plaintiff  for  the  amount  of  the  verdict  as 
the  same  shall  be  reduced  upon  such  reference. 

BoswoETH,  Ch.  J,,  concurred  in  the  result  stated  in  the 
conclusion  of  the  opinion  of  Hoffman,  J. 
Ordered  accordingly, 


Savage,  Eeceiver,  Plaintiff  and  Eespondent,  v.  Murphy 
et  al,j  Defendants  and  Appellants. 

1.  A  conveyance  by  one  indebted  at  the  time,  made  with  intent  to  continue 
his  business  and  to  avoid  the  payment  of  debts  to  be  subsequently  con- 
tracted, is  fraudulent  and  void  as  to  such  subsequent  debts,  the  debts 
existing  when  it  was  made  not  having  been  wholly  paid  long  before  the 
failure  of  such  grantor.  , 

2.  Where,  on  the  trial,  by  the  Court  without  a  jury,  of  an  action  brought  to 
set  aside  a  grant  as  fraudulent,  declarations  of  the  grantor  subsequent  to 
the  grant  are  offered  to  impeach  testimony  of  the  grantor  and  are  admitted 
agamst  objection  and  exception,  and  it  appears  by  the  opinion  of  the 
Court  accompanying  its  decision,  and  only  by  such  opinion,  that  the  Court, 
on  determining  the  fects,  held  and  treated  such  declarations  competent  testi- 
mony to  establish  a  fraudulent  intent  in  making  the  grant,  and  was  influenced 
thereby ;  the  Court,  on  appeal  from  the  judgment,  will  not  hold  the  opinion 
such  evidence  of  the  existence  of  the  error  thereby  declared,  as  to  interfere 
with  the  judgment  on  that  ground.  {Per  Robertson,  J.,  Bosworth,  Ch. 
J.,  contra.) 

3.  Such  declarations  of  the  grantor,  under  the  facts  and  circumstances  proved 
in  this  case,  are  competent  evidence  in  chief,  to  impeach  the  grant 
(Hoffman,  J.) 

4.  When  a  deed  is  made  with  intent  tq  defraud  creditors  by  one  at  the  time 
in  debt,  and  who  subsequently  continues  to  be  indebted,  it  is  fraudulent  and 
void  as  to  all  such  subsequent,  as  well  as  existing  creditors.     (Hoffman,  J.) 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Robertson,  J.  J.) 
Heard,  December  12,  1860;  decided,  March  9,  1861. 

Appeal  by  defendants.    James  W.  Savage,  as  receiver, 
&Co  commenced  this  action  in  April,  1859,  against  George 
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Miirphy,  Mary  his  wife,  and  Edward  and  Ann  Maria  Mur- 
phy, his  children,  to  set  aside  as  fraudulent,  conveyance 
of  real  estate,  made  by  George  Murphy,  viz. :  two  dated 
August  9,  1856,  one  to  his  wife  and  one  to  Ann  Maria 
Murphy,  and  one  to  said  Edward  Murphy,  dated  December 
26,  1866.  The  latter  deed  conveys  the  same  property 
covered  by  one  of  the  same  deeds  of  August  9, 1856. 

The  plaintiff  was  appointed  receiver  of  the  property  of 
George  Murphy,  on  proceedings  supplementary  to  execu- 
tion on  two  several  judgments  against  said  George,  one 
of  which  was  recovered  July  18,  1857,  for  $201.98,  and  the 
other  March  26, 1859,  for  $1,661.95.  Both  judgments  were 
for  debts  contracted  by  Gteorge  Murphy  in  his  business 
about  the  27th  of  May,  1857.  Hoffman,  J.,  before  whom 
the  cause  was  tried,  found  the  facts  above  stated,  and 
that  the  consideration  for  each  conveyance  was  $1 ; 
that  on  the  9th  of  August,  1857,  George  Murphy  owed 
about  $1,377;  that  he  continued  in  business,  paying  past 
indebtedness  by  new  credits  until  June,  1857,  when  he 
failed,  owing  at  least  $3,766,  which  is  unpaid.  Third, 
That  each  conveyance  was  made  by  George  Murphy 
**with  a  view  to  a  continued  and  future  indebtedness  in 
his  business,  and  with  the  intention  of  avoiding  the  pay- 
ment thereof."  Fourth,  That  each  was  made  by  George 
Murphy  "  with  the  fraudulent  intent  to  hinder,  delay  and 
defraud  his  creditors,  and  in  particular  the  creditors,  upon 
whose  claims  said  judgments  were  recovered,  of  their 
claims."  And,  Fifth,  he  held  as  a  matter  of  law,  on  these 
facts,  that  the  conveyances  should  be  set  aside,  and  the 
granted  property  sold  to  satisfy  the  aforesaid  judgments, 
with  costs.  Evidence  offered  on  the  trial  by  plaintiff,  of 
declarations  of  George  Murphy,  after  these  conveyances 
were  made,  "of  his  being  the  owner  of  the  property"  so 
conveyed,  was  excluded  by  the  Court,  on  the  defendant's 
objection. 

Subsequently,  after  the  plaintiff  had  rested,  the  said 
George  Muri)hy  was  examined  for  the  defendants,  and  on 
his  cross-examination  was  asked  the  question,  viz. : 
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'*  Q.  Did  you  not  state  to  Mr.  Isaac  Budlong,  after  your 
£Edlure,  that  the  reason  why  you  made  these  conveyances, 
was  that  you  had  met  with  losses  in  your  business,  and 
that  you  tibiought  you  might  become  embarrassed,  and  that 
you  conveyed  this  propeifty,  so  that  if  you  did  so,  it  would 
be  beyond  the  reach  of  the  law,  or  to  that  eflTect  ? 

(Defendants'  counsel  object— objection  overruled.) 

A.  I  did  not." 

Subsequently  Isaac  Budlong  was  sworn  for  plaintiff,  and 
"with  a  view  of  impeaching  the  testimony  of  George 
Murphy,"  was  asked  this  question,  viz. : 

"  Q.  Did  George  Murphy  state  to  you  after  his  failure, 
that  the  reason  why  he  made  these  conveyances  was  that 
he  had  met  with  losses  in  his  business,  and  that  he  thought 
he  might  become  embarrassed,  and  that  he  conveyed  this 
property,  so  that  if  he  did  so,  it  might  be  beyond  the  reach 
of  the  law?" 

The  defendants  objected  to  the  evidence  proposed  to  be 
given,  and  to  the  question,  as  incompetent,  and  also  that 
the  attention  of  Murphy  ''was  not  called  or  directed,  with 
reasonable  certainty,  to  the  time  when  and  place  where, 
the  statements  inquired  of  were  made."  The  objection 
waa  overruled  and  defendants  excepted.  Budlong  then 
answered  thus — "He  did." 

Being  cross-examined  Budlong  further  testified:  "This 
was  at  his  house  in  Thirteenth  street,  about  two  weeks 
after  I  sold  him  the  last  cattle ;  it  was  after  his  failure ; 
he  said  he  did  not  expect  or  intend  to  cheat  his  creditors; 
but  he  was  afraid  he  would  lose  his  property  and  wanted 
to  save  it  for  his  family ;  he  gave  it  to  his  children ;  that 
he  expected  to  go  on  with  his  business  and  succeed.  This 
was  the  substance  of  what  he  said ;  I  can't  say  they  were 
his  exact  words ;  I  do  not  think  they  were;  I  was  talking 
to  him  about  what  he  owed  me  and  Tabor ;  it  was  in  an 
upper  room  in  the  house  where  he  lived.  This  was  very 
soon  after  his  failure.  He  said  the  cause  of  his  failure  was 
the  losses  in  business  he  had  sustained." 
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George  Miirphy  was  then  recalled  and  further  testified : 
'*I  know  Isaac  Budlong ;  I  had  a  conversation  with  him 
up  stairs,  about  the  time  of  my  failure ;  I  think  I  had 
some  conversation  with  him  about  the  conveyance  to  my 
children ;  I  can't  recollect  what  I  did  say  to  him  exactly ; 
but  I  recollect  now  that  I  told  Budlong,  that  when  my 
children  came  of  age  I  conveyed  the  property  to  them,  but 
I  did  not,  at  that  time,  expect  to  fail,  and  that  I  thought 
I  should  be  able  to  pay  him  (Budlong)  yet." 

The  judge  accompanied  this  final  decision  with  a  brief 
opinion,  which  is  part  of  the  printed  case,  and  which  con- 
tains the  following,  viz. : 

"The  defendant  sweai's  he  did  not  intend  to  defraud 
creditors,  but  to  do  an  act  which  would  aid  in  retrieving 
his  son  Edward  from  a  vicious  course.  One  witness  swears 
that  he  expressly  declared  that  he  was  apprehensive  of 
losses,  and  meant  to  keep  the  property  for  his  family.  It 
is  his  intent,  proven  by  declarations  and  acts,  which  is  to 
govern  the  case. 

Upon  these  questions,  I  have  always  considered  the 
decision  of  the  Master  of  the  EoUs,  in  Richardson  v.  SmaU- 
wood,  (Jacob's  B.,  552,)  as  one  of  the  most  practical  and 
sound  of  the  authorities  in  the  books,  (1  Hofi'man  B., 
79.)  I  think  the  present  case  comes  within  it,  aud  that 
nothing  in  all  the  later  cases  in  our  own  Court  impairs  it.'* 

Various  exceptions  to  the  findings  of  fact  and  conclu- 
sions of  law  of  the  judge  were  filed  by  the  defendants, 
which  are  noticed  in  the  opinions  delivered;  and  among 
others,  that  he  did  not  find  and  hold,  "that  the  assertions 
of  George  Murphy,  made  after  the  conveyances,  are  no 
evidence  of  a  previous  intention  on  his  part  to  hinder, 
delay  or  defraud  his  creditors,  or  the  creditors  the  plaintiff 
represents;  and  such  subsequent  assertions,  cannot  and 
do  not  affect  the  validity  of  the  prior  conveyances  executed 
by  him." 

The  views  of  the  evidence  given,  and  of  its  effect,  taken 
by  the  judges  on  the  appeal,  appear  in  the  opinions  fol- 
lowing : 
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Judgment  having  been  entered  on  the  decision,  the 
defendants  appealed  from  it  to  the  general  term. 

Thomas  0.  Pinckney,  for  appellant. 

JK.  N.  Taft,  for  respondent. 

BoBERTSON,  J.  As  this  case  comes  before  us  on  an  ap- 
peal from  a  decision  of  a  single  judge  at  special  term, 
questions  of  fact  as  well  as  of  law  are  before  us  for  review, 
on  the  evidence  appearing  upon  the  trial.  (Code,  §  268.) 
The  plaintiff  in  it,  who  is  receiver  of  the  property  of  the 
defendant  Gteorge  Murphy,  as  a  judgment  debtor,  seeks 
to  set  aside  certain  voluntary  conveyances  by  such  debtor 
to  two  of  his  children,  the  defendants  Edward  and  Ann 
Maria  Murphy.  The  judgment  on  which  the  plaintiff  was 
appointed  receiver,  was  for  a  debt  incurred  after  such  con- 
veyances were  executed.  Certain  facts  foimd  by  the  judge, 
by  whom  the  cause  was  tried,  were  specified  in  his 
decision. 

The  defendants'  counsel  excepted  to  the  finding  by  the 
court  of  the  following  facts,  viz. :  That  the  property  in- 
cluded in  the  conveyances  in  question  constituted,  at  the 
time  of  their  execution,  all  the  property  of  the  judgment 
debtor.  That  the  only  consideration  for  each  of  such  con- 
veyances was  one  dollar.  That  he  was  in  debt  when  they 
were  executed.  That  there  was  no  actual,  i)ermanent  and 
visible  change  of  possession  of  the  property  conveyed. 
That  such  conveyances  were  made  with  a  view  to  a  con- 
tinued and  future  indebtedness  in  his  business,  and  with 
the  intention  of  avoiding  payment  thereof,  and  tfiat  they 
were  made  with  the  intent  to  hinder,  delay  and  defraud 
creditors,  and  in  particular  those  on  whose  claims  such 
judgments  were  recovered,  of  their  claims. 

As  to  the  property  conveyed  being  all  the  property  of 
the  judgment  debtor,  the  complaint  charges  and  the 
answer  does  not  deny  it,  and  the  evidence  only  establishes 
that  all  the  other  property  he  at  any  time  had  was  cattle, 
bought  weekly  on  credit,  to  be  paid  for  in  a  week  after  it 


1 


80  OASES  IN  SUPERIOE  OOUET. 

Savage  v.  Murphj  et  al 

was  bought.  The  question  of  consideration  is  immaterial, 
although  the  conveyances  speak  for  themselves;  only- 
nominal  considerations  are  mentioned  in  them,  and  natu- 
ral affection  was  insufficient  to  sustain  them  against  credi- 
tors. The  indebtedness  of  Murphy  to  Carey,  one  of  the 
witnesses  at  the  time  of  executing  such  conveyances,  of 
nearly  $1,400,  was  fully  proved  by  the  uncontradicted 
evidence  of  the  latter. 

There  is,  however,  it  is  true,  some  proof  of  change  of 
possession  of  the  triangular  piece  of  land  used  for  a  yard 
to  the  dwelling-house  of  Murphy  and  an  alley  to  his 
slaughter-house,  and  containing  a  hide  shed ;  also  of  the 
premises  on  the  opposite  side  of  the  way ;  and  if  the  case 
turned  upon  such  want  of  possession  alone,  or  the  convey- 
ances of  such  parts  stood  alone,  they  might  escape  any 
claim  of  the  plaintiff.  But  as  the  finding  upon  such  pos- 
session is  not  indispensable  to  the  judgment,  and  the  ded- 
sion  is  not  made  to  rest  on  it,  it  may  be  laid  out  of  view 
in  disposing  of  the  case. 

There  was  sufficient  evidence  that  the  conveyances  con- 
troverted contemplated  a  future  continued  indebtedness 
by  the  grantor  in  his  business,  and  an  intent  to  avoid  its 
payment.  He  was  in  debt  when  he  executed  them,  con- 
ducted his  business  afterwards  entirely  on  credit,  remain- 
ing all  the  time  largely  indebted  to  different  creditors,  and 
finally  succumbed  under  a  load  of  debt.  The  convey- 
ances to  his  wife,  son  and  daughter,  were  made  suddenly 
and  without  communication  with  them.  The  only  pre- 
tense for  conveying  to  his  son  was  to  reclaim  him  from 
the  vice  of  intoxication ;  a  strange  remedy,  whose  first 
application  was  not  able  to  effect  his  cure.  He  conveyed 
to  his  minor  daughter  the  house  in  which  he  lived,  to  pre- 
vent her  from  being  dissatisfied  with  the  conveyance  to 
his  son ;  for  the  conveyance  to  his  wife  he  furnished  no 
explanation.  The  first  conveyance  to  his  son  not  having 
effected  his  cure,  he  executed  a  second  six  months  after- 
wards, of  another  piece  of  property,  which  completed  it. 
There  was  no  time  from  thenceforwards  when  the  judg- 
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ment  debtor  was  free  from  debt.  At  the  time  of  his  faihire 
it  had  increased  to  $3,800,  and  there  is  no  evidence  that 
he  then  had  any  asset^s  left.  These  facts  alone  are  suffi- 
cient, were  there  no  others  to  warrant  the  conclusion  that 
the  judgment  debtor  executed  the  conveyances  to  deprive 
future  creditors  of  the  means  which  he  then  had  to  pay 
them,  intending  to  carry  on  a  8i)eculative  trade,  and  leave 
them  at  the  mercy  of  his  future  failure.  No  confessions 
of  the  judgment  debtor,  at  any  time  under  such  circum- 
stances, would  be  necessary  to  complete  proof  of  his  intent 
to  defraud  his  creditors  by  such  conveyances. 

One  exception  to  the  findings  of  the  judge  at  special 
term  was,  his  omission  to  find  that  the  assertions  of 
Murphy,  the  debtor,  made  after  the  conveyances,  are  no 
evidence  of  a  previous  intention  on  his  part  to  defraud  his 
creditors,  and  that  such  subsequent  assertions  could  not 
and  did  not  affect  the  validity  of  the  prior  conveyances. 
The  decision  is  silent  as  to  any  effect  of  such  assertions. 
There  is  no  evidence  in  the  case  that  the  defendant  claimed 
any  such  principle  on  the  trial,  or  that  the  attention  of 
ihe  court  was  drawn  to  it  by  their  counsel.  Nor  is  there 
any  evidence  in  the  record  that  the  judge  did  not  adopt  it, 
unless  an  opinion  delivered  by  him  can  be  invoked  to 
prove  it.  It  would  seem  rather  anomalous  to  complain 
of  a  failure  to  decide  what  had  not  been  required  to  be 
decided. 

The  Code  does  not  admit  of  exceptions  to  opinions ;  as 
they  have  been  held  not  to  affect  decisions,  {Titus  v.  Orvis^ 
16  N.  T.  E.,  617),  they  certainly  ought  not  to  be  employed 
to  overturn  them ;  where  no  other  mode  of  arriving  at  the 
decision  is  pointed  out,  they  may  act  as  guides  in  exhibit- 
ing an  error ;  they  never  have  the  formal  exactness  of  a 
judgment  or  decision,  and  should  not  be  held  to  the  same 
strictness.  In  this  case,  the  clause  in  the  opinion  cited  to 
show  an  error  in  the  reasoning  of  the  court,  or  the  rules 
adopted  by  it,  is  fully  susceptible,  without  straining,  of 
such  an  interpretation  as  allows  the  evidence  to  have  been 
considered  in  a  proper  light. 
Bosw.— Vol.  VIIL        11 
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On  the  trial,  the  testimony  of  Budlong,  a  witness  for  the 
plaintiflF,  was  given,  to  the  effect  that  after  the  conveyan- 
ces by  Murphy,  the  latter  said  be  had  made  them  because 
he  was  afraid  of  losing  his  proi)erty,  and  wanted  to  save  it 
for  his  family.  This  does  not  seem  to  be  a  very  danger- 
ous admission,  as  it  is  fair  to  assume  that  a  similar  motive 
must  actuate  every  person  in  making  a  settlement ;  but 
its  oflBce  was  expressly  confined  on  the  trial  to-  the  im- 
peachment of  Murphy,  who  had  sworn  to  innocent  or 
different  motives  in  executing  the  conveyances.  In  the 
opinion  now  under  examination,  the  learned  judge  ob- 
serves :  "  The  defendant  swears  he  did  not  intend  to  defraud 
his  creditors,  but  to  retrieve  his  son.  One  witness  swears 
that  he  expressly  declared  he  was  apprehensive  of  losses, 
and  meant  to  keep  the  property  for  his  family.  It  is  his 
intent,  proven  by  his  declarations  and  acts,  which  is  to 
govern  the  case."  There  can  be  no  doubt  of  every  proposi- 
tion contained  in  this  observation ;  yet  this  is  claimed  to 
be  a  statement  that  the  court  admitted  Murphy's  admis- 
sions, not  merely  to  contradict  his  testimony,  but  to  make 
out,  primarily,  fraud  in  his  transfers  of  property.  But  it 
only  needs  the  insertion  of  a  few  words  supplying  the 
ellipsis  in  the  reasoning,  to  make  it  a  logical  answer  to 
deductions  of  fairness  drawn  from  Murphy's  testimony. 
It  is,  substantially,  that  the  defendant  had  testified  to 
one  motive ;  another  witness  testified  that  he  admitted  a 
different  one ;  he  must  be  judged  by  his  intent,  as  proven 
by  his  declarations  and  acts,  not  by  his  oath  as  to  that 
intent. 

But  I  see  no  reason  why,  even  if  the  opinion  conld  be 
construed  otherwise,  a  mistake  in  the  application  of  testi- 
mony to  facts,  by  a  judge  any  more  than  by  a  jury,  should 
render  the  decision  void.  It  is  true,  we  assume  that  the 
course  of  reasoning  in  opinions  must  be  such  as  is  there 
manifested.  In  the  case  of  a  jury,  no  affidavits  would  be 
received  to  prove  such  a  mistake.  If  it  could  be  inferred 
from  an  opinion,  it  might  equally  well  be  so  from  the  oral 
statements  of  the  judge  before  whom  a  cause  is  tried ;  and 
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if  such  is  the  right  of  a  party,  he  might  subject  the  judge  to 
a  cross-examination  to  asccwtain  defects  in  the  reasoning. 
If  this  be  so,  the  litigation  woidd  terminate  sooner  if  no 
opinion  were  delivered,  or  the  law  prohibited  its  delivery. 
A  party  with  a  perfectly  good  case,  sustained  by  over- 
whelming evidence,  with  not  an  error  in  law  committed 
on  the  trial,  may  be  compelled  to  incur  the  expense  and 
delay  of  a  new  trial,  merely  because  the  presiding  judge 
may  have  applied  some  evidence  to  some  fact  to  which 
it  was  not  applicable,  without  any  previous  warning  by 
counsel,  although  if  done  by  a  jury  it  would  have  been 
irrevocable. 

I  have  not  deemed  it  necessary  to  discuss  the  question 
whether  the  admission  of  a  person  in  possession  of  proper- 
ty can  affect  the  title  of  a  claimant,  as  it  is  not  essential ; 
but  I  think  the  evidence,  without  such  admission,  such  that 
the  finding  by  the  learned  judge  of  an  intent  to  defraud 
ought  not  to  be  overturned. 

There  are  no  other  questjpus  which  need  to  be  noticed. 

The  judgment  should  be  affirmed,  with  costs. 

HoFFMAK,  J.  The  first  point  for  consideration  arises 
on  the  following  facts  and  rulings  of  the  court : 

Muri)hy,  the  grantor  in  the  conveyances  alleged  to  have 
been  fraudulently  made,  was  examined  as  a  witness  to 
sustain  them.  He  was  asked,  on  cross-examination, 
whether  he  bad  not  made  certain  statements  to  a  person 
designated,  at  a  particular  time,  of  his  reasons  for  making 
the  deeds,  being  to  put  the  property  beyond  the  reach  of 
the  law.  An  objection  was  taken  and  overruled,  and  no 
exception  taken.  If  there  had  been,  the  question  was  pro- 
per in  order  to  lay  the  foundation  for  impeaching  the  credit 
of  the  witness. 

At  a  subsequent  stage  of  the  case,  one  Budlong  was 
called  by  the  plaintiff,  and  asked  "  with  a  view  of  impeach- 
ing Murphy's  evidence,"  if  Murphy  had  not  made  to  him 
the  declaration  alleged.  An  objection  was  taken,  on  the 
ground  that  Murphy's  attention  had  not  been  called  to  the 
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point  with  sufficient  particularity.  This  objection  was 
overruled,  and  an  exception  taken.  The  witness  answered 
that  such  declarations  were  made.  On  a  cross-examina- 
tion he  qualified  his  testimony  considerably,  yet  leaving 
the  declarations  of  the  grantor  of  some  weight  upon  the 
subject.  The  grantor  was  recalled  and  examined  as  to  the 
declarations. 

Thus  far,  and  as  the  case  is  made  up,  the  rulings  were 
undoubtedly  right.  The  testimony  was  admissible  in  the 
view  for  which  it  was  proffered,  of  throwing  discredit  on 
Murphy's  evidence. 

The  findings  of  facts  set  forth  in  the  case  are,  if  estab- 
lished by  the  evidence,  sufficient  to  sustain  the  conclusion 
of  law  that  the  conveyances  were  fraudulent  and  void  as 
against  the  judgment  creditors  mentioned  in  the  complaint 

I  The  judge  finds,  as  a  fact,  that  they  were  made  with  a 
view  to  a  future  and  continued  indebtedness  in  business, 
and  with  the  intention  of  avoiding  payment  thereof. 
There  is,  at  least,  not  enough  to  warrant  us  in  setting 
aside  this  conclusion.    This  point  is  afterwards  examined. 

Thus,  on  the  case,  the  evidence  in  the  case,  the  nilings 
and  exceptions,  and  in  the  findings,  there  is  no  ground 
for  reversal  or  modification. 

But  in  the  opinion,  the  judge  adverts  to  Murphy's  and 
Budlong's  testimony  thus:  "The  defendant  swears  that 
he  did  not  intend  to  defraud  his  creditors.  One  witness 
swears  that  he  expressly  declared  that  he  was  apprehen- 
sive of  losses,  and  meant  to  keep  the  property  for  his 
family.  It  is  his  intent,  proven  by  declarations  and  acts, 
which  is  to  govern  the  case." 

I  concur  with  Mr.  Justice  Eobbktson  that  the  Appel- 
late Court  cannot  reverse  a  deeision  which  appears,  on  facts 
proven  by  competent  evidence,  set  forth  in  the  proi)er 
record,  to  be  correct,  on  the  ground  of  something  stated 
in  the  opinion,  even  if  it  shows  that  the  judge  was  treat- 
ing improper  evidence  as  competent.  I  agree  to  this  after 
some  hesitation,  because  the  appeal  is  from  my  own  judg- 
ment, and  the  view  of  counsel  did  at  first  strike  me  to 
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possess  great  force.  But  the  solution  of  the  difficulty  is 
this,  that  the  Appellate  Oourt  is  to  pass  upon  the  case  as 
it  stands,  irrespective  of  the  judge's  conclusion,  views  or 
reasoning,  except  to  regard  them  as  presumptively  right, 
and  to  pay  them  ordinary  respect.  The  inquiry  for  such  a 
court  is,  what  is  the  legal  deduction  from  the  facts  shown 
by  legal  testimony? 

This  view  is  on  the  assiunption  that  the  declarations  of 
Murphy,  the  grantor,  subsequent  to  the  conveyances,  were 
not  competent  evidence  in  chief.  That  point  is  at  least 
not  clear. 

The  learned  editors  of  Phillips  on  Evidence,  Oowen  and 
Hill,  (vol.  3,  p.  1297,  Edw.  ed.,)  say :  "A  majority  of  the 
cases  are  peculiarly  clear  and  strong,  that  declarations  of 
a  debtor  who  continues  in  possession  of  property  after  a 
sale  or  transfer  by  him  in  any  way  to  another,  showing 
j&aud  in  the  transfer,  are  evidence  against  the  vendee  or 
transferree,  in  a  contest  between  him  and  the  creditors. 
In  one  case  it  was  denied  that  such  declarations  could  be 
used  in  this  way,  unless  possession  is  shown  to  have  been 
with  the  consent  or  permission  of  the  vendee.  {Tdlcott  v. 
Wilcox,  9  Conn.  E.,  134.)  But  in  that  case,  the  possession 
of  the  vendee,  at  the  time  of  the  declaration,  was  put  in 
doubt  by  the  evidence,  and  the  court  consider  the  jury  as 
having  found  against  it."  The  possession  is  considered  as 
adequate  evidence  of  a  conspiracy  between  the  vendor  and 
vendee  to  defraud  the  creditors,  and  the  admissions  of  the 
debtor  are  let  in  as  those  of  a  co-conspirator.  In  Louisi- 
ana, the  declarations  of  the  debtor  are  always  received,  to 
show  fraud,  as  far  as  he  is  concerned,  although  it  is  admit- 
ted that,  unless  he  be  in  possession,  his  vendee  cannot  be 
affected.  Again  they  say,  "That  to  br-bg  himself  within 
the  last  clause  of  this  nile,"  (viz.,  that  declarations  are  not 
evidence,)  the  vendee,  donee  or  assignee  must  see  that  the 
sale  or  assignment  is  consummated,  and  plainly  so,  by 
delivery  of  possession.  vStrong  as  this  language  is,  the 
cases  cited  are  hardly  sufficient  to  support  it ;  and  a  refe- 
rence to  some  leading  authorities  is  necessary. 
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To  the  general  proposition  as  to  the  inadmissibility  of 
subsequent  declarations,  I  need  only  cite  the  language  of 
Chief  Justice  Spencer,  in  Phaniz  v.  Dey  et  dl.,  (5  Johns., 
412,  426,)  and  the  case  of  SweeOand  v.  Webber,  (1  Adol.  & 
Ellis,  733.)  '*  The  declarations  of  a  party  to  a  sale  or  trans- 
fer, going  to  destroy  or  take  away  the  vested  rights  of 
another,  cannot,  ez  post  factor  work  that  consequence,  nor 
be  regarded  as  evidence  against  the  vendee  or  assignee." 
'*It  is  clear  that  a  person  who  has  parted  with  his  interest 
in  property  is  not  to  divest  the  right  of  another  claiming 
under  him,  by  any  statement  which  he  may  choose  to 
make." 

In  Sprague  v.  Kneelandy  (12  Wend.,  161,)  we  have  the 
rule  very  clearly  announced,  "that  the  declarations  of  a 
former  owner  of  personal  property  cannot  be  given  in  evi- 
dence to  affect  the  title  of  a  succeeding  owner,  where  such 
declarations  were  made  after  he  had  parted  with  his  inte- 
rest in  the  chattel."  (Hurd  v.  West,  7  Cow.,  752,  8  Wend., 
490,  are  cited.) 

In  Christie  v.  Bishop,  (1  Barb.  Oh.  E.,  105,)  Chancellor 
Walworth  held,  in  a  very  careful  opinion,  where  the  ques- 
tion was  usury  in  a  judgment  assigned  to  one  of  the 
defendants,  first,  that  the  answer  of  a  co-defendant  admit- 
ting it,  could  not  be  admitted  in  proof,  being  filed  after  the 
assignment;  next,  that  it  would  have  been  so  if  made 
before  the  assignment ;  and  lastly,  recognizing  the  general 
rule,  that  a  party  who  has  parted  with  his  right  or  interest 
in  property,  or  a  chose  in  action,  by  an  absolute  sale  and 
assignment,  cannot,  by  subsequent  admissions,  affect  the 
right  of  the  purchaser. 

It  is  undeniable  that  the  rule  which  admits  declarations 
made  by  the  owner  while  in  possession  of  personal  pro- 
perty, against  his  assignee,  has  undergone  in  our  State 
much  modification. 

Beachy.  Wise,  (1  Hill,  612,)  was  the  case  of  declarations  by 
the  payee  of  a  promissory  note,  while  he  held  it,  offered  to 
affect  the  right  of  his  transferree.  They  were  rejected ;  Mr. 
Justice  Bronson,  after  referring  to  the  elaborate  note  of 
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Cowen  &  Hill  upon  the  subject,  (644-668),  saying :  As  an 
original  question,  I  should  be  unable  to  see  any  solid  dis- 
tinction between  cases  relating  to  real  property,  where  the 
declarations  of  the  former  owner  are  constantly  admitted, 
and  those  relating  to  choses  in  action  and  other  personal 
property,  where,  as  we  have  seen,  such  declarations  have 
been  rejected.  But  the  decisions  as  to  personal  property 
are  the  other  way.  Hurd  v.  West,  (7  Cow.,  752,)  as  to  per- 
sonal property  generally,  is  referred  to.  Chancellor  Wal- 
WOBTH,  in  Christie  v.  Bishop,  before  cited,  agTees  with 
Justice  Bboxsox's  views.  In  Stark  v.  Bostvell,  (6  Hill, 
405,)  declarations  of  a  mortgagee  of  lands,  before  it  was 
due,  and  before  the  acquisition  of  title  by  the  defendant 
under  him,  were  rejected  as  to  the  fact  of  usury  in  the 
mortgage. 

And  in  Pai^e  v.  Cagtoin,  (7  Hill,  361,)  the  Court  of 
Errors  held  that  declarations  by  the  payee  of  a  negotiable 
promissory  note,  made  during  his  possession  of  it,  were 
not  to  be  received  as  against  one  to  whom  he  subsequently 
transferred  it  for  value,  though  the  transfer  was  after  its 
n[iaturity.  Mr.  Senator  Lott  adverts  to  Justice  Bronson's 
rule  in  regard  to  real  estate,  and  observes :  "  There  would, 
in  my  judgment,  be  much  more  propriety  in  excluding 
such  declarations  as  to  real  estate  than  iii  admitting  them 
as  to  personal  property.  But  I  do  not  concede  that  such 
declarations  are  now  admissible  to  a£fect  the  title  to  lands, 
although  they  may  be  admitted  to  explain  the  character 
of  a  possession."  He  cites  Jackson  v.  Shearman,  (6  John., 
19.)  In  ToxisUy  v.  Barry,  (16  N.  Y.,  497,)  **the  case," 
says  the  learned  judge,  '*  is  brought  to  the  question,  whether 
the  admission  of  a  previous  owner  of  a  chose  in  a<;tion  can 
be  proved  against  a  purchaser  from  him,  who  has  bought 
for  a  fair  consideration,  and  between  whom  and  the  former 
owner  there  exists  no  other  relation  than  that  of  purchaser 
and  seller.  It  is  not  the  case  of  a  nominal  purchase,  the 
former  owner  retaining  the  equitable  interest,  but  of  an 
actual  and  complete  transfer  of  all  interest  to  the  purchaser. 
On  that  question  Paige  v.  Cagwin,  (7  Hill,  361,)  is  a  full 
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authority."  "In  Booth  v.  Swezy,  (4  Seld.,  276,)  the  point 
was  again  raised,  and  this  court  held  the  admissions  of 
the  mortgagee  inadmissible  against  his  assignee."  The 
declarations  here  were  those  of  a  moilgagee,  while  he  held 
the  security,  as  to  usury  in  it. 

To  these  cases  may  be  added  Ogden  v.  Peters^  (15  Barb., 
560,)  Woodruff  v.  Cook,  (25  Barb.,  505,)  and  Brown  v. 
MaUler,  (2  Kern.,  118.) 

Thus,  it  must  be  treated  as  thoroughly  settled  law  with 
us,  that  in  all  cases  of  personal  property,  the  declarations 
of  an  owner,  even  while  in  possession,  cannot  be  received 
against  a  subsequent  transferree  of  his  interest  for  value. 
Probably  they  are  inadmissible  in  every  such  case,  except 
where  a  privity  or  identity  of  interest  exists ;  and  such 
privity  does  exist  (as  in  the  case  of  an  administrator) 
where  the  new  party  cannot  be  in  a  different  position 
from  the  former  owner ;  and  such  identity  only  prevails 
(as  in  cases  mentioned  by  Williams,  J.,  in  Fitch  v.  Chap- 
man,  10  Conn.  E.,  8,)  "  where  the  nominal  party  was  suing 
in  fact  for  the  benefit  of  a  third  person." 

On  the  other  side,  it  is  settled  in  the  Court  of  Appeals 
that  there  is  a  case  in  which  declarations  after  a  transfer 
may  be  received  and  affect  its  validity.  In  Adams  v. 
Da/vidson\  (10  N.  Y.  E.,)  the  question  was  as  to  fraud  in  an 
assignment.  The  court  say :  "  The  evidence  fails  to  satisfy 
me  that  there  was  a  delivery  of  any  kind  in  good  faith. 
It  clearly  establishes  that  there  was  not  an  actual,  much 
less  a  continued,  change  of  possession  of  the  assigned 
property.  Brown  and  his  clerk  were  in  the  open,  actual 
possession  of  the  property,  the  latter  acting  under  the 
direction  of  the  former."  There  was  a  declaration  of  the 
assignor  given  in  evidence,  showing  that  one  object  was  to 
coerce  certain  persons  to  become  his  security,  in  whicli 
case  the  assignment  was  to  be  void.  The  court  say: 
"This  declaration  of  Marvin,  although  objected  to,  was 
competent  evidence,  he  having  remained  in  possession  of 
the  goods  up  to  and  after  the  time  the  declaration  was 
made.  {WiUis  v.  Farley,  3  Carr.  &  Payne,  395.) 
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In  that  case,  ui>on  aji.  fa.  against  B.,  certain  goods  were 
taken,  and  a  bill  of  sale  executed  by  the  sheriff  to  the 
plaintiff.  B.  remained  in  possession,  and  the  sheriff  retook 
them  upon  another  execution  against  him.  In  an  action 
by  the  plaintiff  against  the  sheriff,  B.'s  declarations,  show- 
ing that  the  first  execution  was  colorable,  were  admitted 
in  evidence. 

In  Bridge  v.  Hggleston,  (14  Mass.  E.,  245,)  the  tenant 
claimed  under  a  deed  from  one  Ooodwin.  The  demandant 
undertook  to  prove  that  it  was  made  to  defraud  creditors. 
The  confessions  of  the  grantor  as  to  his  insolvency  or 
embarrassment,  made  before  the  conveyance,  were  held 
admissible  upon  the  point  of  fraud.  Though  the  grantor 
was  a  competent  witness,  the  creditor  was  not  bound  to 
rely  upon  his  evidence.  His  conduct,  acts  and  declara- 
tions, before  the  deed,  were  good  evidence.  This  would 
not  affect  a  honafide  purchaser  for  valuable  consideration, 
without  notice.  Thus  establishing  fraud  in  the  grantee, 
it  would  avail  against  a  grantee  who  paid  no  considera- 
tion, or  acted  inconsistently  with  the  hona  fide  ownership 
of  the  property.  But  the  declarations,  conversations  or 
actions  of  a  grantor,  after  making  his  deed,  ought  not  to 
be  received  in  prejudice  of  the  title  he  has  created,  because 
he  is  interested  to  have  such  title  defeated  by  his  creditors, 
and  because  he  can  be  examined  on  oath,  if  a  competent 
witness.    His  conversation  afterwards  is  mere  hearsay. 

In  HanseU  v.  Bryan,  (19  Georg.  E.,  167,)  declarations 
of  a  father,  continuing  in  possession,  as  to  au  alleged  gift 
of  property  to  his  son,  were  admitted,  both  to  support  and 
invalidate  the  claim. 

Wilbur  V.  Strickland,  (1  Eawle,  458,)  and  Beittenlach  v. 
Meitteniach,  (Ibid.,  362,)  are  cases  in  which  subsequent 
declarations  as  to  fraud  in  the  instmment  were  allowed. 
In  each  of  them  the  independent  previous  proof  of  a 
fraudulent  intent  from  continued  possession  and  acts  of 
ownership  was  strong. 

Now,  if  the  admissibility  of  the  declarations  dejyends 
upon  the  extent  to  which  the  proof  of  a  fraudulent  intent 
Bosw.— VoL.Vin.      12 
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has  already  gone,  the  rule  becomes  one  of  great  uncer- 
tainty and  vagueness,  and  the  remarks  of  the  eminent 
editors  of  Phillips  become  very  pertinent.  The  case  may 
have  gone  so  far  upon  other  testimony  as  wholly  to  dis- 
pense with  the  necessity  of  the  admissions — to  render 
them  needless.  I  confess  I  cannot  see  any  definite  or  logi- 
cal rule  but  to  admit  them  at  any  stage  of  the  cause,  after 
possession  is  proven,  or  to  reject  them  entirely.  In  Adams 
V.  Davidson,  it  seems  clear  that  the  proof  was  decisive 
without  the  declarations,  and  they  were  superfluous ;  but 
it  was  not  error  to  admit  them. 

In  this  situation  of  the  authorities,  it  is  by  no  means 
certain  that  subsequent  declarations  of  a  grantor  of  real 
estate,  made  while  in  proven  possession,  as  to  the  charac- 
ter and  intent  of  the  deeds,  are  wholly  inadmissible. 

There  is  another  consideration.  The  grantor  is  a  com- 
petent witness  to  support  the  conveyance.  He  has  been 
examined.  He  could  have  been  asked  as  to  the  honesty 
of  his  intentions;  his  undisclosed  \iews  in  making  it. 
He  has  sustained  the  fairness  of  his  intention  and  his  acts. 
His  declarations  have  been  received,  the  witness  proving 
them  cross-examined,  and  then  the  grantor  recalled  to 
repel  or  explain  them  away.  There  is  much  less  objection 
to  the  reception  of  such  declarations  as  evidence  in  chief 
under  such  circiunstances  than  when  they  are  proflFered 
alone.  My  impression  is,  that  there  would  not  be  error  in 
allowing  the  evidence,  even  if  the  point  was  distinctly 
raised  in  the  case. 

This  brings  me  to  the  question  upon  its  merits;  and 
that  involves  the  vexed  inquiry  of  the  rights  of  subsequent 
creditors  to  impeach  a  voluntary  conveyance  as  fraudulent. 
The  plaintiff  represents  a  judgment  creditor  of  the  grantor, 
who  became  a  creditor  by  simple  contract,  after  the  con- 
veyances. 

Has  a  subsequent  creditor  any  such  right ;  if  so,  under 
what  circumstances  may  he  exercise  it ;  what  rules  are 
applicable ;  what  will  entitle  him  to  a  judgment  ?  I  have 
had  occasion  to  examine  at  much  length,  the  doctrine  of 
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fraud  at  the  common  law,  and  to  trace  the  cases  in  the 
Abridgements  of  Fitzherbert  and  Brooke,  thojse  epitomes 
of  the  Year  Books,  and  through  the  ancient  Itex>orters 
before  the  statute  of  13th  Elizabeth.  Two  points  I  think 
can  very  clearly  be  made  out : 

First.  As  it  is  declared  by  Yelverton,  J.,  in  Upton 
V.  Bassetj  (Oro.  Eliz.,  445,)  at  the  common  law  there 
was  not  any  fraud  remedied  which  should  defeat  an 
after  purchase,  but  that  only  which  was  committed  to 
defraud  a  former  interest,  quod  fuit  concessum  per  curiam^ 
and  the  same  rule  is  expressly  stated  in  Ttcyne^s  Case.  (3 
Coke's  K.,  83  b.)  At  a  very  ancient  period  it  was  held 
that  the  rule  was  not  so  strict  as  to  require  proof  of  an 
intent  to  defraud  a  designated  and  particular  person ;  but 
there  might  be  a  general  intent  to  defraud  a  class  of 
persons. 

Thus,  so  early  as  the  13  Henry  IV,  (Year  Book,  4  Mich., 
PL,  9,)  in  a  writ  of  debt  brought  against  two  executors  of 
J.  B.,  who  said  that  J.  B.,  in  his  lifetime,  gave  all  his 
goods  to  them  by  a  deed  which  they  produced;  without 
that  they  had  administration  of  any  other  goods :  it  was 
replied,  this  gift  was  made  by  fraud  and  collusion,  to  oust 
us  and  others  to  whom  he  was  indebted,  of  our  actions. 
Horton,  for  the  defendants,  answered  that  the  gift  was 
bona  fide ;  et  sic  ad  patriam. 

Eolle  cites  this  case  to  the  position,  that  if  a  man  make 
a  gift  of  his  goods  by  covin  to  oust  his  creditors  of  their 
debts,  they  may,  after  his  death,  bring  an  action  against 
the  vender  for  them.  (1  EoUe's  Abr.,  549;  tit.  Covin,  3.) 

Second.  By  the  common  law,  covin  was  a  fact  to  be 
found  by  a  jury.  The  covin  was  to  be  returned  by  the 
inquest;  the  jury  were  to  find  the  covin.  "Upon  covin 
found,"  is  the  language  used;  and  thus  Chief  Justice  Lee, 
in  ByaM  v.  JJoZte,  (1  Atk.,  177,)  a  case  of  creditors,  says : 
"At  common  law  it  was  left  to  the  jury  to  consider 
whether  conveyances  of  this  sort  were  fraudulent  against 
creditors  or  not."  The  statute  of  13  Elizabeth,  chapter  5, 
was  ''for  the  avoiding  and  abolishing  of  feigned  covinous 
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and  fraudulent  feoffinents,  gifts,  grants,  &c.,  as  well  of 
lauds  and  tenements  as  of  goods  and  chattels,  more  com- 
monly used  and  practised  in  these  days,  than  hath  been 
seen  or  heard  of  heretofore;  which  feofitaients,  grants, 
gifts,  &c.,  have  l>een  and  are  devised  and  contrived  of 
malice,  fraud,  covin,  collusion  or  guile  to  the  end,  purpose 
or  intent  to  delay,  hinder  and  defraud  creditors  and  others, 
of  their  just  and  lawful  aetions,  debts,  &c.,"  and  then 
declares  and  enacts  that  every  feoffment,  gift,  grant,  &c,, 
had  or  made  to  or  for  any  intent  or  purpose  before  declared 
and  expressed,  shall  be  deemed  and  taken,  (only  as  against 
that  person  or  persons,  his  or  their  heirs,  successors,  execu- 
tors, administrators  and  assigns,  whose  actions,  suit«,  debts, 
accounts,  damages,  &c.,  by  such  guileful,  fraudulent  or 
covinous  devices  and  practices,  as  is  aforesaid,  are,  shall 
or  might  be  in  any  ways  disturbed,  hindered,  delayed  or 
defrauded,)  to  be  clearly  and  utterly  void,  frustrate,  and 
of  none  effect ;  any  pretense,  color,  feigned  consideration, 
or  expression  of  use,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding.  In  the  early  re-en  actment  of  this 
statute  in  our  State,  (1  E.  L.,  75,)  the  nature  of  fraudulent 
conveyances  is  described  in  the  same  language.  In  the 
Eevised  Statutes,  though  the  language  is  more  refined,  the 
meaning  is  the  same.  Fraudulent  conveyances  are  such 
as  are  made  with  the  intent  to  hinder,  delay  and  defraud 
creditors  or  other  persons  of  their  lawful  suits,  &c.,  (2  K. 
L.,  137,  §  1.)  It  is  also  declared  (§  4)  that  the  question 
of  fraudulent  intent  shall  be  a  question  of  fact  and  not  of 
law,  and  that  no  conveyance  shall  be  adjudged  fraudulent 
as  to  creditors,  solely  on  the  ground  that  it  was  not 
founded  on  valuable  consideration.  {Per  Denio,  J.,  in 
Seymour  v.  Wilson^  14  N.  Y.  E.,  5C7.) 

A  few  cases  immediately  after  the  act  of  Elizabeth  may 
be  usefully  noticed.  A  cotemporaneous  exposition  by 
courts  of  justice  is  the  best  interpreter  of  a  statute. 

In  Bethel  Y.  Stanhope,  (Cro.  Eliz.,  810;  43  Eliz.,  1601,) 
it  was  found  by  special  verdict,  that  the  testator  was  pos- 
sessed of  certain  goods,  and  by  covin  to  defraud  his  credi- 
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tors,  made  a  gift  of  them  to  bis  daughter,  with  a  condition 
that  upon  payment  of  twenty  shillings  it  should  be  void. 
The  case  came  up  on  a  scire  facias  to  an  executor,  upon  a 
judgment  against  the  testator.  The  gift  was  held  utterly 
void  against  the  creditors,  by  13th  of  Elizabeth. 

In  Etimberton  v.  Hmogil,  (Hob.  E.,  72, 12  Jac.  1, 1610,) 
the  feoffment  was  avoided  upon  the  finding  of  a  jury  that 
it  was  made  by  covin  to  defraud  the  i>laintiff  and  other 
creditors. 

The  earliest  case  I  have  found  after  the  statute  is  Stohe's 
cas€y  3  Leon.  B.,  5 ;  16  Eliz.,  1573.)  A.  made  B.  his  execu- 
tor, and  died.  B.,  with  the  intent  to  defraud  the  creditors, 
refused  the  executorship.  Administration  was  granted  to 
a  stranger,  who  fraudulently  gave  the  goods  to  B.  {Per 
Dyer.)  K  the  gift  be  fraudulent,  then,  by  the  statute  13th 
of  Elizabeth,  the  gift  is  void,  and  B.,  by  the  occupation  of 
the  goods,  shall  be  charged  as  executor  of  his  own  wrong; 
and  according  to  his  opinion,  judgment  was  given. 

These  cases  are  sufficient  to  show  that,  soon  after  the 
statute,  the  general  intent  to  defraud  creditors  at  large, 
was  suflBcient  to  entitle  all  who  should  put  themselves  in 
a  situation  to  impeach  »  fraudulent  gift,  to  do  so.  But  in 
these,  and  in  all  the  numerous  cases,  I  have  found,  for  a 
considerable  period,  the  creditors  were  such  at  the  time  of 
the  gift  or  grant. 

The  earliest  authority  I  have  met  with,  in  which  subse- 
quent creditors  were  distinctly  permitted  to  question  a 
fraudulent  conveyance,  is  that  of  Naylor  v.  Baldwin^  (1  Ch. 
K.,  130, 15  Car.,  1,  1639.)  The  statute  of  Elizabeth  was  in 
1570.  The  voluntary  conveyance  for  wife  and  children 
Tvas  in  July,  1630.  The  debt  to  the  plaintiff  was  incurred 
in  August,  1631.  In  the  same  year  the  grantor  became 
indebted  to  the  two  other  plaintiffs.  These  debts  were 
sued  to  judgment.  Baldwin,  the  settler,  had,  as  I  think  it 
appears  from  the  case,  made  a  lease  of  the  lands,  for  £40 
consideration,  for  forty-one  years,  at  forty  shillings  rent. 
The  coDveyance  was  set  aside. 
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In  EvMferford  v.  Hark,  (2  Vem.,  261,  1692,)  a  faOier 
made  a  volantary  settlement  to  raise  portions  for  his 
younger  children.  The  plaintiffs  were  bond  creditors  for 
money,  but  thirteen  years  afterwards,  Hutchins,  one  of 
the  commissioners  of  the  great  seal,  stated  the  law  thus: 
"This  settlement  not  pursued,  for  the  trustees  did  not 
enter  and  take  possession  according  to  the  deed,  but  per- 
mitted the  father  to  live  in  the  house,"  &c.  And  a  deed 
not  at  first  fraudulent,  may  become  so  afterwards,  by  being 
concealed,  or  not  pursued,  by  which  means  creditors  are 
drawn  in  to  lend  their  money.  The  other  two  commis- 
sioners doubting,  it  was  sent  to  be  tried  at  law. 

The  case  of  St  Amend  v.  The  Countess  Dotaager  of  Jer- 
sey,  (Oomyn*s  K.,  253,  1716,)  in  conjunction  with  Lord 
Eosslyn's  doctrine,  in  Montague  v.  Earl  of  Sandwichj  (5 
Ves.,  386,)  settles,  that  when  a  bill  is  brought  by  bond 
creditors  to  set  aside  conveyances  in  administering  assets, 
subsequent  creditors  are  let  in  to  a  share,  if  not  because  it 
was  actually  void  as  to  them,  yet  upon  the  principle  of 
marshaling  the  assets  so  as  to  place  the  subsequent  credi- 
tors in  the  place  of  the  former,  as  to  such  property. 

Lord  Talbot  says,  {Jon£s  v.  Metrsh,  cases  Temp.  Talbot, 
64, 1734,)  "How  far  this  court  will  set  aside  a  family  set- 
tlement, without  any  consideration,  as  fraudulent,  against 
a  creditor  who  lends  his  money,  thirteen  years  after  the 
settlement,  I  do  not  say.  I  need  not  at  present  determine 
that  point." 

The  decisions  of  Lord  Hardwickb,  so  far  as  it  is  nexses- 
sary  to  advert  to  them  in  the  present  case,  involve,  I 
think,  these  propositions: 

If  the  grantor  remain  in  possession,  or  reserve,  (as  by  an 
annuity,)  an  interest  of  such  value  as  to  be  equivalent  to 
possession,  the  conveyance  cannot  stand. 

If  the  settlement  is  impeached  as  simply  voluntary, 
proof  of  indebtedness  at  the  time  must  be  made.  If  credi- 
tors then  existing  assail  it,  subsequent  creditors  may 
equally  reach  the  property  transferred. 
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A  man,  thoagh  not  indebted  at  the  time,  may  make  a 
voluntary  settlement,  with  a  view  to  his  being  indebted  at 
a  future  time,  and  that  will  be  void.  {MusseU  v.  Hammmidj 
1  Atk.,  13;  Walker  v.  Burrotvs,  1  Atk,,  93;  StUeman  v. 
Ashdown^  2  Atk.,  477;  Stiles  v.  The  Attorney  General^  2 
Atk.,  152;  Middlecome  v.  Marhw,  2  Atk.,  519;  Taylor  v. 
Jonesj  2  Atk.,  600.)  This  last  case  was  by  the  Master  of 
the  Bolls. 

Lord  Kenton,  in  Stevens  v.  Olive,  (2  Brown's  Ch.  E.,  91, 
1786,)  held  that  a  settlement  after  marriage  in  favor  of  a 
wife  and  children,  made  May,  1774,  was  good  against  a 
bond  creditor  of  March,  1775.  The  settlerwas  only  indebted 
in  a  sum  of  f  500,  secured  by  mortgage,  at  the  time  of  the 
settlement.  The  settler  took  an  estate  for  life.  Lush  y. 
Wilkinson,  (5  Yes.,  384,)  is  a  clear  case  upon  the  iacts. 
The  settler  appeared  to  have  been  only  indebted  in  two 
mortgages,  and  not  over  £100  beyond  them.  The  allega- 
tion in  the  bill  of  insolvency  was  not  proven.  An  account 
was  denied.  Lord  Kenyon  indeed  said :  You  have  come 
without  proving  one  antecedent  debt,  (unsecured.)  A 
single  debt  will  not  do;  it  must  depend  upon  whether  he 
was  in  insolvent  circumstances  at  the  time. 

Li  Kidney  v.  Coussmdker,  (12  Ves.,  148,)  Sir  Samuel 
EoMiiiLY  put  the  case  of  a  settler  indebted,  but  which 
debts  were  paid  by  moneys  borrowed  of  the  plaintiffs.  He 
thought  the  court  would  have  great  difficulty  in  deciding 
that  such  a  settlement  was  not  a  fraud.  The  Alaster  of 
the  Soils  said:  "Though  there  has  been  much  contro- 
versy, and  a  variety  of  opinion,  upon  the  question  whether 
such  a  settlement  (one  after  marriage)  is  fraudulent  as  to 
any  creditors,  except  such  as  were  creditors  at  the  time,  I 
am  disposed  to  follow  the  latest  decision,  that  of  Movr 
ta>gue  v.  Lord  Sandtcich,  which  is,  that  the  settlement  is 
only  fraudulent  as  against  such  creditors  as  were  creditors 
at  the  time.  Nothing  appeared  on  the  case  as  to  debts, 
except  the  allegation  of  the  answer  that  the  settler  was 
only  indebted  in  his  common  course  of  business  as  a 
trader. 
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Lord  Eldon,  in  George  v.  Milbank,  (9  Ves.,  190,)  speak- 
ing of  the  case  of  The  East  India  Company  v.  Clark, 
said:  The  settlement  likewise  contained  a  provision  for 
the  payment  of  debts;  that,  according  to  the  modem  doe- 
trine,  would  have  made  the  settlement  good  against  all 
future  creditors.  In  HoHoway  v.  MUlard,  (1  Mad.  Oh.  E., 
414,)  an  attempt  was  made  by  a  subsequent  creditor  to 
overturn  a  settlement  in  favor  of  an  illegitimate  child, 
upon  the  mere  ground  of  its  being  voluntary,  without 
stating  in  the  bill  that  the  party  was  indebted.  Sir  Tho- 
mas Plumeb  said:  It  is  not  fraudulent,  merely  because  it 
is  voluntary.  Its  being  voluntary  is  prima  facie  evidence, 
where  the  party  is  loaded  with  debt  at  the  time,  of  an 
intent  to  defeat  and  defraud  his  creditors;  but  if  not 
indebted,  his  disposition  is  good.  Whittington  v.  Jim- 
nings^  (6  Sim.  B.,  493,)  was  the  case  of  an  assignment  at  a 
time  when  the  assignor  was  indebted  to  the  plaintiff  fop 
the  balance  of  an  account.  That  balance  was  paid  off, 
but  new  sums  became  due,  and  the  balance  was  increased. 
The  assignment  was  set  aside.  There  was  also  in  the  case 
a  continued  insolvency,  as  well  as  a  continuing  debt. 

Richardson  v.  Smallwood,  (1  Jac.  E.,  552,)  the  Master  of 
the  Eolls  said,  he  did  not  recollect  an  instance  of  validity 
being  given  to  a  settlement,  where  the  party  was  largely 
indebted  at  the  time,  and  subsequent  creditors  applied  for 
relief.  Being  indebted  is  only  one  circumstance  from 
which  evidence  of  the  intention  may  be  drawn.  But  sup- 
pose a  person  indebted  to  execute  a  settlement  void  as  to 
creditors  at  the  time,  then,  if  they  are  paid  off,  and  a  new 
set  of  creditors  stand  in  their  places,  does  that  make  any 
difference?  Is  it  not  void  as  to  them?  If  it  be  not  so,  It 
would  be  easy  to  evade  the  statute.  I  do  not  conceive  it 
necessary  to  show  that  the  party  was  insolvent.  The 
question  is,  whether  the  court  is  satisfied  that  the  deed 
was  within  the  purview  of  the  statute,  that  it  was  made 
to  hinder  and  delay  creditors,  by  placing  the  property  out 
of  their  reach.  Townsend  v.  Westacott,  (2  Beav.,  340,)  was 
a  caae  of  large  indebtedness  at  the  time  of  the  voluntary 
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conveyanoe,  a  debt  to  the  plaintiff  himself.  The  remarks 
of  the  Master  of  the  Eolls  are  vahiable  as  to  the  question 
of  what  shall  be  the  extent  of  indebtedness  which  will 
vitiate  a  settlement  as  to  present  creditors.  A  customary 
liability  for  current  expenditures  is  not  enough  where 
means  are  adequate  »*  and  proof  of  absolute  insolyency  is 
not  requh-ed. 

French  v.  French,  (39  Bug.  L.  and  Eq.  E.>  85,)  is  to  the 
same  point  Lord  Oraxworth  takes  the  ground,  that  if 
the  effect  is  to  withdraw  assets  immediately  available,  so 
as  not  to  leave  the  party  sufficient  to  pay  his  creditors, 
that  is  clearly  a  delaying  within  the  act;  and  this,  although 
he  may  have  reversionary  interests  which  eventually  may 
be  applicable  for  payment  of  his  creditors. 

The  principal  cases  in  our  own  courts,  before  the  Bevised 
Statutes  of  1830,  were  HUdrethy.  Sands,  (2  John.  Oh.  E., 
35;)  The  Manhattan  Company  v.  Osgood,  (16  John.  £., 
162;)  Beade  v.  Livingston,  (3  John.  Gh.  B.,  481.) 

But  the  doctrine  of  the  Court  of  Errors  in  Seward  v. 
Jackson,  (8  Cow.,  422,)  tended  to  make  the  question,  even. 
as  to  existing  creditors,  one  of  fact,  and  not  determined 
merely  by  the  fact  of  the  deed,  when  for  family  purposes, 
being  voluntary.  It  raised  a  presumption  of  fraud,  which 
might  be  repelled  by  circimistances. 

Then  followed  the  Bevised  Statutes  of  1830.  The  4th 
section  of  the  act,  (2  B.  S.,  127,)  declared  the  question  of 
fraudulent  intent  was  to  be  deemed  a  question  of  fact; 
that  any  conveyance  or  charge  shall  not  be  adjudged 
fraudulent  as  against  creditors  or  purchasers,  solely  on 
the  ground  that  it  was  not  founded  on  a  valuable  con- 
sideration. 

The  statute  is  comprehensive,  and  includes  subsequent, 
as  well  as  prior  creditors.  Such  is  its  received  construe^ 
tion.  (Botts  V.  Cozine,  Hoff.  B.,  79;  Carpenter  v.  Boe,  10 
N.  T.,  227,  dted  first.) 

King  v.  WUcoz,  (11  Paige,  589,)  arose  shortly  before  the 
statute,  and  was  a  case  of  subsequent  creditors.  The 
Chancellor  said:  Upon  a  full  examination  of  all  the  cases, 
Bos w.— Vol.  VIII.        13 
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the  legal  principle  appears  to  be  established^  that  when  a 
voluntary  conveyance  is  made  and  received  with  an  actual 
intent  to  defraud  the  then  existing  creditors  of  the  grantor, 
it  is  not  a  lana  fide  conveyance  which  can  protect  the 
grantee  against  the  claims  of  subsequent  creditors. 

Carpenter  v.  Boe,  (10  N.  Y.  E.,  [6  Seld.,]  227,)  is  an 
important  case  on  this  subject.  In  February,  1847,  Eoe, 
the  defendant,  purchased  a  lot  of  ground,  the  deed  to  be 
executed  on  the  1st  of  May  next,  to  his  wife.  The  price 
of  the  lot  was  $10,000;  of  which  Eoe  paid  out  of  his  own 
funds  12,000,  and  he  and  his  wife  gave  mortgages  fop 
the  balance.  The  conveyance  was  made  in  May,  to  the 
wife. 

In  June,  1847,  Eoe  bought  from  the  plaintiffs  some  com, 
which  was  delivered  on  the  15th  of  that  month,  and  was 
paid  for  by  a  check  dated  forward  on  the  24th. 

On  the  16th  of  June,  he  joined  his  wife  in  conveying  the 
property  to  bis  son-in-law,  in  trust  for  his  wife,  with 
power  to  dispose  of  it  by  will  or  deed,  and  with  remainder 
to  her  heirs.    The  deed  was  voluntary. 

At  the  time  of  the  contract  of  purchase,  in  February,  he 
was  unembarrassed,  and  believed  himself  able  to  discharge 
all  his  debts.  In  Juue,  though  largely  indebted,  he  sup- 
posed himself  solvent.  On  the  23d  of  June  the  price  of 
grain  fell  largely,  and  Eoe  suspended  payment.  The  check 
was  dishonored,  and  judgment  recovered. 

The  agreement  was  considered  by  the  court  as  not  vary- 
ing the  case,  even  if  it  had  been  before  the  court,  which  it 
was  not,  being  set  up  in  an  irresponsive  answer. 

"To  avoid  the  conveyance  and  trust  to  and  in  favor  of 
his  wife,  it  was  not  necessary  that  the  debtor  should  be 
insolvent,  or  believe  himself  to  be  so,  when  they  were  exe- 
cuted or  created.  It  was  suflBcient  that  he  was  indebted, 
and  that  insolvency  would  be  the  inevitable  or  probable 
result  of  want  of  success  in  the  business  in  which  he  was 
engaged.  He  could  not,  legally  or  honestly,  in  this  man- 
ner, provide  for  himself  or  family,  and  cast  upon  his  credi- 
tors the  hazards  of  his  speculations." 
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The  deed  and  the  trust  were  declared  void  as  to  the 
complainants. 

A  similar  rule  was  declared  itt  Pariah  v.  Murpheey  by 
the  Supreme  Court  of  the  United  States.  (13  How.,  97.) 
The  plaintiffs  were  creditors  for  debts  accruing  both 
before  and  after  the  voluntary  conveyance.  The  court 
say,  if  the  facts  and  circumstances  show  clearly  a  fraudu- 
lent intent,  the  conveyance  is  void  against  all  creditors, 
past  or  future.  Where  a  voluntary  conveyance  is  made 
by  an  individual  free  from  debt,  with  a  purpose  of  com- 
mitting a  fraud  on  future  creditors,  it  is  void  under  the 
statute.  To  avoid  the  settlement,  insolvency  need  not  be 
shown  nor  presumed;  it  is  enough  that  when  it  was  made. 
Goff  was  engaged  in  merchandising,  principally  on  credit ; 
and  his  means  consisted  of  a  broken  assortment  of  goods ; 
debts  due,  scattered  all  over  the  country,  in  small  sums; 
wild  lands  of  little  value ;  a  few  negroes ;  and  a  very  limit- 
ed amount  of  improved  real  estate,  the  value  of  which  was 
greatly  overestimated.    The  settlement  was  declared  void. 

Thus  the  provision  of  the  Eevised  Statutes,  making  the 
question  of  fraudulent  intent  a  question  of  fact,  restores 
an  ancient  doctrine  of  the  common  law ;  and  its  other  doc- 
trine is  equally  in  force,  that  the  intent  to  defraud  may 
exist  as  to  undefined  classes  of  creditors,  as  well  as  to  a 
particular  individual.  Upon  these  ancient  rules  is  engrafted 
the  principle  of  later  days,  that  the  fraud  may  exist  as 
to  subsequent  creditors ;  also,  may  be  found  as  a  design 
conceived  to  avoid  payment  of  subsequently  created 
demands. 

In  each  case,  the  extent  of  the  party's  debts  owing  at 
the  time;  his  situation  and  the  hazards  of  his  trade;  the 
comparative  amount  of  his  property ;  are  all  matters  admis- 
sible in  evidence,  upon  the  question. 

Some  conclusions  of  an  important  character,  and  bearing 
particularly  upon  the  case  before  us,  appear  to  be  justly 
deducible  from  the  history  of  the  law  I  have  stated.  The 
first  inquiry  is,  were  there  creditors  at  the  time  of  the  con- 
veyance who  could,  upon  the  facts  then  existing,  have 
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succeeded  in  setting  it  aside?  If  so^  has  the  party  con- 
tinued since  that  time  indebted  to  others,  who  could  have 
been  equally  successful,  even  if  the  original  creditors  had 
been  paid  off?  And  so  were  there  successive  creditors  at 
every  ftiture  period  to  the  time  the  deed  is  impeached,  as 
to  whom  it  would  have  been  adjudged  void.  If  this  is 
found  to  be  the  case,  then  I  apprehend  the  subsequent  credi- 
tor (the  grounds  of  impeaching  the  instrument  remaining 
unchanged)  stands  upon  an  equal  footing  with  a  prior  credi- 
tor. Then  there  is  an  indication  of  the  intention  originally 
to  make,  and  subsequently  to  maintain  the  deed,  in  fraud 
of  the  party's  creditors.  We  are  not  to  forget  that  the 
statute  of  Elizabeth  was  directed  as  explicitly  to  the  main- 
taining, putting  in  use,  and  avowing  covinous  gifts,  as  to 
the  making  them. 

In  the  present  case,  the  party  never  ceased  to  be  indebted 
from  the  date  of  the  conveyances  until  his  insolvency, 
which  took  place  within  a  year. 

The  judgment  should  be  affirmed. 

BoswoBTH,  Oh.  J.  K  the  fact  found,  that  the  several 
conveyances  by  Oeorge  Murphy  were  made  with  intent  to 
defraud  his  cieditors,  is  sustained  by  the  evidence,  and 
without  the  erroneous  admission  or  rejection  of  evidence, 
then  the  merits  of  the  case  have  been  correctly  decided. 
There  was  evidence  given  tending  to  establish  that  fact. 

George  Murphy,  on  the  9th  of  August,  1866,  disposed 
of  all  his  property,  except  such  moneys  as  he  may  have 
had,  or  may  have  been  owing  to  him.  He  left  one  child 
wholly  unprovided  for.  He  was  then  in  debt,  but  to  what 
precise  amount  the  evidence  does  not*  disclose.  He  con- 
tinued in  debt  to  the  time  oi  his  failure.  As  he  bought 
on  short  credit,  existing  debts  were,  from  time  to  time, 
soon  paid,  and  new  ones  created.  It  does  not  appear  that, 
after  conveying  his  property,  he  could  have  paid  what 
.debts  he  then  owed,  nor  that  he  could  not. 

Although  the  conveyances  were  immediately  recorded, 
yet  there  was  no  visible  change  of  possession.    What 
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Mary  Murphy  did  with  the  rents  and  other  moneys  that 
came  to  her  hands,  does  not  appear. 

From  the  time  of  the  conveyances  to  the  time  of  George 
Murphy's  failure,  the  family  lived  together  as  before,  and 
Edward  Murphy  did  not  go  into  business  on  his  account. 
George  Murphy  had  no  consultations  with  his  children 
before  conveying  to  them. 

On  the  other  hand,  there  is  no  evidence  of  any  existing 
debt  against  George  Murphy,  contracted  prior  to  the 
20th  of  May,  1857,  except  perhaps  150,  due  to  Isaac 
Budlong. 

George  Murphy  testified  that  he  had  no  thought  of  fail- 
ing at  that  time.  He  was  buying  cattle  to  the  extent 
of  $1,500  to  $2,000  weekly,  from  the  time  of  the  convey- 
ances to  the  time  of  his  failure,  and  seems  to  have  met  lids 
engagements  promptly  up  to  about  the  time  of  his  failure. 
The  testimony  of  Marcus  Beach  and  William  Oasey  tends 
to  show  losses  in  the  latter  part  of  his  business  operations. 
And  it  does  not  affirmatively  api)ear  that  he  received  any 
rents,  of  or  from  the  property,  subsequent  to  the  convey- 
ance thereof. 

Besides  this,  the  opinion  of  the  judge  at  si)ecial  term, 
seems  to  show  that  he  regarded  evidence  given,  not  in 
chief,  but  to  impeach  George  Murphy,  as  evidence  to  the 
merits.  The  opinion  states,  that  *^one  witness  swears 
that  he  expressly  declared  that  he  was  apprehensive  of 
losses,  and  meant  to  keep  the  property  in  his  family.  It 
is  his  intent,  proven  by  declarations  and  acts,  which  is  to 
govern  the  case." 

This  statement,  whatever  it  was,  was  made  after  his 
failure,  and  some  ten  months  after  the  first  convej'^ances 
were  executed  and  recorded.  The  judge  had  previously 
excluded,  on  the  defendants'  objection,  evidence  of  George 
Murphy's  declarations  subsequent  to  the  conveyances. 

George  Murphy  was  asked  by  the  plaintiff",  on  cross- 
examination,  whether  he  made,  after  his  failure,  a  certain 
statement  to  Isaac  Budlong,  and  he  said  he  did  not. 
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Badlong  waa  then  recalled,  and,  with  a  view  to  impeach 
George  Murphy's  testimony,  was  asked  if  the  latter  made 
that  statement  to  him,  and  the  answer  was,  ''  he  did." 

On  being  cross-examined,  to  ascertain  what  that  state- 
ment was,  it  turned  out  that  Oeorge  Murphy  had  not 
stated  any  such  thing.  There  was,  therefore,  no  impeach- 
ment of  his  testimony,  by  proving  that  he  had  said,  what 
he  swore  he  did  not  say.  In  this  cross-examination.  Bud- 
long  represents  George  Murphy  as  saying  **  he  did  not 
expect,  or  intend  to  cheat  his  creditors ;  but  he  was  afiraid 
he  would  lose  his  property,  and  wanted  to  save  it  for  his 
family ;  he  gave  it  to  his  children ;  he  expected  to  go  on 
with  his  business  and  succeed.  This  was  the  substance 
of  what  he  said ;  I  can't  say  they  were  his  exact  words ;  I 
do  not  think  they  were.^^ 

If  the  judge  would  not  have  admitted  these  declarations, 
as  evidence  of  a  fraudulent  intent  in  making  the  convey- 
ances, then  inasmuch  as  the  evidence  was  parcel  of  testi- 
mony given  solely  to  impeach  the  testimony  of  George 
Murphy,  and  wholly  failed  to  accomplish  that  result ;  but 
on  the  contrary  tended  to  disparage  the  testimony  of  the 
impeaching  witness  more  than  it  did  that  of  Murphy,  was 
it  not  error  to  admit  it,  and  weigh  it  in  coming  to  a  final 
decision,  as  competent,  direct  testimony  to  prove  the  fact 
of  a  fraudulent  intent  in  making  the  deeds  ? 

The  declarations  of  a  party  made  after  he  has  conveyed 
all  his  interest,  are  inadmissible  as  evidence  to  impeach 
the  title  of  his  grantee.  (1  Cow.  &  Hill's  and  Edw.  Notes, 
pp.  313,  318,  320.) 

If  such  evidence,  when  admissible  and  admitted  for  a 
different  purpose,  is  permitted,  under  the  charge  of  the 
judge  to  be  considered  by  the  jury  as  competent  evidence 
in  itself,  to  impeach  the  conveyance,  is  it  not  error  ? 

There  is  an  exception,  apparently  directed  to  the  alleged 
error  of  the  judge,  in  considering  and  giving  weight  to  this 
evidence  in  coming  to  his  final  conclusion. 

On  a  case,  involving  the  peculiar  facts  of  the  present, 
where  it  expressly  appears  that  much  weight  was  given  to 
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iDCompetent  evidence,  and  that  every  exception  was  taken 
which  possibly  could  be  taken,  ought  not  a  new  trial  to 
be  granted?  If,  with  that  evidence  excluded,  the  judge 
had  found  no  actual  intent  to  de&aud,  would  the  court 
reverse  his  judgment  ? 

In  finding  an  intention  to  defraud,  he  haa  been  strongly 
influenced  by  evidence  incompetent  for  such  a  purpose; 
the  admission  of  the  evidence  was  excepted  to,  and  the 
dedsion  of  the  court,  in  making  this  application  of  the 
evidence,  was  also  excepted  to ;  under  such  circumstances, 
and  considering  the  evidence  affecting  the  merits,  I  think 
the  defendants  should  have  a  new  trial,  if  not  as  a  matter 
of  right,  at  least  upon  terms.  But  my  brethren  being  of 
opinion  that  the  judgment  should  be  affirmed,  it  will  be  so 
ordered. 

Judgment  affirmed. 


Austin  Sherman,  Plaintiff  and  Appellant,  v.  Michael 
MoEjeon,  Defendant  and  Eespondent. 

1.  Where  in  proceedings  to  open  a  public  place  between  designated  streets  in 
the  city  of  New  York,  by  widening  one  of  said  streets  and  closing  a  part 
thereof,  pursuant  to  the  statutes  in  that  behalf,  the  commissioners  report 
that  a  part  of  one  of  said  streets  (describing  it)  "is  required  for  the  purpose 
of  being  closed,  and  vesting  the  same  to  the  use  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  city  of  New  York,"  and  award  a  specified  sum  for 
damages  to  be  paid  to  the  owner  therefor,  and  such  owner,  with  knowledge 
of  the  proceedings  and  of  the  fact  that  such  sum  is  awarded  to  be  paid  as 
damages  for  divesting  his  title  and  vesting  it  in  the  corporation,  accepts  the 
sum  so  awarded,  he  is  thereby  estopped  from  alleging  that  he  did  not  con- 
sent to  such  proceedings,  and  that  the  title  to  such  premises  did  not  become 
vested  in  the  corporation. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Robertson,  J.  J.) 
Heard,  December  7,  1860;  decided,  March  9,  1861. 

AppBAii  by  the  plaintiff  from  a  judgment.  The  action 
was  commenced  in  August,  1853,  and  was  tried  June  10th, 
1868,  before  Mr.  Justice  Pierrepont  and  a  jury,  when  a 
verdict  was  ordered  for  the  defendant,  and  the  plaintiff 
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excepted.  The  action  was  brought  against  the  defendant, 
as  the  lessee  of  George  Harrison,  to  recover  possession  of  a 
lot  of  land  on  the  southeast  comer  of  Bleecker  and  Grove 
streets,  in  New  York  city,  beiug  about  seventeen  feet, 
one  inch  in  front,  running  back  about  seventy-four  feet, 
ten  and  a  half  inches  on  both  sides,  and  being  about  thir^ 
teen  feet,  seven  and  three-fourths  inches  on  the  rear.  The 
premises  were  originally  a  part  of  Grove  street 

The  plaintiff,  as  evidence  of  title,  proved  a  conveyance 
from  the  Manhattan  Company  to  Charles  Oakley,  of  four 
lots  on  the  comer  of  Burroughs  (afberwards  Grove)  street, 
and  Herring  (afterwards  Bleecker)  street,  being  seventy- 
five  feet  on  Grove  street,  and  ninety  feet  on  Bleecker 
street,  dated  August  17th,  1827,  and  recorded  August 
25th,  1827,  under  which  deed  Charles  Oakley  went  into 
possession  in  1827. 

Plaintiff  also  proved  certain  judgments  against  Charles 
Oakley,  and  a  deed  from  Thomas  Carnley,  sheriff,  to  the 
plaintiff,  acknowledged  8th  January,  and  recorded  Janu- 
ary 10th,  1853,  reciting  the  executions  on  said  judgments, 
and  conveying  to  the  plaintiff  all  the  right,  title  and  inte- 
rest which  Charles  Oakley  had  on  the  18th  day  of  June, 
1839,  (the  day  of  the  docketing  of  one  of  said  judgments,) 
or  at  any  time  afterwards,  in  and  to  the  premises  in  ques- 
tion in  this  suit. 

Plaintiff  also  proved  a  quit-claim  deed  from  Charles 
Oakley  to  him,  of  the  premises  in  question. 

Plaintiff  also  produced  testimony  in  relation  to  his 
having  fenced  in  the  lot  in  question  about  the  year  1837 
or  1838. 

Plaintiff  also  proved  that  in  January,  1836,  proceedings 
were  taken  by  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York  "  to  open  a  public  place  between 
Grove,  Christopher  and  Fourth  streets,  and  to  improve 
Grove  street  between  Fourth  street  and  Bleecker  street, 
by  widening  the  same  on  the  northerly  side,  and  by  clos- 
ing a  part  thereof  on  the  southerly  side;"  that  an  appli- 
cation for  that  purpose  was  made  to  tlie  8ui)reme  Court ; 
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that  commissioners  were  appointed,  who,  on  or  about  Feb- 
ruary 17th,  1837,  made  their  report,  by  whieh,  among 
other  things,  it  appeared  that  a  gore  of  land  lying  in 
Grove  street,  on  the  southerly  side  (including  the  premises 
in  question,)  was  **  required  for  the  purpose  of  being 
closed,  and  vesting  the  same  to  the  use  of  the  Mayor,  Al- 
dermen and  Commonalty  of  the  City  of  New  York." 

The  commissioners  assessed  the  corporation  for  the  said 
land  so  taken  (including,  as  it  is  claimed,  the  premises  in 
question)  in  the  sum  of  $5,125. 

In  their  first  report  the  commissioners  made  some  small 
awards  and  assessments  on  Oakley's  property,  and  adver- 
tised for  objections,  &c. 

On  hearing  the  objections  they  reconsidered  their  action 
in  reference  to  Oakley's  proi>erty,  and  allowed  him  the 
sum  of  fifteen  hundred  dollars  for  his  damages  in  the 
matter,  which  sum  was  paid  to  and  accepted  by  him  on 
September  13th,  1838.  The  report  was  confirmed  on  April 
6th,  1837. 

The  defendant  read  in  evidence  a  deed  from  Oakley 
and  wife  to  David  H.  Bobertson,  recorded  March  18th, 
1839,  conveying  the  same  premises  conveyed  by  the  Man- 
hattan Oompany  to  Oakley,  and  by  the  same  description 
as  in  their  deed,  with  this  difference,  that  in  one  part  the 
words  are  *'  northerly  by  the  late  line  of  Grove  street," 
instead  of  "northerly  by  Grove  street." 

The  defendant  then  read  in  evidence  a  mortgage  by 
Oakley  to  the  executors  of  William  W.  Gilbert  for  $15,000, 
recorded  February  22d,  1835,  of  the  same  premises,  and 
by  the  same  description  as  contained  in  the  deed  from  the 
Manhattan  Company  to  Oakley.  He  also  read  the  proceed- 
ings in  Chancery  by  which  that  mortgage  was  foreclosed. 

Also  a  deed  from  Philo  T.  Buggies,  Master  in  Chancery, 
to  James  Dill,  as  a  purchaser  at  the  foreclosure  sale 
recorded  February  8th,  1847,  of  the  lot  bounded  by  the 
old  line  of  Grove  street,  and  adjoining  the  lot  in  question. 

Also  a  deed  firom  James  Dill  to  George  Harrison,  of  the 
same  lot,  recorded  May  2d,  1848. 
Bosw.— Vol.  VIII.      14 
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The  defendant  also  put  in  evidence  the  map  made  for 
the  commissioners  appointed  to  widen  and  improve  Grove 
street  On  this  map  the  lot  adjoining  the  premises  in  ques- 
tion is  marked  No.  51. 

The  defendant  then  read  in  evidence  a  deed  from  the 
Mayor,  Aldermen  and  Commonalty  of  the  city  of  New- 
York  to  George  Harrison,  of  the  premises  in  question, 
recorded  October  20th,  1847.  It  was  admitted  that  the 
defendant  was  a  lessee  of  said  Harrison,  and  was  in  posses- 
sion. A  demand  of  fi^ossession  before  suit  brought,  and  a 
refusal  to  surrender  it  were  also  admitted. 

Charles  Oakley's  order  for  the  payment  of  the  $1,500 
awarded  to  him  for  damages,  and  the  receipt  of  payment 
thereof,  are  as  follows,  viz. : 

*'  The  Comptroller  will  please  pay  the  award  to  me  for 
opening  Grove  street,  to  Mr.  Edward  Eoome,  who  is  here- 
by aiithorized  to  receipt  for  the  same  in  my  name. 

"  New  York,  13th  September,  1838. 

"  Charles  Oakley." 
"  September  13th,  1838. 

"  Eeceived  from  the  Street  Commissioner,  Warrant  No. 
2852,  for  $1,500,  being  the  amount  awarded  by  the  Com- 
missioners in  the  above  matter,  to  Charles  Oakley. 

"  Charles  Oakley, 
"  by  Edward  Roome.'* 

Other  items  of  testimony,  according  to  the  view  taken 
on  the  appeal,  of  their  effect,  are  stated  in  the  opinions 
following. 

Charles  W.  Sandford,  for  appellant. 

John  Van  Buren  and  Malcolm  CampbeUj  for  respondent. 

Eobertson,  J.  The  defendant  relies,  for  his  defense, 
upon  the  want  of  a  possessory  title  in  the  plaintiff  at  the 
time  of  bringing  this  action ;  to  sustain  which  he  urged 
several  grounds  as  follows  : 

1.  That  the  deed  from  the  Manhattan  Company  did  not 
convey  the  land  to  the  middle  of  Grove  and  Bleeeker 
streets,  to  Oakley. 
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2.  That  Dill,  under  whom  Harrison,  the  defendant's 
lessor,  acquired  title,  derived  title  to  the  premises  in  ques- 
tion by  the  conveyance  to  him  of  the  adjoining  lots,  upon 
the  foreclosure  of  the  mortgage  to  Gilbert's  executors. 

3.  That  Eobertson  acquired  title  to  the  premises  in  ques- 
tion by  the  conveyance  to  him  from  Oakley. 

4.  That  the  receipt  of  the  sum  of  fifteen  hundred  dollars 
by  Oakley,  from  the  Oorjioration  of  New  York,  pursuant  to 
the  award  of  the  commissioners,  in  the  proceedings  for 
closing  this  part  of  Grove  street,  eistopped  him  from  object- 
ing to  the  vesting  of  the  title  of  the  premises  in  question 
in  such  Corporation  by  such  proceedings. 

5.  That  if  the  title  to  the  premises  in  question  had  not 
been  in  the  Corporation  of  New  York  previous  to  the  pro- 
ceedings for  closing  Grove  street,  and  the  title  to  the  part 
closed  was  not  vested  in  them  by  virtue  thereof,  no  valid 
proceedings  were  ever  taken  to  close  such  street ;  it  still 
remains  a  public  highway,  and  the  plaintiff  has  no  right 
to  recover  possession  thereof. 

The  map  referred  to  in  the  conveyance  from  the  Man- 
hattan Company  to  Oakley,  was  not  in  evidence,  and, 
therefore,  it  is  impossible  to  fix  the  position  and  dimen- 
sions of  the  two  pieces  of  land  bounding  the  premises  then 
conveyed,  on  the  east  and  south.  The  boundaries  on  the 
west  and  north  are  said  to  be  two  streets,  and,  by  well- 
settled  authority,  this  includes  to  the  middle  thereof.  No 
extrinsic  evidence  of  facts,  from  which  the  meaning  of  the 
words  "four  lots,"  which  form  part  of  the  description,  could 
be  inferred,  was  given.  The  dimensions  given,  it  would 
seem,  ought  to  control  the  meaning  of  the  word  "street,' 
previously  used,  since  any  intimation  on  the  face  of  an 
instniment,  of  an  intention  to  confine  it  to  the  side  of  the 
street,  has  been  held  to  govern  such  meaning.  {Jones  v. 
Cawmariy  2  Sandf.,  234.)  But  the  case  of  Hammond  v. 
McLachlanj  decided  in  this  Court,  (1  Sandf.,  323,)  seems 
to  rest  solely  on  the  ground,  that  a  boundary  by  a  street  is 
one  by  the  middle  of  it,  and  that  dimensions  must  yield  to 
such  a  boundary,  being  a  natural  object;  and  must  be 
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rejected,  although  both  might  be  constraed  together  so  as 
to  give  a  piece  of  land  entirely  different  from  that  con- 
tended for.  A  piece  of  land  ninety  feet  long  and  seventy<r 
five  teet  wide,  bounded  by  the  middle  lines  of  two  streets, 
where  they  approach  to  intersect  each  other,  is  entirely 
different  from  one  of  the  same  dimensions,  bounded  by 
the  side  lines  of  such  streets,  where  they  approach  to  inter- 
sect each  other.  K  that  case  is  authority  for  the  doctrine 
which  I  have  supposed  to  be  sustained  by  it,  Mr.  Oakley 
acquired  title  by  the  deed  fix>m  the  Manhattan  Oompany, 
to  the  land  in  Grove  street,  in  front  of  the  premises  then 
taken  possession  of  by  him. 

It  is  quite  clear  DUl  derived  no  title  to  the  premises  in 
question  from  the  master's  deed  to  him;  one  piece  of  land 
cannot  pass  as  appurtenant  to  another,  and  the  description 
in  the  conveyance  to  him  of  the  land  conveyed  excluded 
such  premises.  It  also  seems  equally  plain  that  the  deed 
to  Eobertson  excluded  them,  as  the  description  therein 
bounded  the  land  conveyed  to  him  by  the  "late  line  of 
Grove  street ;"  of  the  meaning  of  which  there  can  be  no 
doubt,  as  the  proceedings  for  closing  part  of  it  had  only 
recently  been  confirmed,  and  the  land  so  conveyed  was 
the  same  premises  as  had  been  conveyed  to  Oakley  by 
the  Manhattan  Company,  although  it  did  not  comprise  the 
whole.  If  there  was  any  conflict  between  the  two,  the 
latter  description  ought  rather  to  be  rejected. 

This  brings  the  defects  in  the  plaintiff's  title  to  the 
fourth  ground  of  objection,  to  wit :  that  his  grantor  had 
parted  with  all  his  right  to  the  premises  in  question,  by 
accepting  the  sum  awarded  to  him  in  the  report,  by  whose 
confirmation.  Grove  street  was  partially  closed,  and  the 
premises  in  question  relieved  of  the  right  of  the  way  of 
the  public  and  transferred  to  the  Corporation.  Without 
examining  to  whom  the  fee  of  such  land  might  have 
belonged  originally,  I  shall  adopt  the  ordinary  presump- 
tion that  it  was  in  the  possessors  of  the  a^joijiing  soil,  not- 
withstanding there  is  no  evidence  that  the  Manhattan 
Company,  under  whose  deed  Charles  Oakley  went  into 
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possession  of  the  land  adjoining  that  in  controversy,  ever 
owned  any  land  there,  and,  although,  probably,  the  map 
referred  to  in  such  deed  would  show  that  it  had  all  been 
once  the  property  of  William  W.  Gilbert ;  for  mere  posses* 
8ion  of  ac^acent  land,  not  ripening  into  a  title,  has  not 
been  held  to  destroy  a  title  subsisting  to  the  soil  of  an  ad* 
joining  highway,  and  the  actual  possession  of  Oakley  of 
the  premises  in  question  had  not  lasted  twenty  years  when 
he  was  dispossessed  by  Harrison. 

The  first  report  of  the  commissioners  in  the  Grove  street 
improvement  vested  the  title  to  the  land  in  controversy  in 
the  Corporation  of  the  Oity,  on  paying  a  certain  sum  to  the 
unknown  owners  thereof:  The  name  "Charles  Oakley," 
in  snch  report,  is  placed  in  the  margin  thereof,  opposite 
the  description  of  certain  premises  a<]tJoining  ihdse  in  ques* 
tion,  which  they  assess  for  benefit  by  such  improvements. 
Certain  sums,  also  placed  in  the  margin,  and  certain  num- 
bers, such  as  51,  are  placed  under  such  description.  The 
object  of  such  name,  and  the  reference  of  such  niunber,  are 
not  therein  explained;  and  the  owners  of  such  lands  are 
therein  alleged  to  have  a  right  of  way  over  the  premises  in 
question.  Their  second  report  corrects  the  first  by  alter- 
ing the  amounts  set  opposite  such  description  of  premises 
for  benefit,  using  the  numbers  and  name  to  designate 
them :  It  then  allows  Charles  Oakley  $1,600,  which  it  de- 
clares to  be,  "  instead  of  assessments  set  forth  in  such  first 
report  for  widening  Grove  street."  Upon  every  just  prin- 
ciple of  construction,  the  last  declaration  must  be  rejected 
as  unmeaning  and  surplusage :  There  are  no  assessments 
in  the  original  report  against  the  lots  designated  as  No. 
51,  or  which  have  the  name  of  Charles  Oakley  written 
opposite  to  them,  merely  for  widening  Grove  street.  In  the 
next  place,  the  Commissioners  had  just  corrected  the  asses- 
ments  for  benefit  from  the  whole  improvement  upon  all 
the  pieces  of  land  designated  as  "  Nos.  51,  &c.,"  "  Charles 
Oakley ;"  and  it  is  not  to  be  inferred  they  meant,  without 
saying  so,  forthwith  to  change  them  again  from  assess- 
ments for  benefit  into  awards  for  damages.     Moreover, 
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having  declared  in  their  first  report  that  the  owners  of  tlie 
adjoining  lote  had  a  private  right  of  way  over  the  land  in 
question,  which  must  remain  as  a  way  of  necessity,  although 
the  character  of  a  public  highway  might  be  ta^en  away 
from  it  by  the  proceedings  in  question,  the  Oommissioners 
would  hardly  have  awarded  to  the  owner  the  damages  in 
question,  simply  because  the  public  would  be  prevented 
from  using  the  land  closed,  as  a  street.  The  number  51 
must,  for  the  same  reasons,  be  considered  as  immeaning, 
and  be  rejected,  and  the  award  remain  and  be  construed 
simply  as  one  to  Charles  Oakley,  of  which  the  purpose 
and  consideration  must  be  otherwise  inferred.  Mr.  Oak- 
ley received  the  amount  as  one  for  opening  Grove  street^ 
because  he  so  designated  it  in  his  order ;  but  he  evidently 
referred  to  the  whole  improvement.  There  does  not  api)ear 
expressly  on  the  face  of  either  report  anything  for  which 
Mr.  Oakley  was  to  receive  this  sum.  All  the  lands  decided 
to  be  affected  by  benefit  or  damage  from  such  improve- 
ment, in  the  opinion  of  the  commissioners,  are  separately 
described,  and  different  amounts  charged  therein  or 
awarded  therefor;  yet  it  cannot  be  doubted  that  such  sam 
was  awarded,  paid  and  received,  not  as  a  gratuity,  but  for 
some  damage  done  to  Mr.  Oakley  by  the  improvement 
and  the  proceedings  necessary  to  make  it.  All  other  lands 
in  which  he  appears,  by  such  rejK)rt,  to  have  been  inte- 
rested, are  assessed  for  benefit;  of  course  it  was  not  for 
damage  to  them.  I  think,  from  the  face  of  the  papers  and 
extrinsic  facts  properly  admissible  in  evidence,  it  will  fully 
appear  for  what  such  award  was  made  and  received.  The 
assessments  for  benefit  by  both  rei)orts  were  only  suflScient 
to  satisfy  awai'ds  for  damages  to  the  owners  of  pieces  of 
land  specifically  described  therein  as  injured  by  the  pro- 
posed improvement,  as  well  as  the  expenses  of  the  proceed- 
ings. There  were,  therefore,  no  means  i)rovided  thereby 
for  paying  the  award  in  question;  the  corporation  wore 
not  liable  to  pay  it,  because  it  was  not  declared  to  be  for 
damage  to  any  specified  piece  of  land,  or  produced  by  any 
part  or  the  whole  of  the  proposed  improvement,  for  the 
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statute  did  not  make  them  responsible  for  sums  awarded* 
except  for  damage  to  some  property,  specifically  pointed 
out,  caused  by  such  improvement.  Mr.  Oakley  had  no 
means,  therefore,  of  compelling  the  payment  of  such  money 
as  an  award  for  damages.  On  the  other  hand,  it  was 
declared  by  the  first  report,  that  the  corporation  should 
pay  a  certain  sum  for  having  vested  in  them  the  title  to 
the  land  in  question,  with  certain  other  adjoining  lands. 
If  the  title  to  the  land  in  question,  then,  was  really  vested 
in  Mr.  Oakley,  both  the  corporation  and  himself  discovered 
that  he  was  one  of  the  unknown  owners.  The  commis- 
sioners allowed  him  fifteen  hundred  dollars  for  something; 
it  could  not  be  inlferred  to  be  for  damages  to  the  value  of 
that  land  itself,  by  merely  taking  away  the  right  of  the 
public  to  use  it,  and  confining  its  use  to  the  adjoining  own- 
ers only,  which  would  be  the  result  of  the  contemi)lated 
improvement ;  it  could,  therefore,  only  have  been  for  the 
taking  away  and  his  relinquishment  of  his  interest  in  the 
land  in  question.  A  judgment  by  such  proceedings,  vest- 
ing lands  not  required  for  a  public  improvement  in  the 
City  Corporation,  is  not  entirely  null  and  void,  as  though 
they  had  never  been  taken,  but  only  voidable  at  the  elec- 
tion of  the  parties  injured,  who  may  waive  their  rights. 
For  such  waiver  it  is  not  held  to  be  necessary  that  there 
should  be  a  formal  agreement  entered  into  between  the  cor- 
poration and  the  parties  owning  the  lands,  or  a  subsequent 
formal  conveyance  of  the  lands.  The  proceedings  are 
effectual  to  take  the  case  out  of  the  Statute  of  Frauds, 
{Balcer  v.  Braman,  6  Hill,  47;  Embury  v.  Conner^  3  Gomst., 
511,)  and  the  receipt  of  the  money  operates  as  an  estoppel 
in  pais  against  a  claim  of  title.  The  statute  is  simply  to 
be  construed  as  having  the  words,  "  with  the  consent  of 
the  owner,"  inserted.  {Embury  v.  Conner,  nbi  supra.)  The 
procuring  and  mode  of  obtaining  that  consent  is  to  be 
governed  by  general  rules  of  law  respecting  any  other 
consents.  If  the  sum  awarded  to  Oakley  had  been 
declared  to  be  for  damage  by  the  improvement,  it  would 
have  been  payable  from  the  funds  raised  from  the  parties 
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assessed,  and  they  coald  have  objected  to  it  {Matter  of 
39th  street,  1  HUl,  191.)  If  he  had  objected  to  the  report 
for  taking  away  his  land  without  his  consent,  the  whole 
report  would  have  been  defeated.  {Matter  of  John  and 
Cherry  streets,  19  Wend.,  569.)  As,  therefore,  the  corpo- 
ration could  not  use  such  funds  for  the  purpose,  the  money 
paid  to  Oakley  must  have  come  from  some  other  source, 
and  been  paid  for  some  other  reason  than  merely  for 
damages  produced  by  the  improvement.  As,  therefore, 
on  the  one  hand,  the  only  fund  out  of  which  the  corpora- 
tion could  pay  such  award  was  the  amount  to  be  paid  by 
them  for  vesting  the  title  in  them,  and  they  were  not 
bound  to  pay  it,  except  on  receiving^a  waiver  of  any 
olgection  to  tiie  decree  of  title  in  them;  and  as,  on  the 
other,  Oakley  could  not  enforce  its  payment,  and  the  only 
consideration  he  could  be  held  to  have  given  for  it  was  a 
waiver  of  his  objections,  and  if  he  did  not  receive  it  on 
that  account,  he  would  be  liable  to  pay  it  back ;  and  as  he 
received  it  under  such  proceedings,  at  that  time  owning' 
the  title,  it  is  fair  to  presume  that  he  received  it  for  such 
waiver;  besides  which,  as  he  never  offered  to  pay  it  back, 
nor  applied,  as  one  of  the  unknown  owners,  for  his  share 
of  the  money  awarded  to  extinguish  his  title,  but  stood  by 
and  saw  the  improvement  carried  into  effect,  and  received 
the  award,  after  inclosing  the  land,  but  subsequently  aban- 
doned its  possession  to  a  grantee  of  the  corporation,  who 
paid  $3,100  therefor,  and  allowed  him  to  improve  it  with- 
out notifying  him  of  his  claim,  he  must  be  held  to  have 
estopi>ed  himself  from  setting  it  up.  Indeed,  taking  the 
doctrine  laid  down  by  Justice  Jbwbtt,  in  Emhwry  v.  Con- 
ner, in  connection  with  that  advanced  in  the  case  of  John 
and  Oherry  streets,  the  order  of  confirmation  did  not  pre- 
clude Oakley  from  objecting  to  the  effect  of  the  proceed- 
ings ;  and  they  were  so  entire  that  an  impro|)er  appropria- 
tion of  land  to  the  Oorporation  rendered  the  whole  report 
erroneous.  The  only  conclusion  to  be  arrived  at,  is,  that 
the  whole  proceedings  were  liable  to  be  avoided  until  the 
owners  consented  to  the  appropriation,  because  that  objec- 
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tiion  coold  be  taken  at  any  time.  If  this  be  so,  the  accept- 
anoe  of  any  ben^t  under  the  proceedings,  by  the  owners 
whose  land  is  taken,  should  eqaally  estop  them. 

There  is  also  another  serious  question  which  may  inter- 
fere with  the  plaintiff's  right  of  recovery,  to  wit,  that 
the  vesting  in  the  corporation  of  the  land  shut  out  from 
Grove  street  by  the  proceeding  in  question,  and  the  pay- 
ment by  them  of  the  sum  assessed  for  benefit  to  it,  may 
have  qualified  such  closing,  so  that  it  would  be  void  unless 
such  title  vested.  Clearly  no  act  of  the  legislature  gives  the 
Corporation  of  the  City  of  New  York  the  power  to  shut  up 
a  street,  either  with  or  without  the  aid  of  a  conrt,  unless 
proper  proceedings  have  been  taken,  and  in  those  pro- 
ceedings the  commissioners  have  given  their  views  of  the 
amount  of  ben^t  and  damage,  if  any,  to  all  lands  affected 
by  such  improvement,  or  stated  their  inability  to  find  any 
so  affected  either  way.  If  the  surrender  to  the  corporation 
of  the  title  to  the  land  appropriated  by  the  closing,  was  a 
condition  thereof,  and  such  condition  was  dependent  on 
the  will  of  the  owners,  and  no  consent  was  ever  given  by 
them,  the  proceeding  would  be  ineffectual,  and  the  land 
still  a  public  highway.  If  so,  no  recovery  could  be  had 
of  its  possession  by  the  plaintiff  in  this  case.  But  it  is 
unnecessary  to  examine  this  point  further,  as  I  prefer  to 
place  this  case  upon  the  ground  already  assigned,  of  an 
estoppel  by  the  plaintiff,  or  waiver  of  objection  to  the 
appropriation  of  the  land  in  question  to  the  corporation 
of  the  city. 

The  verdict  must  be  sustained,  and  the  judgment 
affirmed,  with  costs. 

HoPFMAX,  J.  It  is,  to  my  mind,  quite  clear  that  the 
commissioners  awarded  $1,500  to  Oakley,  as  the  damages 
to  lot  No.  51,  by  reason  of  that  lot  being  cut  off  as  a 
comer  lot,  and  by  reason  of  the  title  being  vested  in  the 
corporation  to  so  much  of  the  strip  as  adjoined  No.  51. 
There  is  no  conceivable  reason  for  such  an  allowance  but 
this.  The  widening  of  Grove  street  consisted  of  the  closing 
Bosw.— Vol.  VIII.      15 
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up  the  strip  on  the  southerly  side,  and  taking  in  a  larger 
one  on  the  northerly  side.  His  order  in  fbvor  of  Boorae  on 
the  Comptroller  is  for  the  award  for  opening  Orove  street. 
That  consisted  in  taking  away  the  strip  in  question  an  the 
southerly  side,  and  taking  into  the  street  the  larger  strip 
on  the  northerly  side.  The  case,  then,  is,  I  think,  plainly 
within  the  doctrine  of  Embury  y.  Ctmner^  (3  Ck>mst.,  511,) 
and  the  other  cases  cited.  The  ground  has  been  taken 
by  the  corporation,  with  Oakley's  oonstet.  llie  receipt, 
coupled  with  the  report,  is  a  sufficient  manifestation  of 
such  consent,  and  an  adoption  of  the  machinery  of  the 
statute  for  effectuating  the  transfer.  (See  Biao  Bartow  v. 
Draper,  5  Duer,  131.) 

This  is  all  that  is  necessary  to  decide  the  case.  I  can- 
not avoid  repeating  my  own  increasing  convictions,  that 
if  the  subject  is  fully  reviewed  in  the  court  of  last  resort, 
the  act  of  1818  will  not  be  found  unconstitutional,  and  the 
doctrine  of  revester  upon  closing  ancient  streets  in  New 
York  will  be  found  erroneous ;  that  the  corporation  will 
be  legally  declared  the  absolute  owners  in  tnist  of  such 
streets,  as  well  as  those  under  the  act  of  1807 ;  and  the 
owners  of  adjoining  lands  must  be  content  to  receive  com- 
pensation through  commissioners,  for  any  disadvantage 
to  their  property,  from  lots  with  a  frontage  on  a  street 
being  changed  into  inner  ground,  for  the  extinguishment 
of  that  easement  or  privilege.  It  must  be  as  lawful  for 
the  legislature  to  allow,  by  closing  streets,  the  extinguish- 
ment of  an  easement,  as  to  allow  land  tft  be  tak^i  for 
opening  streets ;  and  I  cannot  but  think  that  the  idea  of 
property  remaining  in  the  streets  of  New  York,  in  owners, 
through  whose  land  they  have  been  opened,  is  not  sound, 
and  will  not  be  supported.  I  may  add,  that  it  will  be 
found  that  the  assumed  rule  rests  upon  extremely  slight 
authority. 

The  judgment  should  be  affirmed. 

BoswoRTPn,  Oh.  J.,  dissented,  on  the  grounds,  that  there 
is  not  sufficient  evidence  that  the  $1,500  awarded  to  Oak' 
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ley  for  damages  was  awarded  for  divesting  bis  title  to  the 
premises  in  question,  and  making  compensation  therefor, 
or,  if  there  is,  that  Oakley  received  the  $1,500  with  know- 
ledge that  it  was  awarded  and  paid  for  that  pm*pose  and 
with  that  intent. 
Judgment  affirmed. 


BJESBHICK  et  ahy  Plaintiffs  and  Eespondents,  v.  Ames  et  oZ., 
Defendants  and  Appellants. 

1.  Where  some  of  the  members  of  a  firm,  without  the  knowledge  of  tho 
others,  and  contrary  to  covenants  in  the  articles  of  copartnership,  engage 

^  in  other  business  and  use  the  firm's  credit  and  means  therein  and  appro- 
priate the  profits  to  their  own  use,  thej  thereby  commit  a  fraud  upon  the 
firm. 

2.  The  other  members  of  the  firm,  on  discovering  the  facts,  may  elect  to  have 
such  business  and  its  profits  treated  as  the  business  and  the  profits  of  the 
firm. 

3.  If  claimed  and  adjudged  to  be  treated  as  the  business  of  the  firm,  in  stating 
an  account,  in  respect  thereto,  those  who  prosecuted  it,  must  be  credited 
with  moneys  paid  for  the  property  used  in  it. 

4.  The  practice  and  concealment  of  such  a  fraud,  and  a  discovery  of  it  sub- 
sequent to  a  settlement  of  accounts  between  the  partners,  give  a  right  to  the 
defrauded  partners  to  have  the  account  opened,  and  an  accounting  in 
respect  to  such  business. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  January  16th;  decided,  March  9th,  1861. 

Appeal  by  the  defendants  (who  are  Isaac  Ames,  John 
O.  Barnes,  Thomas  Ehoads  and  John  G.  Ehoads,)  from 
a  judgment  in  favor  of  the  plaintiffs,  (who  are  Jonathan 
K.  Herrick  and  William  Hemclc,)  entered  on  the  report  of 
Hon.  William  Mitchell,  as  referee.    The  complaint  states : 

1.  That  in  1856  the  plaintiffs  and  defendants  entered 
into  copartnership  for  the  transaction  of  the  stationery  busi- 
ness, under  the  firm  name  of  "  Ames,  Herrick,  Barnes  & 
Ehoads,"  and  that  copartnership  articles  were  executed, 
providing  for  the  amount  of  capital  to  be  contributed  by 
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the  members,  respectively,  and  their  respective  interests  in 
the  concern. 

2.  That  the  articles  further  provided,  that  "the  partners 
Ames,  William  Herrick,  and  Barnes  were  not,  either  by 
themselves,  or  with  any  other  person  or  persons,  directly 
or  indirectly,  to  engage  in  any  business,  except  the  busi- 
ness of  the  said  partnership,"  nor  "  without  the  consent 
in  writing  of  the  other  partners,  and  of  the  said  special 
partner,  to  employ  any  of  the  money  or  effects  of  the  said 
partnership,  or  engage  the  credit  thereof  in  any  manner 
whatever,  except  upon  the  account  of  and  for  the  benefit 
of  said  partnership." 

3.  That  the  said  firm  went  into  operation  under  the  said 
articles,  and  on  January  1st,  1859,  expired  by  its  own 
limitation. 

4.  That  in  October,  1866,  the  defendants  Ames  and 
Barnes,  without  the  knowledge  or  consent  of  any  of  the 
other  members  of  the  firm,  purchased  the  copyright  of 
"  Brooks'  Interest  Tables,"  witii  the  plates  for  printing  the 
tables,  for  $2,000,  and  took  the  transfer  to  themselves  in 
their  own  names. 

5.  That  Thomas  Bhoads  is  made  defendant,  because  he 
refuses  to  unite  as  party  plaintiff,  and  John  G.  Ehoads  is 
made  defendant,  because  he  resides  in  London. 

6.  That  in  payment  of  this  $2,000,  Ames  and  Barnes 
gave  the  firm  check  for  $1,000,  and  two  notes  for  $500 
each,  signed  by  the  firm  name,  at  four  and  six  months,  and 
that  the  check  and  notes  were  paid  out  of  the  funds  of 
the  firm. 

7.  That  Ames  and  Barnes  subsequently  made  a  contract 
for  the  manufacture  of  the  tables,  for  15  and  18  cents  each, 
of  which  they  sold  to  the  firm,  without  the  knowledge  ot 
the  other  members,  5,740  for  35  cents  each,  and  5,943  for 
45  cents  each,  and  that  by  this  transaction  the  firm  was 
defrauded  of  nearly  $3,000. 

8.  That  the  defendants  Ames  and  Barnes  had  the  ex- 
clusive control  of  the  general  business  of  the  firm,  and  of 
the  accounts,  and  that  neither  of  the  plaintiffs  had  any 
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connection  with  the  same ;  and  that  the  facts  connected 
with  the  purchases,  manufacture,  and  sales  of  the  plates 
only  came  to  the  knowledge  of  the  plaintiffs  since  the  dis- 
solution of  the  partnership, 

9.  That  Ames  and  Barnes  conspired  to  defraud  the  firm, 
and  make  a  profit  by  the  manufacture  and  sale  of  the 
plates. 

The  referee  found : 

That  the  facts  stated  in  the  complaint  are  true,  except 
as  follows :  The  number  of  tables  charged  by  said  Ames 
and  Barnes,  at  35  cents  each,  was  6,236,  the  number 
charged  at  45  cents  each  was  6,131,  but  a  discount  of  15 
per  cent,  was  allowed  to  the  firm  on  these  two  prices.  The 
firm  was  charged  by  them  with  $3,721.68,  as  paid  to  Morrill 
&  Co.,  when  in  fact  there  was  paid  to  Morrill  &  Co.  only 
$2,091.18,  and  the  difference,  $1,631.50  was  received  by 
said  Ames  and  Barnes,  and  used  by  them,  and  not  account- 
ed for  to  the  firm. 

That  the  last  mentioned  sum  was  part  of  the  profits  of 
the  firm,  to  be  divided  as  such  among  the  members  thereof 
respectively,  according  to  their  agreement  for  the  distribu- 
tion of  profits.  That  agreement  was  that  William  Herrick 
should  have  ten  per  cent,  of  the  profits,  Isaac  Ames  20 
per  cent,  John  0.  Barnes  20  per  cent,  Thomas  Ehoads,  12} 
2>er  cent,  John  Q.  Bhoads  12}  per  cent,  and  Jonathan  K. 
Herrick,  25  per  cent. 

That  the  last  dealing  in  this  matter  was  31st  July,  1858; 
the  interest  on  $1,631.60  to  date  of  report  is  $156.08." 

The  referee,  as  matter  of  law,  found  that  Isaac  Ames  and 
John  0.  Barnes  should  jointly  pay,  on  account  of  the  pre- 
ceding matter,  to  the  several  other  members  of  said  firm,  aa 
follows,  viz.:  To  Thomas  Ehoads,  $223.46;  to  John  G. 
Bhoads,  $223.46;  to  William  Herrick,  $178.77;  to  Jonathan 
K.  Herrick,  $446.92;  and  that  said  Isaac  Ames  and  John 
G.  Barnes  should  also  pay  to  the  plaintiffs  their  costs  in 
this  action  to  be  adjusted,  and  an  allowance,  and  that  they 
should  transfer  the  copyright  and  plates  mentioned  in  said 
complaint,  and  the  tables  manufactured  therefrom  to  the 
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said  firm,  and  to  all  the  members,  thereof,  to  be  held 
for  the  use  and  benefit  of  the  whole  firm,  or  of  all  the 
members  thereof  in  the  same  manner  as  the  other  property 
of  said  firm  is  held.'* 

From  the  judgment  entered  on  his  report,  the  present 
appeal  is  taken. 

S.  M.  Bowman,  for  the  appellants, 

Gouverneur  THMotson,  for  the  respondents. 

By  the  OouBiv— Woodruff,  J.  I  concur  fully  with  the 
referee  in  the  principles  which  he  has  adopted  in  disposing 
of  this  case.  The  partners  Ames  and  Barnes,  had  no  right 
to  engage  in  any  other  business  than  that  of  the  co-part- 
nership, nor  to  use  the  fiinds  or  credit  of  the  firm  in  any 
manner  except  for  the  co-partnership  benefit.  This  whole 
business  was  done  in  the  name  of  the  firm — the  money  and 
notes  of  the  firm  were  advanced  therefor ;  now,  although 
their  co-partners  had  a  right  to  treat  this  as  a  violation  of 
the  co-partnership  agreement,  (if  it  was  beyond  the  actual 
scope  of  the  business  provided  for  in  that  agreement),  and 
to  hold  Ames  and  Barnes  liable  for  any  damages,  yet  they 
had  the  option  to  adopt  the  acts  of  Ames  and  Barnes, 
and  claim  a  joint  benefit  in  and  share  of  the  business  so 
carried  on  with  the  means  and  credit  of  the  firm,  and 
have  the  property  thereby  acquired  treated  as  copartner- 
ship property.  The  acts  themselves,  and  the  attempt  to 
appropriate  the  business  to  the  separate  benefit  of  Ames 
/  and  Barnes  were  a  fi^aud  upon  the  other  partners,  how- 
ever it  may  be  that  they  supposed  they  had  a  right  to 
make  such  appropriation,  and  in  that  sense  acted  without 
intentional  wrong.  The  acts  were  nevertheless  a  fraud 
upon  the  rights  of  the  co-partners,  and  it  is  alleged  that 
they  were  not  discovered  until  after  the  settlement.  This 
allegation  is  not  denied.  There  is  then  fraud  and  con- 
cealment, and  a  discovery  after  the  accounts  are  settled. 
This  is  suflBcient  ground  for  opening  the  settlement  and 
directing  a  further  accounting. 
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Bat  in  the  application  of  those  prinoiples  to  the  facts 
found,  an  error  has  been  committed  which  requires  correc- 
tion. 

The  number  of  tables  furnished  and  charged  to  the  firm 
at  35  cents  was,  (as  the  referee  has  correctly  found  from 
the  accounts),  6,236;*  amounting  at  35  cents  to  $2,182  60 
And  the  number  furnished  and  charged  to  the 

firm  at  45  cents  was,  (as  the  referee  has  also 

correctly  found,)  6,131 ;  amounting  at  45  cts.to,  $2,758  94 

*  Number  of  Tables  furbished  the  firm  of  Ames,  Herrick,  Barnes  k  Rhoads. 


Data  of  Bills. 

1856,  OcL 

23, 

Nov. 
Dec. 

19, 
13, 

Dec. 

4, 

1857,  Nov. 

10, 

1858,  July 

1857,  Jan. 

31, 

Feb. 

27, 

Mar. 

Mar. 

Apr. 
Apr. 

31, 

28. 
27. 
23, 

Apr. 

16, 

Apr. 

13, 

Apr.    4, 


May     8, 


Id  this  bill  142  a  35  is  carried  out  $49.30  — it 
should  be  $49.70. 


Error  la  bill  as  pri&ted ;  should  be  324,   

(This  bill  which  aa  printed,  is  erroneously  footed  ( 
$593.15,  is  carried  into  the  ledger  account  al  i 
$539.15,  when  the  correct  amount  is  $559.15.)  i 

(In  this  bill  181  Tables  are  carried  out  $84.15,  but 
should  be  $81.45,  and  142  Tables  are  carried  out 
$49.71,  but  should  be  $49.70.) 


Tables     Tal)lee 


151 
280 
255 


151 

84 
134 


504 


525 


487 
493 
563 

3i4 
316 
330 

339 

316 

318 

70 

320 
181 


6131 


43 

297 

41 

12 

142 

168 
73 
200 
280 
494 
490 
501 
300 
504 
354 
323 
116 
75 
597 
16 


324 
248 


142 

338 

62 
96 

6236 


6236  tables  at  35  cents  is, . 
6131  tables  at  45  cents  is, . 


$2,182.60;  at  15  cents,..  $935.40 
2,758.95;  at  18  cents,..   1,103.58 

$4,941.56 
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And  making  an  aggregate  of, $4,941  55 

From  which  15  pev  cent  being  deducted, 741  23 

Leaves,  as  the  charge  made  to  the  Ann, $4,200  32 

Which  should  have  been  charged 

6,236  at  15  cents, $935  40 

6,131,  at  18  cents, 1,103  58 

2,038  98 

Showing  an  overcharge, $2,161  34 

Which,  if  there  were  no  other  inaccuracy  in  the  mode  of 
stating  the  account,  would  be  the  sum  in  the  hands  of  the 
defendants,  belonging  to  the  firm,  for  which  they  were 
bound  to  account  instead  of  $1,631.50,  as  found  by  the 
referee.  But  in  consequence  of  errors  in  the  following 
entries,  viz. : 

In  bill  of  December  13th,  1856,  142  tables  at  35  cents,  charged  at  $49.30, 
when  they  amounted  to  $49. 70. 

In  ledger  entry  April  13th,  1857,  (bill  footed  $593.15,  charged  in  ledger 
1539.15,  when  it  should  be  $559.15. 

In  bill  of  April  4th,  1857,  181  tables  at  45  cents  charged  at $84  15 

Should  be, 81  45 

And  142  at  35  cents,  charged  at, 49  71 

Should  be, 49  70 

Showing  a  balance  of  errors  thus :  

Undercharges, $49  70 

49  30 

40 

559  15 

639  15 

20,00 

$20  40 

Overcharges, $84  15 

81  45 

$49  71 
49  70 

2  71 

Balance,    $17  69 

Which,  as  it  was  not  in  fact  charged  to  the  firm,  is  to  be  deducted 
from  the  sum  above  stated  for  error,  (15  per  cent  being,  how- 
ever, first  abated  therefrom,) 2  65 

$15  04 
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And  besides  this  in  allowing  the  commissions  there  appears  a 
fiirther  error  in  some  of  the  bills  in  deducting  the  15  per  cent 
from  the  charge  for  some  of  the  boxes.    Thus  the  true  amount 

of  the  15  per  cent  as  above  stated,  is, $741  23 

2  66 


$738  58 
The  amounts  credited   are    $10.50,   $127.52,  and 

$603.25, 74127  2  69 

Amount  of  correction  for  errors  in  account, $17  73 

So  that  if  the  above  sum  of,  $2,161  34 

Be  reduced  by  the  error  thus  found, 17  73 

The  precise  amount  of  overcharge,   $2,143  61 

in  the  accounts  for  tables  received  by  the  firm,  is  shown. 

But  the  greater  error  in  the  statement  of  the  account  by 
the  referee,  consists  in  his  assuming  that  all  the  excess 
thus  found  is  in  the  defendants'  hands.  The  proof  is  dis- 
tinct and  uncontradicted  that  the  account  of  payments 
for  those  tables  contains  two  notes  of  $500  each,  (one 
dated  November  1, 1866,  at  four  months,  entered  in  the 
account  under  date  December  31,  and  one  dated  Nov- 
ember 1,  1856,  at  six  months,  entered  under  date  Feb- 
ruary 25,)  which  two  notes  were  paid  to  Morrill  for  the 
copyright  and  plates,  and  not  for  tables. 

Now,  as  the  plaintiffs  by  their  comi>laint  claim,  and 
the  referee  has  adjudged,  that  the  whole  transaction  shall 
be  deemed  a  joint  or  co-partnership  affair,  and  as  the 
plaintiffs  claimed  that  the  copyright  and  plates  should  be 
adjudged  the  property  of  the  firm,  and  the  referee  did  so 
adjudge,  it  follows  that  the  firm  should  be  charged  with 
the  cost  of  the  copyright  and  plates.  The  firm  should  not 
take  the  plates  and  copyright  without  allowing  the  cost 
thereof  in  the  accounting,  as  properly  paid  by  the  firm.  It 
follows  that,  striking  those  notes  out  of  the  account,  there 
has  not  been  paid  for  tables  so  much  by  $1,000  as  is  above 
stated,  and  the  actual  amount  received  by  the  defendants 
Ames  and  Barnes,  from  the  firm,  for  tables,  more  than 
they  paid  to  Morrill,  is,  ($2,143.61,  less  $1,000,)  $1,143.61. 
Assuming  the  finding  of  the  referee  to  be  correct,  that  the 
cash  payment  of  $1,000  was  not  only  paid  by  the  check  of 
Bosw.— Vol.  Vm.        16 
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the  firm,  but  that  it  was  not  charged  to  Ames  and  Barnes 
in  their  individual  accounts,  nor  refunded  by  them,  this 
sum  of  $1,143.61  is  the  true  amount  with  which  Ames  and 
Barnes  should  be  charged  in  the  final  account,  and  which, 
with  interest,  should  be  awarded  to  the  resi)ective  partners 
in  the  proportions  stated  by  the  referee :  To  William  Her- 
rick ten  per  cent  or  $114.37,  with  interest;  Jonathan  K. 
Herrick  $286.90,  with  interest;  to  Thomas  Ehoads  and 
John  E.  Ehoads  each  $142.96,  with  interest. 

The  correctness  of  this  will  appear  by  an  analysis  of  the 
ledger  account  in  evidence. 

The  amount  of  actual  debits  to  Morrill  for  cash  or  notes 
ostensibly  paid  him,  appears  thus : 

From  November  5,  1866,  to  December  31, $727  69 

From  Jan.  17,  1857,  to  May  30Lb, |3,158  97 

Less  discount  15  per  cent, $603  25 

and  balance, 63  61 

666  86      2.492  11 

From  May  7,  1857,  to  February  28,  1859,  ($1,084.02,) 1,084  02 


$4,303  82 


The  amount  really  paid  him  was  two  notes,  part  of 

purchase  money  for  copyright,  &c., $1,000  00 

For  6,236  tables  at  15  cents, . .  935  40 

For  6,131      "     at  18  cente, 1,103  58 

$3,038  98 

For  boxes, $31  53 

Almanacs, 26  30 

January  7,  1858,  cash,  (due  bill,) 8  40 

May  11,  1858,  ca^li,  (due  bill,) 40  00 

August  14,  1858,  cash,  (due  bill,) 15  00         121  23 

3,160  21 

$1,143  61 
Showing,  that  the  overcharge  to  the  firm  is  $1,143.61,  as  before 
stated,  which,  (provided  Ames  and  Barnes  paid  to  Morrill  the 
cash  payment,  $1,000,  out  of  the  funds  of  the  firm  without 
charging  it  to  themselves  in  private  account,  or  refunding  it  to 
the  firm,)  tlie  defendants,  Ames  and  Barnes,  have  received,  for 
which,  as  already  stated,  they  are  bound  to  account,  viz. :  . . .  1,143  61 
The  interest  on  that  sum,  to  the  date  of  the  report  of  the  referee, 
one  year,  four  months  and  twelve  days,  is, 109  41 

Amounting  to, $1,253  02 

And  the  respective  amounts  thereof  to  which  the  partners 
are  entitled,  are  as  follows  : 
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Thomas  Rhoads  12^  per  cent^ $156  63 

John  G.  Rhoads  12i  per  cent, 156  63 

William  Herrick  10  per  cent, 125  30 

Jonathan  K  Herrick,  25  per  cent, 313  25 

Which  allows  to  the  defendant,  Ames,  20  per  cent, .        $250  60 
And  to  Barnes,  20  per  cent, : 250  60 

If  the  plaintiff  chooses  to  consent  to  a  rectification  of  the 
judgment  conformable  to  this  statement  of  the  account, 
the  judgment  so  corrected  should  be  aflBrmed  without 
costs  on  the  appeal — ^the  other  parts  of  the  judgment  being, 
in  our  opinion,  correct.  If  he  do  not  so  consent,  a  new 
trial  must  be  ordered,  with  costs  to  abide  the  event. 

Ordered  accordingly. 


Mary  Creed  et  ahj  Plaintiffs,  v.  Geo.  Hartmast,  De- 
fendant. 

1.  Where  a  contractor  for  doing  the  mason  work  in  the  erection  of  a  house 
on  a  public  street  in  the  city  of  New  York,  makes  a  sub-contract  with  a 
third  person  to^  make  necessary  excavations,  &c.,  and  the  sub- con  tractor 
leaves  his  excavations  in  the  sidewalk  unprotected,  so  that  a  traveler,  with- 
out fault  on  his  part,  falls  therein  and  is  injured,  the  original  contractor  is 
liable  to  the  person  injured,  notwithstanding  the  sub-contractor  covenanted 
to  prevent  all  accident^  by  proper  precautions,  and  to  be  responsible  for  all 
damages  caused  by  interrupting  the  sidewalk. 

2.  A  question  to  the  person  injured,  viz. :  "  State  to  the  jury  the  effect  of 
that  injury  upon  you,  and  how  your  situation  is?"  is  unexceptionable, 
where  the  answer  merely  details  the  nature  and  extent  of  the  injury,  and 
states  only  facts  within  his  knowledge,  and  not  matters  of  opinion  requir- 
ing professional  skill  in  their  just  formation. 

(Before  Hofkman  and  Woodrcff,  J.  J.) 

Heard,  January  16;  decided,  March  9,  1861. 

Exceptions  taken  at  the  trial,  and  there  ordered  to  be 
first  heard  at  General  Term. 

The  plaintiffs,  Mary  Creed  and  George  A.  Creed,  hus- 
band and  wife,  bring  this  action  to  recover  damages  for 
injuries  to  the  wife,  caused  by  her  falling  into  an  excavar 
tion,  on  the  first  of  August,  1859,  on  the  sidewalk  in  Third 
avenue,  between  Forty-seventh  and  Forty-eighth  streets, 
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in  the  city  of  New  York.  The  defence  of  the  defendant 
George  Hartman,  is  based  in  part  on  the  facts  :  that  he  is 
a  mason ;  that  he  and  his  partner,  Eberspacher,  contracted 
with  the  owner  of  the  lots  to  do  all  the  mason  work,  in 
erecting  eleven  hoiises  on  this  avenue  between  the  streets 
named;  and  having  such  contract,  they  entered  into  a 
written  sub-contract  on  the  12th  of  March,  1859,  with  one 
Thomas  Brady,  to  make  all  necessary  excavations,  &c. ; 
to  remove  all  superfluous  earth,  and  to  refix  and  repave  the 
avenue  and  streets,  in  which  it  was  covenanted  that  "  all 
accidents  are  to  be  prevented  by  the  contractor  (Brady)  by 
proper  precautions ;  and  all  responsibility,  or  damage  that 
may  be  caused  by  blasting  or  interrupting  the  sidewalk, 
shall  be  made  good  by  the  contractor  without  any  extra 
charge,  or  after  claim  whatever,"  and  that  Brady  had  solo 
charge  of  such  excavation  and  work  at  the  time  of  the 
alleged  injury. 

The  action  was  tried  before  Mr.  Justice  Eobertson  and 
a  jury,  on  the  8th  of  November,  1860.  On  the  trial,  Mary 
Creed  was  examined  on  her  own  behalf,  and  asked  this 
question,  viz. : 

*'  Q.  State  to  the  jury  the  effect  of  that  injury  upon  you, 
and  how  your  situation  is  ?" 

To  which  question  the  defendant's  counsel  object^ed, 
which  objection  was  overruled  by  the  court,  to  which  deci- 
sion and  ruling  the  counsel  for  the  defendant  then  and 
there  duly  excepted. 

A.  It  affected  me  in  a  good  many  ways ;  my  head  has 
been  hurt  from  it ;  my  knee  pains  me  all  the  time;  I  can- 
not carry  anything  up  stairs,  my  side  hurts  so ;  my  thigh 
feels  bad  once  in  a  while;  it  pains  me  when  it  is  going  to 
stonn  all  the  time ;  that  leg  is  shorter  than  the  other ;  I 
have  to  get  a  gaiter  made  to  suit,  with  the  heel  made 
larger  than  the  other,  and  a  piece  on  the  side ;  my  thigh 
was  broken  in  the  middle,  right  aci-oss;  I  was  confined 
seven  weeks  in  bed ;  I  cannot  say  how  deep  the  sewer 
was ;  it  was  very  deep." 
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When  plaintiffs  rested,  the  defendant  moved  a  dismissal 
of  the  complaint,  on  the  grounds : 

''First.  That  defendant,  not  being  the  owner  of  the 
premises,  was  not  liable  in  this  action. 

Second.  That  Christian  Eberspacher,  the  defendant's 
partner  in  the  erection  of  the  buildings,  should  have  been 
joined  as  a  party  defendant. 

'*  Third.  That  it  appeared  that  the  neglect  of  the  plaintiff 
contributed  to  the  injury. 

"  Fourth.  That  the  excavations  were  not  made  by  the 
defendant,  but  by  one  Thomas  Brady  under  a  contract 
made  by  defendant  and  his  partner,  Eberspacher,  with 
said  Brady,  and  that  defendant  was  not  liable  for  the  acts 
or  omissions  of  said  Brady. 

"  Which  motion  was  denied  by  the  court,  to  which  ruling 
and  decision  the  defendant's  counsel  then  and  there  duly 
excepted." 

AVhen  the  testimony  was  closed,  defendant  moved  to 
dismiss  the  complaint,  on  the  grounds  (first)  that  if  there 
was  any  negligence,  it  was  that  of  Brady ;  and  (second), 
that  if  defendant  was  liable,  Eberspacher  should  also  have 
been  made  defendant.  The  motion  was  denied,  and  de- 
fendant excepted. 

The  judge  charged,  "  that  Hartman  was  responsible  for 
injury  done  to  the  plaintiff,  if  the  accident  occurred  through 
the  negligence  of  persons  employed  by  him,  provided 
there  was  no  negligence  on  the  part  of  the  plaintiff."  The 
charge,  as  made,  was  not  excepted  to. 

'*  The  defendant's  counsel  then  asked  the  court  to  charge 
the  jury  that  where  a  party  has  a  license  to  construct  a 
sewer  at  his  own  expense,  if  he  contracts  it  to  a  third  party 
he  is  not  liable  for  any  accident  occurring  through  the 
negligence  of  such  third  party. 

**  The  court  refused  so  to  charge,  but  charged  that  if  the 
excavation  was  caused  by  the  party  sued,  he  was  respon- 
sible for  not  having  that  excavation  properly  protected, 
although  he  might  not  be  liable  had  the  accident  occur- 
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red  while  blaetiDg  waa  actually  going  on  by  the  con- 
tractor.*' 

To  the  refiisal  to  charge  as  requested,  the  defendant 
excepted. 

The  jury  found  for  the  i>laintiffis  1600  damages.  The 
Judge  then  ordered  the  questions  of  law  arising  at  the  trial 
to  be  first  heard  at  General  Term. 

Wm.  jB.  Stafford,  for  defendant. 

I.  The  excavations  in  question  having  been  made  by 
Brady  and  his  workmen,  and  they  having  the  sole  charge 
thereof  at  the  time  of  the  accident,  under  an  independent 
contract,  and  not  as  our  servants,  neither  the  defendant 
nor  his  firm  were  liable  for  their  negligence.  (Blake  v. 
Ferris,  1  Seld.,  48 ;  EeUy  v.  The  Mayor,  1  Kern.,  432 ; 
Pack  V.  The  Mayor,  4  Seld.,  222 ;  Bapson  v.  CuMU,  9  Mees. 
&  Wels.,  710.) 

II.  The  plaintiff  was  incompetent  to  state  the  effect  of 
the  injury  upon  her.  The  question,  as  to  the  effect  of  it, 
presupposes  that  she  was  an  expert,  and  had  a  sufficient 
knowledge  of  medical  science  to  demonstrate  the  effect 
produced  from  the  cause  alleged.  Such  a  nile  would  nul- 
lify the  necessity  of  skill,  and  allow  the  feelings,  i)rejudices, 
and  mental  conclusions  of  an  ignorant  plaintiff  to  out- 
weigh the  facts,  even  with  the  most  impartial  jury. 

III.  The  court  erred  in  refusing  to  charge  as  requested. 
The  request  was  in  exact  conformity  with  the  law,  as  laid 
down  in  Blake  v.  Ferris.  Brady  was  as  much  bound  to 
protect  the  excavation  as  he  was  to  make  it.  The  entire 
control  was  vested  in  him,  and  defendant  had  no  right  to 
interfere  with  him  while  in  performance.  The  verdict 
should  be  set  aside,  and  judgment  for  thedefendant  ordered. 

A.  L.  Finney,  for  plaintiffs. 

I.  The  action  is  properly  brought  against  the  defendant. 
{Storrs  V.  Tlie  City  of  Vtica,  17  N.  Y.  E.,  104 ;  Conrad  v. 
Village  of  Ithaca,  16  id.;  and  note  185;  Mayor  of  Kew 
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TorTc  V.  Bailey f  2  Denio,  433 ;  Bush  v.  Steinman,  1  Bos.  & 
Pul.,  404.) 

II.  The  exception  that  Brady  was  guilty  of  negligence 
amounts  to  nothing — the  defendant  may  have  been  guilty 
of  negligence  too — the  exception  does  not  meet  the  case. 

By  the  Cotjet — Hoffman,  J.  The  action  wa«  for  a 
personal  injury  alleged  to  have  been  received  by  the 
plaintiff  jBpom  the  negligence  and  fault  of  the  defendant, 
in  not  proi)erly  securing  an  excavation,  opposite  certain 
houses,  for  which  he  was  contractor  and  part  owner. 

The  injury  was  clearly  proven.  The  plaintiff  was 
exempted  by  the  jury,  under  a  proper  charge  of  the  judge 
to  the  point,  from  all  negligence  on  her  own  part.  There 
is  no  complaint  a«  to  the  amount  of  damages. 

A  leading  ground  of  defense  is,  that  one  Brady,  and  not 
the  defendant,  is  responsible  for  the  injury,  if  any  one  is  so. 

The  defendant  is  proven  to  have  built  a  range  of  houses, 
under  ah  agreement  by  which  he  was  to  have  a  lease  of 
two  of  them  on  his  own  account,  and  the  accident  hap- 
I)ened  in  front  of  one  of  these  two. 

The  defendant,  and  one  Eberspacher,  his  partner,  were 
parties  to  the  original  contract  with  the  owners  of  the 
ground  or  houses,  and  they  had  made  a  contract  with 
Thomas  Brady,  by  which  he  was  to  make  all  the  excava- 
tion necessary  for  the  erection  of  the  eleven  houses,  the 
mason  work  of  which  was  to  be  performed  by  the  defend- 
ant and  his  partner.  By  this  agreement,  Brady  was  to 
dig  out  all  the  ground  and  other  matters  now  on  the  pre- 
mises, and- to  blast  the  rocks  required  for  cellars,  &c.,  "all 
accidents  to  be  prevented  by  the  contractor,  (Brady,)  by 
proper  precautions,  and  all  responsibility  of  damage  or 
damages,  whatsoever,  that  may  be  caused  by  blasting,  or 
interrupting  the  sidewalks,  shall  be  made  good  by  the  con- 
tractor, without  any  extra  charge  or  after-claim  whatever." 

TThe  defendant  moved  to  dismiss  the  complaint,  on  the 
ground  of  the  sole  liability  of  Brady,  if  there  was  any, 
which  motion  was  denied,  and  an  exception  taken. 
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It  should  be  observed  that  the  place  of  the  accident  was 
the  sidewalk,  opposite  to  one  of  the  houses.  There  was 
no  barrier,  and  the  boards  put  across  broke  from  the 
weight  of  the  plaintiff.  It  was  an  areaway  dug  out  from 
the  house  to  the  curbstone. 

No  license  from  any  corporate  authority,  to  dig  the  area, 
appears  in  the  case. 

I  do  not  think  the  case  would  be  substantially  varied, 
(actual  neglect  properly  to  guard  the  excavation  being 
shown,)  if  there  had  been  a  license  proven ;  nor  if  we  are 
bound,  as  counsel  insist,  to  assume  that  it  was  obtained — 
that  the  defendants  did  not  act  without  authority. 

It  seems  to  me  that  the  principles  of  the  case  of  Starrs 
V.  Ths  City  of  TJticay  (17  K  Y.  E.,  104,)  and  the  very  per- 
tinent decision  of  the  Oourt  of  Appeals  in  Congreve  v. 
Smith,  (18  N.  Y.  E.,  79;  5.  C,  5  Duer,  495,)  make  the 
defendant  liable,  even  assuming  that  Brady  may  have 
been  so. 

Another  ground  of  the  motion  for  a  nonsuit  was,  that 
the  defendant's  partner,  Eberspacher,  ought  to  have  been 
joined  as  a  party  defendant  in  the  action.  The  case  of 
Law  V.  Mumford  (14  John.  E.,  426,)  cited  by  the  counsel 
of  the  plaintiffs,  appears  decisive  of  this  point.  (See  also  1 
Chitty  PL,  86.)  It  is  in  the  nature  of  an  action  for  a 
nuisance,  caused  by  the  acts  of  the  defendants,  and  against 
which  they  had  not  protected  passers  by,  and  both  are 
liable  separately. 

The  court  was  asked  to  charge,  that  where  a  party  has 
a  license  to  constnict  a  sewer  at  his  own  expense,  if  he 
contracts  it  to  a  third  party,  he  is  not  liable  for  any  acci- 
dent occurring  through  the  negligence  of  such  third  party. 
To  a  refusal  so  to  charge  an  exception  was  taken. 

Understanding  this  to  mean  a  license  from  the  proper 
municipal  authority,  there  is  no  ground  in  the  case  for  the 
request. 

The  exception  taken  to  the  question  addressed  to  the 
plaintiff,  as  to  the  effect  of  the  injury  upon  her  and  her 
situation,  is  untenable.     She  states  in  reply  nothing  but 
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bcts^  of  which  she  in  some  respects  could  alone  be  fully 
apprised,  and  in  all  was  best  apprised.  There  is  no  opinion 
of  an  expert  elicited  or  requested. 

Judgment  must  be  ordered  for  plaintiffs  on  the  verdict. 

Ordered  accolrdlugly. 


MabstoNi  Plaintiff  and  Bespondent,  v.  Vultbb  et  ai.^ 
Defendants  and  Appellants. 

1.  Where  the  property  embraced  'm  a  chattel  mortgage  is  left  in  the  posses- 
sion of  the  mortgagor,  pursuant  to  an  agreement  between  him  and  the 
mortgagee,  made  at  the  time,  that  he  may  go  on  with  it  as  before,  and 
sell  it)  so  as  to  support  his  wife  ^and  children,  the  mortgage  is,  for  this 
cause,  fraudulent  and  void. 

2.  Upon  uncontradicted  testimony  of  such  an  agreement,  it  is  error  to  sub- 
mit it  to  a  jury  to  determine  as  a  question  of  fact,  whetlier  the  mortgage 
was  made  in  good  faith,  and  without  intent  to  hinder,  delay  and  defraud 
creditors. 

3.  It  is  none  the  less  fraudulent  because  the  mortgagee  was  mother  of  the 
mortgagor,  and  made  the  agreement  and  lefl  the  property  pursuant  to  it, 
to  enable  the  mortgagor  to  support  his  family. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  December  U,  1860;  decided,  March  9,  1861. 

Appeal  by  the  defendants,  Lewis  H.  Vultee,  Jr.,  Stephen 
Bogart,  Jacob  Bogart  and  Charles  Daly,  ftom  a  judgment 
against  them  in  favor  of  the  plaintiff,  Mary  Marston,  ren- 
dered on  a  trial  had  before  Mr.  Justice  Hoffman  and  a 
jury,  on  the  9th  of  May,  1860. 

The  plaintiff  brings  the  action  to  recover  the  possession 
of  chattels  mortgaged  to  her  by  her  son,  Bobert  Marston, 
to  secure  a  just  debt.  Yultee,  a  constable,  took  them  on 
an  execution  against  Bobert  Marston.  Daly  acted  in  aid 
of  the  officer  in  removing  the  goods,  and  the  Bogarts  were 
licensed  auctioneers,  and  acted  as  such  in  selling  the  pro- 
I>erty  for  the  constable. 

The  mortgage  was  in  proper  form,  was  regularly  filed, 
and  the  evidence  tended  to  show  that  it  was  made  to 
Bosw.— Vol.  VIH.    17 
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secure  money  loaned.  Bobert  Marston  was  a  gunsmith, 
and  kept  a  store  at  No.  211  Fnlton  street.  The  property 
mortgaged  consisted  of  his  tools  and  stock  in  trade.  The 
property  was  left  in  his  i>ossession.  The  plaiutiif  testified 
(among  other  things)  thus,  viz.:  "After  th^  mortgage  was 
executed  and  given  to  me,  I  allowed  him  to  carry  on  his 
business,  and  sell  just  as  he  did  before;  I  never  took  pos- 
session of  any  of  the  things  mentioned  in  the  mortgage ; 
I  never  carried  any  of  them  away,  but  left  them  with  him 
to  sell  and  use,  as  he  did  before  the  mortgage  was  given ; 
it  was  spoken  of  at  the  time  of  the  giving  of  the  mortgage, 
that  he  was  sued,  and  that  a  judgment  would  be  entered 
against  him;  he  never  paid  me"any  of  the  money  back; 
after  the  mortgage  was  given,  and  before  the  levy,  I  did 
not  take  away  any  of  the  property ;  it  was  spoken  of  at 
the  time  of  the  mortgage  being  executed,  and  I  told  him 
that  he  could  go  on  with  the  property,  as  before,  so  as  to 
support  his  wife  and  children." 

The  defendants  moved  a  dismissal  of  the  complaint,  on 
this  testimony,  which  was  denied,  and  they  excepted.  A 
dismissal  in  behalf  of  Vultee  was  also  moved,  on  the 
ground  that  no  demand  of  the  property  had  been  made  of 
him,  before  suit  brought ;  which  motion  was  also  denied,  and 
an  exception  was  taken.  The  Judge  left  the  question  to  the 
jury,  as  a  question  of  fact,  whether  the  mortgage  was  given 
in  good  faith,  to  secure  a  just  debt,  and  without  any  intent 
to  hinder,  delay  or  defraud  the  creditors  of  B.  Marston. 

On  the  question  of  the  effect  of  a  want  of  change  of 
possession,  and  in  relation  to  the  excuse  therefor,  he  charged 
thus,  viz.  :*'  that  the  statute  required  an  immediate  delivery, 
and  an  actual  and  continued  change  of  possession,  but 
whether  the  omission  of  this  was  fraudulent  or  not,  was  for 
the  determination  of  the  jury ;  that  although  it  had  been 
sometimes  held  that  kindred  love  or  affection  would  not 
be  a  sufiicient  cause  for  leaving  mortgaged  property  in 
the  possession  of  a  mortgagor  by  a  mortgagee,  he  shonld 
leave  it  to  the  jury  to  say  whether  there  was  a  sufficient 
excuse  upon  the  evidence,  as  sworn  to  by  the  plaintiff,  of 
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her  having  so  left  it  to  enable  her  son  to  support  his  family 
to  negative  the  presumption  of  fraud." 

To  that  part  of  the  charge  allowing  the  jury  to  say 
whether  the  reason  above  assigned  by  the  plaintiff,  was  a 
sufficient  excuse  for  leaving  the  property  with  the  mort- 
gagor, the  defendant's  counsel  then  and  there  excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  from  the 
judgment  entered  thereon,  the  present  appeal  is  taken. 

A.  L.  Pinney^  for  the  appellants. 

A.  B.  DyetU  for  the  respondents. 

By  the  Ooukt — Woodruff,  J.  It  was  held  in  EdgeU 
V.  Hart,  (9  N.  Y.  E.,  [5  Seld.,]  216,)  that  where  it  is  pro- 
"vided  in  a  mortgage  upon  chattels,  either  in  express  terms 
or  by  necessary  implication,  that  the  mortgagor  shall  not 
merely  continue  in  possession,  but  that  he  may  continue 
to  retail  the  mortgaged  property  and  receive  the  proceeds 
to  his  own  use,  the  mortgage  is  fraudulent  and  void  as 
against  creditors,  and  it  is  the  duty  of  the  Court  so  to 
declare,  and  there  is  no  question  to  be  submitted  to  the 
jury.  The  instrument  is  of  such  an  import  that  it  must 
be  pronounced  void  by  its  own  provisions  and  a  verdict 
sustaining  it  as  a  valid  instrument  must  be  set  aside  as 
often  as  one  should  be  rendered.  (See  Williston  v.  Jones^ 
'  6  Duer,  604.) 

The  reason  why  it  must  be  so  pronounced  is,  that  the 
writing  furnishes  conclusive  evidence  of  the  fraudulent 
intent  The  instrument  cannot  operate  according  to  its 
provisions  without  defrauding  creditors.  It  cannot,  there- 
fore, be  permitted  to  operate  at  all. 

If  in  any  case  a  mortgage  upon  chattels  is  in  fact  made 
and  delivered  under  that  identical  arrangement  and  with 
that  same  purpose  it  must  be  held  alike  fraudulent  and 
void  as  against  creditors,  although  the  instrument  does 
not  on  its  face  express  that  intent.  It  is  because  the  in- 
strument is  made  and  delivered  with  intent  that  it  shall 
operate  in  a  manner  which  hinders,  delays  and  defrauds . 
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creditors,  that  it  is  void ;  and  when  that  is  proved  either 
by  the  language  of  the  instrument  or  by  clear  and  uncon- 
tradicted evidence  dehors  the  instrument,  it  must  be  so 
found  by  the  jury,  or  their  verdict  should  be  set  aside  as 
against  evidence.  The  provision  which  makes  all  ques- 
tions of  fraudulent  intent  under  our  statute  concerning 
fraudulent  conveyances,  questions  of  fact  to  be  determined 
by  the  jury,  does  not  make  their  verdict  unqualifiedly 
supreme  and  final  on  such  question.  If  they  render  a  ver- 
dict against  the  evidence  it  may  be  set  aside  with  the  same 
propriety  as  in  any  other  case,  and  if  the  Court  submit 
the  question  of  fraud  to  them  generally  without  proper 
instructions,  the  verdict  may  be  set  aside  in  like  manner. 

Hence  Mr.  Justice  Denio  says  in  Gardn^  v.  McJEwen^ 
(19  N.  Y.  E.,  126),  in  substance  that  if  there  be  an  agree- 
ment between  the  mortgagor  and  mortgagee  that  the  for- 
mer may  continue  his  business  of  buying  and  selling  as 
usual,  the  mortgage  to  attach  to  what  might  remain  when 
it  should  have  to  be  enforced,  the  jury  should  be  in- 
structed that  such  arrangement  renders  the  mortgage  void 
as  against  creditors  and  to  find  accordingly.  When  it  is 
afterwards  said  that  the  indications  of  fraud  arising  upon 
possession  of  the  goods,  and  the  conduct  of  the  parties 
.respecting  them  must  be  submitted  to  the  jury,  it  was  not 
intended  to  say  anything  inconsistent  with  the  proposition 
that  if  the  jury  should  find  that  such  an  arrangement  was 
made,  it  is  their  duty  to  find  the  mortgage  fraudulent  and 
void,  and  it  is  plainly  suggested  that  if  the  verdict  in  such 
case  should  (the  fact  of  the  arrangement  not  being  denied) 
uphold  the  instrument,  the  verdict  should  be  set  aside. 

We  have  no  hesitation  in  saying  that  the  views  thus 
suggested  are  in  harmony  with  the  adjudged  cases  as  well 
as  with  our  own  opinions. 

Under  this  exposition  of  the  subject,  how  stands  the 
case  of  the  present  plaintiff?  We  will  assume  that  there 
was  fairly  and  honestly  due  to  her  from  her  son,  the  debt 
which  the  mortgage  was  given  to  secure.  The  mortgage 
was  given  to  her  duly  executed  and  acknowledged  upon 
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bis  stock  of  goods.  It  was  on  its  face  legal  and  valid,  and 
was  duly  filed  as  required  by  the  statute.  But  the  plain- 
tiff herself  states  the  arrangement  under  which  it  was 
executed  and  delivered.  If  necessary,  it  might  be  added 
that  other  witnesses  strengthen  the  proof  of  fraud,  but  the 
plaintiff  can  have  no  cause  to  complain  if  her  own  state- 
ment of  the  transactions  be  taken  as  true  and  her  rights 
be  tested  by  that. 

She  says:  "After  the  mortgage  was  executed  and  given 
to  me,  I  allowed  him  to  carry  on  his  business  and  sell  just 
as  he  did  before ;  I  never  took  possession  of  any  of  the 
things  mentioned  in  the  mortgage ;  I  never  carried  any  of 
them  away,  but  left  them  with  him  to  sell  and  use  as  he 
did  before  the  mortgage  was  given ;  it  was  spoken  of  at 
the  time  of  the  giving  of  the  mortgage  that  he  was  sued, 
and  that  a  judgment  would  be  entered  against  him;  he 
never  paid  me  any  of  the  money  back ;  after  the  mortgage 
was  given,  and  before  the  levy,  I  did  not  take  away  any 
of  the  property ;  it  was  spoken  of  at  the  time  of  the  mort- 
gage being  executed,  and  I  told  him  that  he  could  go  on 
with  the  property  as  before  so  as  to  support  his  wife  and 
children."  However  true  it  may  be  that  the  case  discloses 
a  kind  and  maternal  regard,  on  the  part  of  the  plaintiff, 
for  her  son  and  his  wife  and  children,  a  willingness  to  aid 
him  and  to  give  him  indulgence,  that  he  and  his  wife  and 
children  might  be  supported  at  the  hazard  even  of  losing 
the  money  she  had  lent  him,  we  cannot  resist  the  conclu- 
sion that,  according  to  her  own  statement,  this  mortgage 
was  fraudulent  and  void  upon  the  very  ground  above  stated. 
In  fact,  if  the  arrangement  was  carried  out,  the  mortgage 
was  no  security  to  her  at  all,  and  was  not  intended  to  be; 
if  he  sold  the  property,  as  it  was  agreed  he  might,  then 
she  got  nothing.  Her  testimony  is  very  clear,  however, 
to  the  distinct  fact,  that  it  was  spoken  of  when  the  mort- 
gage was  given,  and  she  agreed  that  he  might  go  on  as 
before,  and,  notwithstanding  the  mortgage,  apply  the  pro- 
perty to  his  own  use  and  the  support  of  his  family.  The 
form  of  a  mortgage  was  interposed  between  the  property 
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and  his  creditors,  not  in  order  to  secure  to  the  plaintiff  her 
money,  but  in  order  that  the  debtor  might  retain  posses* 
sion  and  appropriate  the  proceeds  of  his  sales  to  his  own 
benefit,  notwithstanding,  or  in  spite  of,  impending  judg* 
ments.  We  think,  therefore,  the  defendants  were  entitled 
to  have  the  jury  instructed  that  if  the  arrangement  testi- 
fied to  was  made  at  the  time  the  mortgage  was  given, 
that  was  evidence  of  a  fraudulent  intent  which  entitled 
the  defendants  to  their  verdict,  and  that  it  was  erroneous 
to  submit  to  them  the  question  whether  the  plaintiff  had 
shown  a  sufQcient  excuse  for  leaving  the  proi)erty  with  her 
son  under  the  arrangement  she  had  testified  to. 

In  this  we  do  not  mean  to  say  that  in  every  case  in 
which,  a  mortgage  being  given  on  a  stock  of  goods,  the 
mortgagor  continues  to  sell,  the  mortgage  is  to  be  neces- 
sarily deemed  fraudulent ;  but  where  the  arrangement  is 
made  between  the  mortgagee  and  the  mortgagor  that  the 
latter  may  do  so  and  apply  the  proceeds  to  his  own  use, 
(whether  that  arrangement  is  shown  by  the  face  of  tho 
instrument,  or  is  proved  otherwise  to  be  a  part  of  the  terms 
and  conditions  on  which  the  mortgage  was  given,)  such 
arrangement  makes  the  transaction  necessarily  fraudulent, 
because  it  operates  of  necessity  to  hinder,  delay  and  de- 
fraud  creditors ;  it  secures  to  the  debtor  the  use  and  bene- 
fit of  his  property  and  its  proceeds,  while  it  protects  it 
from  levy  and  sale  for  the  payment  of  his  debts. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

HoFFMAK,  J.  I  fully  concur.  I  was  on  the  point  of 
taking  the  case  from  the  jury ;  but  thought  it  so  clear  they 
could  not  find  as  they  did,  that  it  was  more  prudent  to 
submit  it  to  them  and  secure  a  verdict  for  defendants. 
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Alexai^deb  Morton,  Plaintiff  and  Eespondent,  v.  Isaac 
L.  PiNCKNEY,  Defendant  and  Appellant. 

1.  An  objection  taken  at  the  trial,  that  a  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  is  not  available  on  an  appeal  from  the 
judgment^  where  the  defect  is  supplied  by  evidence  at  the  trial — and  espe- 
cially is  this  so,  when  the  defect  is  one  which  should  be  remedied  by  a 
motion  to  make  Uie  complaint  more  definite  and  certain. 

2L  An  assignee  of  a  lease,  though  the  assignment  to  him  is  made  for  the 
benefit  of  the  creditors  of  the  assignor,  if  he  enter  into  possession  of  the 
demised  premises  and  .use  them  as  part  of  the  assigned  estate,  is  liable  for 
rent  accruing  during  such  occupancy. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  January  21st;  decided,  March  9th,  1861. 

Appeal  by  the  defendant  Isaac  L.  Pinckney,  from  a 
j ndgment  in  favor  of  Alexander  Morton,  the  plaintiflT.  The 
action  was  tried  in  January,  1860,  before  Mr.  Justice 
PiBRREPONT,  and  a  jury.  It  is  brought  by  the  plaintiff  as 
assignee  of  the  lessor's  interest  in  a  lease,  against  the 
defendant  as  assignee  of  the  lessee's  interest  in  it,  to  re- 
cover a  part  of  the  quarter's  rent  falling  due  November 
l8t,  1867- 

The  lessor  is  William  H.  Smith,  and  the  lessee  is  David 
Bowland:  the  lease  is  "of  the  basement  and  first  story  of 
the  store  No.  25  Maiden  lane,  in  the  city  of  New  York ;" 
is  dated  October  8,  1855,  and  is  for  the  term  of  five  years 
£rom  May  1st,  1856,  and  the  annual  rent  is  $2,500,  pay- 
able quarterly,  on  each  first  of  August,  November,  Pebniary 
and  May.  The  lessor  assigned  his  interest  to  the  plaintiff, 
on  the  first  of  May,  1857.  The  assignment  from  Eowland 
to  the  defendant  is  dated  September  10th,  1857,  and 
assigns,  "all  the  goods,  wares  and  merchandise,  &Cm  in  the 
building  and  premises.  No.  25  Maiden  lane,  together  with 
the  lease  of  the  said  premises,  and  the  good-will  of  the 
business,"  &c.,  in  trust,  for  the  benefit  of  the  assignor's 
creditors. 
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When  the  plaintiff  rested,  and  when  the  evidence  was 
closed,  the  defendant  moved  for  a  nonsuit,  on  the  grounds, 
that  the  defendant  is  only  an  assignee  for  the  benefit 
of  creditors,  that  the  complaint  does  not  allege  facts 
suflScient  to  constitute  a  cause  of  action,  and  that  no  cause 
of  action  was  proved.  The  motion  was  denied,  and  defend- 
ant excepted. 

The  contents  of  the  complaint,  and  the  evidence  as  to 
the  defendant's  possession  and  occupancy  of  the  premises, 
are  sufficiently  stated  in  the  opinion  of  the  Court. 

There  was  some  evidence,  tending  to  show,  that  fiowland, 
about  the  21st  of  August,  1857,  assigned  the  lease  to  one 
Edward  H.  Gouge,  and  that  he  thence  owned  it  until  about 
the  6th  of  November,  and  then  assigned  it  to  the  plaintiff. 
And  there  was  also  evidence  tending  to  show,  that  if  the 
lease  was,  in  form,  assigned  to  Gouge,  in  August,  1857, 
the  assignment  of  it  was  not  intended  to  be  delivered  as 
an  executed  instrument,  and  that  the  proposed  transaction 
fell  through. 

The  Judge  charged,  (among  other  things,)  that  the 
defendant  did  not  by  the  mere  acceptance  of  the  assign- 
ment, become  liable  for  the  rent.  That  the  assignee  has, 
in  law,  a  right  to  go  into  the  premises  for  the  purjK)se  of 
selling  and  removing  the  assigned  goods  being  therein, 
without  incurring  liability,  if  he  acts  with  all  reasonable 
promptness  and  leaves  the  premises  before  rent  becomes  due. 

That  he  has  a  reasonable  time  to  determine  whether  he 
will  accept  a  lease ;  and  if  after  that  he  concludes  to  accept 
it,  and  does  so  and  uses  it,  and  acts  as  though  it  was  his 
own,  he  becomes  liable  to  pay  rent. 

That  if  in  August,  1857,  Gouge  had  a  valid  assignment 
under  which  he  held  the  lease,  until  after  November  1st, 
1857,  and  then  assigned  it  to  the  plaintiff,  that  would  be 
a  defense.  But  if  the  assignment  to  Gouge  was  not  exe- 
cuted, nor  intended  to  be  delivered  as  an  executed  instru- 
ment, but  the  proposed  arrangement  fell  through,  then  no 
interest  in  the  lease,  thereby,  passed  to  Gouge:  To  this 
part  of  the  charge,  defendant  excepted. 
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The  jury  found  a  verdict  for  the  plaintiff  for  $361.62, 
the  sum  claimed  to  be  due. 

From  the  judgment  entered  on  the  verdict,  the  present 
appeal  is  taken. 

H.  L.  Clinton^  for  the  appellant. 

Jolm  E.  BurriUf  for  the  respondent. 

By  the  Coukt — ^Hoffman,  J.  The  first  question  arises 
upon  the  complaint,  and  the  alleged  insufliciency  of  its 
allegations  to  show  a  cause  of  action,  and  the  irrelevancy  of 
the  proof  to  such  allegations.  The  complaint,  as  now  shown 
by  the  judgment  roll,  sets  forth  a  lease  of  the  8th  of  Octo- 
ber, 1855,  by  William  Smith,  to  David  Eowlaud,  for  the 
basement  of  the  store,  No.  25  Maiden  lane  for  five  years 
ftom  the  1st  of  May,  1856,  at  the  annual  rent  of  |2,500, 
payable  1st  August,  November,  February  and  May;  and 
that  on  the  1st  of  May,  1857,  William  Smith,  the  lessor, 
assigned  and  transferred  such  indenture  of  lease,  and  that 
the  said  plaintiff  became  thereupon  the  owner  thereof. 
That  said  Bowland,  subsequent  to  such  assignment  attorned 
to  the  plaintiff,  and  paid  rent  to  him  under  such  lease. 

That  said  Bowland  remained  in  possession  of  such 

demised  premises,  until  the  —  day  of ,  1857,  when, 

by  an  instrument  in  writing,  imder  seal,  and  then  and 
there  delivered  to  the  defendant,  he  assigned  to  him  the 
lease  aforesaid;  that  defendant  accepted  the  said  assign- 
ment, and  by  virtue  thereof  entered  into  the  said  premises 
and  took  possession  thereof,  and  actually  used,  occupied, 
and  remained  in  possession  of  the  same,  thenceforth  until 
the  6th  day  of  November,  1857,  or  thereabouts. 

It  then  avers  that  neither  said  Bowland  nor  the  defend- 
ant have  paid  the  sum  of  $312.50,  being  the  balance  for  a 
quarter's  rent,  which  became  payable  on  the  1st  of  Novem- 
ber, 1857,  and  demands  judgment  therefor. 

It  is  sufficient  to  say  that  the  complaint  as  thus  found  in 
the  judgment  roll  is  free  from  the  marked  defects  in  that 
printed  in  the  case.  Copies  were  allowed  to  be  produced 
Bosw.— Vol.  VXIL         18 
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on  the  argument.  It  was  the  duty  of  the  appellant  to  have 
printed  the  roll,  which  he  neglected ;  and  the  court  is  now 
at  liberty  to  resort  to  it. 

On  the  trial,  the  plaintiff  read  in  evidence  the  lease  fit)m 
Smith  to  Bowland  mentioned  in  the  complaint,  and  the 
assignment  by  Smith  to  the  plaintiff. 

An  assignment  from  Eowland  to  the  defendant  was  also 
proven,  dated  the  10th  of  September,  1857,  and  testimony 
was  adduced  as  to  the  defendants  entering  into  possession 
of  the  premises  under  such  assignment,  about  the  time  of 
its  date. 

The  defects  then  in  the  complaint  are  merely  the  omis- 
sion of  the  date  of  the  assignment  to  the  defendant  and 
the  time  of  its  delivery,  and  of  the  defendants  entering 
iuto  possession.  It  may  be  that  the  complaint  itself  would 
have  been,  upon  a  reasonable  constniction,  held  sufficient; ' 
or  at  least  subject  only  to  a  motion  to  make  it  more 
definite.  But  whether  so  or  not,  the  evidence  has  supplied 
a  defect,  the  existence  of  which,  and  its  correction  by  the 
testimony  could  not  have  surprised  or  injured  the  defend- 
ant. Bowdoin  v.  Colman^  (6  Duer,  183,)  and  Bennett  v. 
JudsaUj  (21  N.  T.  E.,  24,)  are  sufficient  authorities  to 
warrant  our  treating  the  complaint  as  if  amended  on  the 
trial,  if  any  amendpient  was  necessary. 

The  principal  point  upon  the  merits  is,  that  there  is  no 
evidence  to  show  that  the  defendant  took  possession  of 
or  used  the  premises  in  question,  except  for  the  purpose 
of  taking  possession  of  the  goods  of  the  assignor,  and 
removing  them. 

The  evidence  of  possession  when  the  plaintiff  rested,  was 
but  just  sufficient  to  go  to  the  jury.  The  Judge  denied  a 
motion  for  a  nonsuit,  and  then  further  testimony  produced 
by  the  defendant,  established  that  possession  was  taken 
by  him  on  the  10th  of  September,  the  day  of  the  assign- 
ment ;  none  of  the  goods  were  taken  away,  until  after  the 
21st  of  September ;  and  a  part  of  them  was  then  taken  by 
the  Sheriff  under  an  execution.  He  left  some  of  the  goods. 
Some  were  removed  by  the  defendant,  three  or  four  days 
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before  the  l&t  of  November  ISTot  more  than  three  or  four 
dollars'  worth  of  goods  were  sold.  The  Sheriff  levied  upon 
all  the  goods  in  the  store  on  the  said  10th  of  September. 
He  took  away  more  goods  two  or  three  weeks  after  the  first 
levy,  among  them,  two  safes.  This  was  after  the  1st  of 
l^ovember.  The  defendant  claimed  the  property  Irom  the 
Sheriff.  The  witness  Gouge  was  in  the  store  when  the 
defendant  came  to  take  possession ;  he  was  directed  to  lock 
up  the  safes,  and  bring  the  keys ;  that  was  his  only  direction. 
He  gave  the  keys  to  the  defendant  oii  the  10th  of  September. 
The  defendant  sued  the  Sheriff  for  the  goods  levied  upon, 
and  on  the  trial  swore  that  he  took  possession  of  the  store 
and  goods  on  the  12th  of  September,  between  12  and  1 
o'clock.  In  his  complaint  he  swore  that  the  defendant, 
the  Sheriff,  (with  others,)  had  entered  upon  his  pi-emises. 
The  property  left  by  the  Sheriff,  besides  the  safes,  was 
very  considerable.  The  defendant  was  seen  at  the  store 
every  day  or  two. 

The  lease  was  expressly  assigned  in  the  assignment  to 
the  defendant 

The  learned  Judge  charged,  that  if  the  jury  found  that 
the  defendant  accepted  the  lease  as  a  part  of  the  assigned 
estate,  and  used  and  occupied  the  premises  as  though  they 
were  his  own,  he  would  be  liable  for  rent  to  accrue  while 
he  held  the  lease.  But  if  they  found  that  the  defend- 
ant did  not  accept  the  lease  as  a  part  of  the  assigned 
estate,  or  claim,  or  use  the  premises  as  his  own,  but  occu- 
pied them  for  the  purpose  of  enabling  him  to  take  posses- 
sion of,  and  sell  and  remove  the  property  assigned  to  him, 
and  that  the  time  during  which  he  occupied  them  was, 
under  the  circumstances,  reasonable,  then  he  was  not  liable. 

No  exception  was  taken  to  this  part  of  the  charge. 
Certainly  it  was  as  favorable  to  the  defendant  as  could 
proi)erly  be  made.  {Martin  v.  Blacky  9  Paige,  643 ;  Youn^  v. 
Peyser,  3  Bosw.,  308;  Astor  v.  Lent,  6  Borw.,  612.)  The 
opinion  of  the  C5ourt  in  Lends  v.  Burr,  [see  next  case,] 
fully  sustains  the  charge  in  the  present  case;  and  the 
principle  that  an  assignee  is  liable  for  rent,  if  he  accept 
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an  assignment  of  the  lease  and  enter  into  possession 
claiming  the  premises  under  such  assignment,  although 
he  be  an  assignee  for  the  benefit  of  creditors.  What  has 
now  been  said  disposes  of  all  the  points  of  the  defend- 
ant, except  the  third,  which  relates  to  the  transaction  be- 
tween Bowland  and  Gouge.  We  think  that  the  views 
which  the  judge  took  of  this  at  the  trial,  and  the  mode  of 
submitting  the  question  arising  upon  it  to  the  jury,  were 
perfectly  correct.  There  waa  evidence  to  justify  the  jury 
in  finding  that  there  was  not  an  executed  instrument,  and 
that  the  arrangement  had  fallen  through. 

The  judgment  must  be  affirmed,  with  costs. 

Ordered  accordingly. 


John  E.  Lewis  v.  Melancthon  Burr,  Assignee  of 
James  Sharp. 

1.  Where  a  person  holding  a  lease  for  an  unexpired  term,  assigns  all  his  pro- 
perty in  trust  for  the  benefit  of  his  creditors,  and  the  assignment  does  not 
disclose  the  existence  of  such  lease,  and  it  does  not  appear  that  the 
assignee  at  the  time  of  accepting  the  assignment  was  aware  that  the 
assignor  owned  such  a  lease,  the  assignee  does  not  become  liable  for  sub- 
sequently accruing  rent,  by  the  fact  that  he  enters  on  the  premises  for  the 
purpose  of  taking  possession  of  the  goods  assigned,  without  any  act  mani- 
festing an  intent  to  accept  of  the  term. 

2.  Where  such  an  assignee  merely  entered  to  take  an  inventory  of  assigned 
property  being  on  the  demised  premises,  and  to  remove  it;  and  completed 
the  inventory  and  removed  the  property  on  the  third  day  after  the  assign- 
ment was  made,  staying  no  longer  than  was  necessary  for  that  purpose ; 
and  never  further  or  otherwise  occupied  the  demised  premises.  £[^  that 
he  did  not  thereby  become  liable  for  the  rent 

3.  "Whether  a  voluntary  assignee  of  property,  in  trust  for  the  benefit  of  credi- 
tors, stands  in  the  same  position  as  an  assignee  in  bankruptcy,  or  an  exe- 
cutor or  an  administrator,  in  respect  to  a  lease  owned  by  the  assignor  at 
the  time  of  the  assignment  quccre, 

(Before  Bosworth,  Ch.  J.,  and  Woonnurp  and  White,  J.  J.) 
Submitted,  November  12,  I860;  decided,  March  9,  1861. 
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This  was  a  case  submitted  to  the  Court  at  Oeneral  Tenn 
for  its  judgment,  upon  an  agreed  statement  of  facts  made 
pursuant  to  section  372  of  the  Code  of  Procedure, 

Ttie  plaintiff,  as  assignee  of  one  Ossian  L.  Hatch, 
claimed  to  recover  a  quarter's  rent  of  premises  demised 
by  Hatch  to  one  James  Sharp.  Sharp,  on  the  28th  of 
January,  1860,  being  insolvent,  assigned  all  his  property 
to  the  defendant,  in  trust  for  the  benefit  of  the  creditors 
of  Sharp.  The  rent  in  question  fell  due  February  Ist,  1860. 
The  question  was  whether  the  defendant,  on  the  facts  of 
the  case,  which  are  fully  stated  in  the  opinion  of  Boswobth, 
Ch.  J.,  was  liable  for  such  rent. 

Martin  &  Smiths,  for  the  plaintiff. 

Henry  M.  Whitehead,  for  the  defendant. 

By  the  CotJBT  —  BoswoRTH,  Oh.  J.  James  Sharp,  on 
the  28th  of  January,  18G0,  was  the  lessee  of  one  Ossian  L. 
Hatch,  and  as  such  lessee,  held  a  lease  of  a  part  of  the 
store  and  basement  of  No.  26  Church  street,  in  the  city  of 
New  York,  at  an  annual  rent  of  $1,500  payable  quarterly, 
which  lease,  by  its  terms,  was  for  four  years  and  nine 
months  from  May  1st,  1859. 

On  the  28th  of  January,  1860,  Sharp,  by  a  written 
assignment,  assigned  all  bis  property,  real  and  personal, 
to  the  defendant,  in  trust  for  the  benefit  of  the  creditors 
of  Sharp.  The  assignment  did  not  specify  the  lease  as 
part  of  the  property  assigned. 

The  assignment  was  executed  by  the  defendant,  and  it 
recites  that  he  ''  shall,  and  does,  hereby  and  hereunder, 
take  possession  of  all  and  singular  "  the  property  thereby 
assigned.  When  the  assignment  was  executed,  there  was 
a  stock  of  goods  on  the  demised  premises  belonging  to  the 
assignor. 

It  is  agreed  by  the  parties,  as  facts  in  the  case,  that  on 
said  28th  of  January,  "  the  defendant,  as  such  assignee, 
enteretl  the  demised  premises,  took  possession  of  the  stock 
embraced  in  said  assignment,  took  an  inventory  thereof; 
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and  the  aligner,  Sharp,  with  the  approval  of  the  defend- 
ant,  exhibited  the  entire  stock  for  sale,  on  the  demised 
premises,  to  two  persons.  The  inventory  was  completed 
on  the  30th.  The  defendant,  on  that  day,  at  the  aaction 
room  of  several  auctioneers,  negotiated  for  the  removal 
and  the  sale  by  auction,  of  said  stock  of  goods,  and  on  the 
31st  of  January',  he  removed  all  of  said  stock  of  goods 
from  said  premises,  and  the  defendant  has  not  since  that 
time,  nor  otherwise  than  as  above  stated,  actually  occu- 
iried  the  same." 

"  That  the  time  taken  to  make  said  inventory,  was 
reasonable  and  necessary. 

"  The  rent  reserved  in  said  lease,  is  greater  than  tlie 
valite  of  the  use  and  occupation  of  the  demised  premises. 

"  The  defendant  has  not  in  any  manner  assigned  or  dis- 
posed of  his  right,  title,  and  interest  (if  any  he  ever 
acquired)  in  the  lease." 

Is  the  defendant,  upon  these  facts,  liable  for  the  quar- 
ter's rent,  $375,  falling  due  February  1st,  1860  ? 

That  rent  has  not  been  paid,  and  the  plaintiff,  as 
assignee  of  the  lessor's  claim  for  it,  seeks  to  recover  it 
ftom  the  defendant. 

We  regard  it  as  settled,  that  an  assignee  in  bankruptcy 
does  not,  by  the  mere  force  of  the  assignment  and  his 
acceptance  of  it,  become  the  assignee  of  an  unexpired 
term  of  a  lease  which  the  bankrupt  may  own  when  the 
assignment  is  made,  in  such  sense  that  he  cannot  decline 
to  accept  the  term,  and  avoid  incurring  liability  as  assignee 
for  subsequently  accruing  rent.  The  assignee  may  decline 
to  accept  of  the  term,  and  in  that  case  will  not  be  liable 
as  an  assignee  of  the  lease.  But  if  he  enter  into  the  pos- 
session of  the  demised  premises  and  occupy  them  as  such 
assignee,  he  will  be  liable  for  rent  accruing  during  snch 
occupation.  He  will  not  become  liable  by  merely  entering 
into  the  demised  premises,  for  the  purpose  of  taking  pos- 
session of  other  property  of  the  bankrupt  and  removing 
it.  {Martin  v.  Blacky  9  Paige,  644 ;  Hotv  v.  Kennetty  3  Ad. 
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&  Ellis,  659 :  Hanson  y.  Stephenson^  1  Bam.  &  Ad.,  304 ; 
Copdand  v.  Stevens,  id.,  6d4.) 

If  a  Yohintary  assignee  of  property  in  trust  for  the 
benefit  of  the  creditors  of  the  assignor,  stands  in  the  same 
position,  then  the  only  question  will  be,  whether  the  de- 
fendant has  done  any  acts  signifying  his  assent  or  election 
to  accept  of  the  term. 

There  is  no  doubt  that  if  he  accepts  of  the  term  as 
assignee,  he  will  be  liable  for  rent  accruing  whilst  he  holds 
the  estate  as  assignee.  {Patten  v.  Beshon,  1  Gray,  329.) 

So  a  mere  equitable  assigdee  of  a  lease,  who  as  such, 
has  entered  into  x>ossession  and  occupied  the  demised  pre- 
mises, is  liable  for  the  rent  accruing  during  such  occu- 
pancy. (Jenkins  v.  Portmanj  1  Keen,  435 ;  S.  C.y  15  Eng. 
Oh.  E.,  455,  note  2  ;  Close  v.  WUberforce,  1  Beav.,  113.) 

But  may  a  voluntary  assignee  accept  of  the  general 
assignment  made  by  the  assignor  and  reject  the  term  ? 
In  the  present  case  it  does  not  appear  that  the  assignee 
when  he  accepted  of  the  assignment,  knew  that  his 
assignor  owned  the  lease ;  and  the  question  is  to  be  con- 
sidered in  view  of  this,  as  one  of  the  facts  in  the  case. 

In  Carter  v.  Warns,  (4  Oarr.  &  P.,  191),  Lord  Tenter- 
BBN,  Ch.  J.,  held  and  charged  the  jury,  that  a  voluntary 
assignee  of  property  iu  trust  for  the  benefit  of  creditors, 
stood  in  the  same  position  as  an  assignee  in  bankruptcy. 
This  ruling  is  adverted  to  by  Littledalb  and  Patteson, 
J.  J.,  in  their  opinions  in  Hotv  v.  Kennett,  {supra.)  But  it 
can  hardly  be  said  that  either  of  them  expressed  the  opin- 
ion that  it  was  accurate.  ^ 

In  Pratt  v.  Levan  &  Snyder,  (1  Miles,  358),  it  was  held 
that  the  voluntary  assignee  might  reject  the  term,  and  that 
the  same  rules  applied  to  him  as  to  an  assignee  in  bank- 
ruptcy. In  that  case,  however,  the  lease  was  not  assign- 
able except  by  the  written  consent  of  the  lessor,  and  that 
consent  he  never  gave.  (See  Morris  v.  Parker  et  ah,  1 
Ashmead,  187.)  The  case  of  Carter  v.  Hammett,  12  Barb. 
S.  0.  B.,  253,  favors  the  same  view.    The  If.  Y.  Common 
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Pleas  in  Joumeay  v.  Braakley,  (1  Hilton,  447),  determine 
the  precise  point  in  favor  of  the  voluntary  assignee.  No 
case  has  been  cited  which  decides  to  the  contrary. 

The  cases  in  this  Court  in  which  the  voluntary  assignee 
has  been  held  liable,  are  not  in  conflict  with  the  rule  for 
which  the  defendant  contends. 

In  Young  v.  Peyser^  (3  Bosw.,  308),  the  assignee  entered 
into  the  demised  premises  and  took  possession  thereof,  by 
virtue  of  the  assignment,  and  occupied  the  premises  until 
he  surrendered  them  and  the  lease  to  the  plaintiff,  who 
accepted  them.  The  assignee  was  held  liable  for  the  rent 
which  fell  due  during  such  occupation.  The  same  rule 
was  applied  in  Astor  v.  Lent,  (6  Bosw.,  612.) 

The  case  of  Muir  v.  Glinsmnn,  (argued  at  the  January 
and  decided  at  the  February  General  Term  of  this  Court, 
1856,)  and  commented  on  in  Joumeay  v.  BraxMey,  supra, 
(1  Hilton,  455-467),  is  not  in  conflict  with  the  decisions 
in  the  latter  case,  or  with  that  made  in  Pratt  v.  Levan, 
(supra.) 

Muir  V.  Glinsman  did  not  seek  to  charge  the  assignee 
personally,  and  the  judgment  i)ronounced  at  Special  Term, 
directed  that  the  quarter's  rent  which  fell  due  November 
1st,  1854,  should  be  paid  by  the  assignee  out  of  the  pro- 
ceeds of  the  assigned  property  in  his  hands ;  the  complaint 
alleging,  and  the  answer  not  denying,  that  Glinsman  had 
in  his  hands  proceeds  of  the  assigned  property  sufiicient 
to  pay  such  rent.  Muir,  on  the  29th  of  April,  1854,  leased 
to  one  James  Grundy  the  second  and  third  floors  of  the 
premises  No.  442  Broadway,  for  two  years,  from  the  1st 
of  May  then  next,  at  $1,950  per  annum,  payable  quarterly. 
In  September,  1854,  Grundy  being  in  the  occupation  of 
the  demised  premises,  and  having  become  insolvent, 
assigned  all  his  property  (in  trust  for  the  benefit  of  credi- 
tors) to  Glinsman.  The  latter  immediately  took  actual 
possession  of  the  premises  and  of  the  assigned  property 
therein  ;  put  a  clerk  in  possession  who  continued  therein, 
making  sales  therein  until  after  the  1st  of  November,  1854, 
when  the  quarter's  rent,  which  that  action  was  brought  to 
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recover,  became  due.  The  assigned  property  (including 
the  lease)  was  mortgaged  by  a  chattel  mortgage  made 
prior  to  the  assignment,  and  in  force  when  it  was  made. 
In  the  language  of  that  case  ^'  there  was  considerable  of 
the  assigned  property  left  after  satisfying  the  mortgage," 
and  *'  part  of  the  goods  were  sent  from  the  store  in  Broad- 
way to  a  store  in  Nassau  street,  and  were  returned  after 
the  mortgage  was  satisfied."  The  goods  so  returned  were 
sold  on  the  demised  premises. 

The  evidence  justified  the  conclusions  that  the  assignee 
entered  the  demised  premises  with  intent  to  occupy  them, 
and  to  occupy  them  as  assignee  by  virtue  of  the  assign- 
ment, and  did  so  occupy  them ;  and  the  Oourt  thought  the 
assignee  had  no  ground  of  complaint  in  the  fact  that  he 
was  ordered  to  pay  that  quarter's  rent  out  of  the  moneys 
in  his  hands  realized  from  the  assigned  estate,  instead  of 
paying  it  out  of  his  own  funds.  (See  Aator  v.  DAmoreux^ 
4  Sand.  8. 0.  R.,  624;  S.  C,  4  Seld.,  107;  Ghilds  v.  Cla/rk,  3 
Barb.  Oh.  R,,  62 ;  Calvert  v.  Bradley,  16  How.  U.  S.  E., 
580.)  If  we  are  at  liberty  to  follow  the  decisions  made  in 
Pratt  V.  Leean  and  Jowmeay  v.  Bra^ckley,  (supra,)  there  is 
nothing  in  the  plaintiff's  equities  which  should  disincline 
us  to  do  so.  (See  opinion  of  Denm:ax,  Ch.  J.,  in  How  v. 
Kennett,  supra,) 

Voluntary  assignees  of  property  in  trust  for  the  benefit 
of  creditors,  administer  large  estates ;  and  their  appoint- 
ment is  a  matter  of  almost  daily  occurrence;  they  are,  by 
existing  laws,  placed  on  the  same  footing  in  respect  to  the 
costs  of  suits  brought  by  and  against  them,  as  executors 
and  administrators.  (Gode,  ^  317.) 

They  may  maintain  actions  for  the  benefit  of  creditor^, 
to  reach  property  which  their  assignor  had  disposed  of, 
with  intent  to  defraud.  (Laws  of  1858,  p.  606,  ch.  314.) 

The  same  considerations  of  public  policy  which  permits 

an  a^ssignee  in  bankruptcy,  a  receiver  or  executor,  to  reject 

a  term  which  would  be  a  charge  instead  of  a  benefit  to  tiiie 

estate  he  is  appointed  to  administer,  would  seem  to  favor 

Bosw.— Vol.  VIII.      19 
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its  application  to  a  yohintary  assigDee  for  the  benefit  of 
creditors. 

The  recent  legislation  in  this  State,  already  referred  to« 
seems  to  have  its  origin  in  the  same  views* 

We  think,  therefore,  that  the  defendant's  liability  in  this 
case  depends  upon  the  question,  whether  he  entered  under 
such  circumstances  as  manifest  his  assent  to  accept  the 
term. 

The  case  concedes  that  the  rent  reserved  is  more  than 
fhe  value  of  the  demised  premises.  It  was,  therefore,  the 
duty  of  the  assignee  to  waive  the  term,  if  he  had  the  right 
to  do  so. 

He  was  not  in  possession  when  the  rent  in  question 
accrued ;  he  has  not  paid  any  rent  to  the  plaintiff.  The 
assignment  does  not  import  that  the  assignor  had  any  such 
property  as  the  lease  in  question,  nor  does  it  appear  that 
the  assignor  knew  that  he  had.  Had  it  appeared  that  the 
assignee  knew  when  he  accepted  of  the  assignment,  that 
the  assignee  owned  this  unexpired  term,  what  effect  should 
be  given  to  that  fact,  it  is  unnecessary  now  to  consider. 

The  case  does  not  state  that  the  assignee  took  possession 
ot  the  demised  premises. 

It  states  that  he  entered  them  and  **  took  possession  of 
the  stock,"  &c.  And  as  it  also  states  that  he  did  not 
occupy  the  premises  otherwise  than  to  make  an  inventory 
of  the  goods  and  remove  them,  and  stayed  no  longer  than 
was  necessaiy  for  that  purpose,  all  having  been  concluded 
on  the  third  day  after  the  assignment  was  executed,  we 
are  of  the  opinion  upon  the  facts  as  the  parties  have  stated 
them,  that  his  entry  was  solely  for  the  purpose  of  possess- 
ing himself  of  his  stock,  and  without  any  intent  to  accept 
of  the  term. 

That  he  did  nothirtg  which  could  have  led  the  plaintiff 
to  suppose  that  he  entered  upon  the  premises  with  a  view 
to  take  possession  of  them  as  assignee,  even  if  the  plain- 
tiff knew,  before  the  goods  had  been  removed,  that  any 
assignment  had  been  made. 

These  views  entitle  the  defendant  to  judgment. 
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Woodruff,  J.  I  concur  in  the  conclusion  at  which  the 
Chief  Justice  has  arrived,  but  upon  the  distinct  ground 
that  there  is  not  evidence  to  warrant  the  conclusion  of 
fact  that  the  defendants  ever  knowingly  accepted  an 
afisighment  of  the  lease  of  the  premises  in  question. 

No  man  can  be  made  assignee  of  a  lease  and  subjected 
to  liability  ujion  its  covenants,  without  his  consent. 

I  am  not  prepared  to  say  that  one  who  voluntarily 
accepts  an  assignment  of  the  property  of  a  lessee  is  i>ro- 
tected  from  liability  because  a  trust  is  annexed  to  his  title 
requiring  him  to  apply  that  property  to  the  benefit  of  the 
creditors  of  such  lessee.  In  my  opinion,  the  existence  of 
such  a  trust,  (though  in  some  cases  it  may  aid  in  deter- 
mining whether  he  accepts  the  lease  as  part  of  the  assigned 
property,)  does  not  at  all  affect  his  liability,  if  upon  the 
facts  shown  he  would  be  liable  were  there  no  trust.  The 
eases  of  executors  and  administrators  and  assignees  in 
bankruptcy,  who  discharge  duties  imposed  upon  them  by 
law  as  incident  to  their  semi-official  position,  are,  I  admit, 
in  some  degree  peculiar,  the  latter  not  being  bound  to 
enter  upon  the  demised  premises,  and  the  former  being  at 
liberty  to  do  so,  and  on  applying  rents  collected  to  the 
rent  reserved  by  the  lessor,  being  entitled  to  protection 
against  personal  liability,  (Toller  on  Executors,  280;  1 
Salk.,  297,  317 ;  1  Saund.,  1,  note  1 ;  2  Williams  on  Execu- 
tors, 1078,  1079,  and  notes) :  or  otherwise,  if  he  occupy 
himself.  (Wigleij  v.  Ashton,  3  B.  &  A.,  101.) 

But  the  acceptance  of  an  assignment  made  by  a  lessee 
for  the  benefit  of  creditors,  is  just  as  voluntary  as  if  made 
for  one's  own  benefit,  and  there  is  no  hardship  in  imposing 
npon  each  the  same  consequences  ;  nor,  in  my  judgment, 
is  there  any  rule  of  law  which,  as  between  the  lessor  and 
the  voluntary  assignee,  makes  the  use  or  trust  upon  which 
he  holds  affect  the  legal  rights  of  either.  If,  therefore,  an 
assignee  accepts  an  assignment  purporting  in  terms  to 
transfer  a  lease,  so  that  he  is  fairly  chargeable  with  notice 
of  its  provisions,  and  he  accepts  the  assignment  without 
excluding  the  lease,  or  if  under  a  general  assignment,  he, 
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with  knowledge  of  the  terms  of  the  lease,  enters  into  pos- 
session with  intent  to  occupy  under  the  lease,  in  my 
opinion  he  becomes  liable. 

I  admit,  that  in  either  case  he  may  protect  himself;  in 
the  former,  by  refusing  to  accept  the  assignment  of  the 
lease ;  in  the  latter,  by  refusing  to  occupy  under  it,  doing 
nothing  more  than  remove  the  assigned  goods  from  the 
premises. 

Had  it  api>eared  in  the  case  before  us  that  the  defend* 
ant,  when  he  accepted  the  assignment  and  went  into  pos- 
session, was  aware  of  the  lease,  saxd  he  did  no  affirmative 
act  qualifying  the  possession  he  took,  so  that  the  inference 
of  fact  was  just  that  he  was  in  possession  under  the  lease» 
and  claiming  to  be  rightfully  in  possession  by  virtue  of 
the  assignment  thereof,  I  should  be  of  opinion  that  he 
was  liable  to  the  landlord  until  he  relieved  himself  by  a 
further  assignment,  although  his  actual  occupation  was 
but  for  three  days,  and  notwithstaqding  his  title  was 
qualified  by  a  trust  for  the  benefit  ojf  creditors.  In  my 
opinion  this  is  in  conformity  with  the  well  settled  general 
rule,  and  none  of  the  cases  warrant  the  making  of  such  a 
case  an  exception. 

Whitb,  J.,  was  of  opinion  that  the  defendant  was 
entitled  to  judgment. 
Judgment  ordered  for  the  defendant. 


The  Ambeioan  Exchange  Fikb  Iksurance  OoMPAmr, 
Plaintiflb,  v.  Bkitton  et  al.^  Defendants. 

1.  Money  exacted  by  and  paid  to  public  oiScers,  under  a  claim  of  right  for 
their  services  as  such,  if  they  be  not  entitled  thereto,  is  illegally  exacted 
and  may  be  recovered  back. 

2.  It  may  be  recovered  back,  though  paid  after  the  services  are  rendered; 
and  under  a  threat^  If  not  paid,  of  doing  an  injury  to  those  of  whom  it  is 
exacted,  which  they  had  not  necessarily  the  power  to  efifect 
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3.  Persons  appointed  by  the  oomptroUer  of  the  state  to  perform  the  daties 
required  by  section  10  of  the  aot  of  1853,  (chap.  466,  p.  908,)  are  public 
officers,  within  this  rule. 

4.  K  such  persons  are  entitled  to  more  compensation  than  can  be  paid  by  the 
sums  which  section  27  of  that  statute  requires  every  association  or  com- 
pany therein  mentioned  to  pay  towards  defraying  the  expenses  of  execut- 
ing said  act,  their  claim  is  against  the  state,  and  not  against  the  association 
or  company. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  Januiuy  15;  decided,  March  23,  1861. 

ExGEPTioiirs  ordered  at  the  trial  to  be  heard  in  the  first 
instance  at  the  General  Term. 

The  American  Exchange  Fire  Insurance  Goimpany  is 
the  plaintiff,  and  Dexter  B.  Britton,  Boyal  Chamberlain 
and  John  Baymond,  are  the  defendants. 

The  action  was  tried  October  16, 1860,  before  Chief  Jus- 
tice BoswoBTH  and  a  jury. 

It  appeared  at  the  trial  that  in  February,  1859,  the 
defendants  were  appointed  by  the  comptroller  of  the 
State  of  Kew  York  to  make  the  preliminary  examination 
of  the  assets  of  the  plaintiffs  required  by  chapter  466, 
section  10  of  the  act  of  1853,  relative  to  the  incorporation 
of  fire  insurance  companies. 

About  the  25th  of  February,  1859,  the  defendants  Brit- 
ton and  Baymond  accordingly  called  at  the  company's 
office,  made  such  examination,  gave  the  certificate  required 
by  the  said  section,  which  was  afterwards  signed  by  the 
other  defendant,  Chamberlain ;  and  on  tne  next  morning 
presented  thdr  bill  to  the  plaintiffs  for  $300,  for  such 
alleged  service. 

The  plaintiffs  declined  to  pay  the  bill ;  whereupon  the 
defendants  notified  the  plaintiffs  that  unless  the  latter  paid 
it,  they  would  telegraph  to  the  comptroller,  at  Albany, 
and  ^'stop  their  license;  that  they  would  telegraph  the 
comptroller  and  stop  the  passing  of  the  papers." 

The  plaintiffs,  after  consultation,  paid  the  $300,  under 
protest,  by  a  check  for  that  sum,  payable  to  the  order  of 
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all  the  defendante.  This  suit  is  brought  to  recover  back 
the  sum  so  paid. 

At  the  commencement  of  the  trial,  the  defendants 
moved  a  dismissal  of  the  complaint,  on  the  ground  that 
it  did  not  state  a  cause  of  action,  and  when  the  plaintiff 
rested,  on  the  ground  that  no  cause  of  action  had  been 
proved.  Both  motions  were  denied,  and  the  defendants 
excepted. 

When  the  testimony  was  closed,  the  Court  directed  a 
verdict  for  the  plaintiffs,  for  $300,  and  the  defendants 
excepted. 

A  verdict  having  been  rendered  for  the  plaintiffs,  the 
Justice  ordered  the  questions  of  law  arising  at  the  trial, 
to  be  first  heard  at  the  General  Term,  and  the  entry  of 
judgment  suspended. 

L.  S.  Chatfieldy  for  defendants. 

I.  The  Act  of  1853  has  no  provision  for  compensating 
the  commissioners  appointed  by  the  comptroller,  under 
section  10  thereof.  Their  compensation  is  matter  of  agree- 
ment, and  in  the  absence  of  that  they  are  entitled  to  a 
quantum  meruit.  (Laws  of  1853,  ^  10,  p.  908 ;  id.,  p.  920, 
as  to  fees  chargeable.) 

n.  The  payment  of  $300  was  voluntary  on  a  claim  of 
right,  and  the  money  cannot  be  recovered  back.  {Motvatt 
V.  Wright,  1  Wend.,  355;  Clarke  v.  Butchery  9  Cow.,  674; 
Waite  V.  Leggatt,  8  id.,  195 ;  Sprague  v.  Birdsally  2  id.,  419; 
HaU  V.  ShultZj  4  J.  E.,  240.) 

III.  The  threat  to  stop  the  papers,  (if  really  made,)  was 
an  idle  one,  without  the  power  of  execution,  and  defend- 
ants knew  this. 

IV.  The  protest  did  not  make  the  payment  involuntary; 
it  is  of  no  effidct  on  the  relations  or  liabilities  of  the  par- 
ties. (2  Cow.,  419 ;  1  Day,  183 ;  1  Wend.,  363, 364 ;  5  Taunt, 
155.) 

V.  The  simple  question  is,  can  money  be  recovered 
back  which  has  been  paid  voluntarily  on  a  clafm  of  right, 
without  mistake,  fraud,  or  compulsion  ?    That  it  cannot 
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be,  is  settled  by  the  cases  cited,  {supra^)  and  by  10  S.  &  E., 
219;  6  id.,  309  ;  1  Dal.,  148;  2  id.,  154;  1  Har.  &  GiL,  258; 
7  Mass.,  288;  10  Pet,  137;  9  Greenl.,  110. 

John  S.  Jenness^  for  plaintiff. 

I.  The  defendants,  in  making  the  preliminary  examina- 
tion into  the  assets  of  the  plaintiff,  required  by  section  10 
of  the  act  of  1853,  acted  as  public  oflScers,  with  no  private 
relations  whatever.  (4  Jac.  L.  D.,  433 ;  King  v.  Burnett^ 
Garth.,  479.) 

n.  Being  and  acting  as  such,  they  were  disabled  firom 
exacting  any  fees,  except  those  prescribed  for  the  service, 
by  express  statute.  (Bill  of  Rights,  1  E.  S.,  92;  2  E.  S., 
650,  §§  2-S ;  Laws  of  1853,  chap.  466,  ^  27 ;  Stamper  v.  The 
State,  11  Geo.  E.,  643;  Steele  v.  Willianis,  20  Eng.  L.  and 
Bq.  E.,  319;  Seastrunk  v.  Rice,  1  Cheves'  E.,  71 ;  Taggart 
V.  Hutsm,  1  Eice,  300.) 

III.  The  pajonent  of  illegal  fees  cannot  be  considered 
voluntary,  so  as  to  preclude  their  being  recovered  back. 
{Morgan  Palmer,  2  B.  &  0.,  729,  and  4  D.  &  E.,  292;  Dew 
V.  Parsons,  2  B.  &  Aid.,  562,  and  1  Ohitty  E.,  305 ;  Steele  v. 
WiUiams,  20  Eng.  L.  and  Eq.  E.,  319;  Frye  v.  Lockwood,  4 
Cow.,  454.) 

Bt  the  Court — Woodruff,  J.  The  tenth  section  of 
the  act  under  which  the  plaintiffs  are  organized  as  a  cor- 
poration (Session  Laws  of  1853,  ch.  466,  §  10,  p.  908,) 
makes  it  the  unqualified  duty  of  the  Oomptroller  (on 
receiving  the  certificate  of  the  Attorney-General)  to  cause 
an  examination  to  be  made,  either  by  himself  or  by  three 
disinterested  x>ersons  specially  appointed  by  him  for  that 
purpose,  for  the  purpose  of  certifying  to  the  fact  that  the 
capital  is  paid  in,  &c.  This  duty  is  so  unqualified  and  so 
plainly  imposed  on  the  Comptroller,  that  it  is  the  right  of 
the  applicants  to  have  it  performed  when  they  present  a 
case  within  the  statute,  and  require  such  performance. 
Section  27  of  the  act  prescribes  the  payment  of  twenty 
dollars  by  any  association  proposing  to  organize  a  new 
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oompany  under  the  act ;  it  is  to  be  paid  nomioally  for  filing 
the  declaration  required  by  the  third  section,  and  for 
nothing  else,  (in  the  case  ol  a  new  company,)  but  it  is  ^'  to 
be  appropriated  towards  paying  the  expenses  of  executing 
said  act."  The  fair  construction  of  which  language  is  that 
it  shall  cover  all  the  services  and  labor  required  to  be  per- 
formed by  the  Comptroller,  under  the  act  and  the  expenses 
incurred  therein. 

It  could  hardly  be  claimed  that  if  the  Oomptroller  caused 
"  an  examination  to  be  made  hy  himself  ^^  he  could  lawfully 
require  the  payment  of  any  further  sum  for  fees,  expenses 
or  otherwise ;  as  to  him,  the  provisions  of  title  4  of  chapter 
4  of  part  3,  section  2  of  the  Bev.  Stats.,  giving  to  public 
officers  the  fees  for  any  service,  which  are  provided  in  the 
statute  requiring  the  service,  or  providing  the  compensati<m 
therefor ;  and  the  provisions  of  section  5  of  the  saine  title, 
which  where  any  fee  or  compensation  is  allowed  by  law  to 
any  officer  or  i>erson  for  any  service,  forbids  his  talcing  or 
receiving  any  other  or  greater  fee  or  reward  for  such  ser- 
vice, seem  directly  applicable.  (2  E.  S.,  p.  650,  ^^  2, 6.) 

It  is  required  of  the  Oomptroller  that  he  cause  the  exami- 
nation to  be  made,  and  a  fund  is  provided  which  is  to  be 
appropriated  towards  paying  the  expenses  of  executing 
the  act. 

A  most  natural  inference  is  that  if  the  Comptroller's 
duties  for  the  time  being  are  so  engrossing  that  it  is  neces- 
sary to  employ  disinterested  persons  to  make  the  examina- 
tion, the  expenses  of  that  examination  shall  be  defrayed 
out  of  the  twenty  dollars,  or  at  all  events,  that  the  associa- 
tion shall  not  be  required  to  pay  anything  more.  The 
associates  are  entitled  to  have  the  examination  made  when 
they  have  complied  with  the  provisions  of  the  act,  paying 
the  twenty  dollars  and  producing  to  the  Comptroller  the 
proper  certificate  of  the  Attorney  Ceneral.  If  the  State 
has  imposed  upon. the  Comptroller  official  duties  wliich  he 
cannot  perform  in  i>erson,  but  may  perform  by  appointing 
others,  and  which,  by  law,  he  must  perform,  he  has  doubt- 
less the  incidental  power  to  make  to  his  appointees  a  just 
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compensation,  out  of  the  fees  appropriated  to  that  purpose, 
and  perhaps,  if  they  are  not  sufficient,  then  to  create  a  just 
charge  against  the  State,  but  it  is  difficult,  I  think,  to  find 
any  warrant  for  requiring  the  association  to  pay  anything . 
more  than  the  act  prescribes. 

If  this  be  so,  it  follows  that  the  defendants  could  not 
lawfully  require  the  plaintiff  to  make  any  payment  for  an 
examination  which  it  was  the  duty  of  the  OomptroUer  to 
cause  to  be  made,  either  by  himself  or  by  his  appointees, 
and  for  which  he  could  legally  require  no  other  conditions 
than  compliance  with  the  statute. 

In  this  view  of  the  subject,  it  seems  to  me  quite  clear 
that  if  the  Comptroller  had  required  the  plaintiff  to  make 
the  payment  which  was  made,  his  act  would  have  been 
wholly  illegal.  I  am  not  able  to  perceive  that  such  a 
requirement  by  his  appointees  is  any  less  so.  They  repre- 
sent the  Comptroller,  in  making  the  examination,  he  causes 
the  examination  to  be  made,  by  himself  or  by  them,  as  he 
may  see  fit,  they  derive  all  their  authority  from  his  appoint- 
ment, they  act  in  his  stead,  and  they  make  their  return  to 
him  as  the  basis  of  his  further  action. 

Being  paid,  can  the  money,  though  illegally  exacted,  be 
recovered  back  ? 

There  is  nothing,  in  my  opinion,  in  the  claim  that  it  was 
obtained  by  duress,  in  the  ordinary  sense  in  which  that 
expression  is  used.  The  examination  was  completed. 
The  defendants  had  signed  and  delivered  to  the  plaintiff 
the  certificate,  upon  the  delivery  of  which,  to  the  Comp- 
troller, it  became  his  duty  to  deliver  a  certified  copy  of 
the  charter,  on  filing  which  the  association  had  a  right  to 
commence  business. 

On  the  other  hand  the  payment  was  not,  in  my  judg- 
ment, a  voluntary  payment,  in  the  sense  in  which  that 
term  is  used,  when  it  is  said  that  money  voluntarily  paid 
cannot  be  recovered  back.  It  was  a  payment  exacted  by 
these  defendants,  who  were  acting  for  and  in  the  place  of 
the  Comptroller,  in  a  matter  of  great  importance  to  the 
plaintiff,  and  exacted  by  a  claim  of  right,  as  officers,  and 
Bosw.— Vol.  VHI.        20 
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while  they  had,  or  assumed  to  have,  some  control  over  the 
subject    There  is  testimony  to  the  effect  that  they  threat- 
ened to  telegraph  to  the  Comptroller  to  stop  the  issuing 
of  what  the  witness  calls  the  license,  which  can  only  mean 
the  certified  copy  of  the  charter,  on  filing  which  they  were 
authorized  to  commence  business.    If  there  was  doubt  on 
this  question  of  fact,  and  this  is  material,  it  should  Lave 
been  submitted  to  the  jury.    If ow,  this  was  an  assumption 
of  official  control  over  the  subject,  and  the  avowal  of  a 
purpose  to  exercise  it,  unless  the  fees  demanded  were  paid  ; 
it  is  not  necessary  to  regard  this  as  obtaining  money  per 
minas  in  the  ordinary  sense  ;  it  may  have  been  a  declarar 
tion  which  they  had  no  actual  power  to  carry  into  execu- 
tion.   The  Comptroller  had  not  the  right,  and  we  cannot 
admit  that  he  would  have  had  the  disposition  to  detain  the 
pai)ers  for  a  moment,  upon  that  ground,  after  he  fully 
understood  thesubject.  But  it  was  nevertheless  an  exaction 
made  without  right,  under  color  of  official  control  in  the 
matter,  with  which  the  plaintiffs  were  not  bound  to  con- 
tend, at  the  hazard  of  the  consequences  of  a  telegraphic 
dispatch  forwarded  by  the  Comptroller's  own  appointees, 
which  might  and  probably  would  reach  him  before  the 
plaintiff's  messenger  could  reach  Albany  and  obtain  the 
papers  which  the  plaintiff^  required.    It  may  well   be 
assumed  that  some  delay  for  the  purpose  of  further  inquiry 
and  investigation  would  have  been  caused  by  such  a  com- 
munication to  the  Comptroller.     Although  the  defend- 
ants had  no  legal  i)Ower  to  interfere  further,  and  although 
the  plaintiffs  would  have  had  legal  redress,  and  might  pro- 
bably have  comi)elled  the  Comptroller  to  give  them  the 
required  certified  copy  of  their  charter ;  still  they  were  not 
bound  to  take  the  hazards  of  delay  and  the  risk  of  having 
to  litigate  the  question,  and  treat  the  requirements  and 
threats  of  these  appointees  of  the  Comptroller  as  idle  wortls. 
They  might,  as  they  did,  pay  the  money  exacted,  and  when 
the  pressure  under  which  they  paid  was  removed,  submit  the 
right  to  determination,  as  they  have  done,  by  reclaiming 
the  money  as  an  illegal  exaction;  as  money  obtained  by 
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the  defendants,  without  consideration,  and  which,. in  jus- 
tice and  equity,  they  may*not  retain.  Persons  dealing 
with  public  officers  and  their  deputies  and  agents  do  not 
Btand  with  them  upon  equal  ground.  In  such  cases  I 
concur  with  the  views  of  Martin,  B.,  in  Steele  v.  Wil- 
liams  (20  Law  and  Eq.  E.,  319 ;  8  Exch.  E.,  625,)  that 
the  payment  is  not  voluntary.  In  that  case  the  payment 
was  not  made  until  all  the  services  had  been  rendered,  and 
if  the  payment  had  been  refused  the  party  could  not  have 
been  deprived  of  the  benefit  of  the  services.  And  to  the 
like  effect  is  Dew  v.  Parsansy  (2  Barn.  &  Aid.,  562,)  and  see 
Morgan  v.  Palmer,  (2  Bam.  &  Ores.,  729.)  The  general 
doctrine  that  where  an  officer  exacts  higher  fees  than  he  is 
entitled  to  by  law,  they  may  be  recovered  back,  is  found  in 
JFrye  v.  Locktvood,  (4  Cow.,  454 ;)  Walker  v.  Ham.  (2  N. 
Hamp.  E.,  39,)  and  I  am  by  no  means  willing  to  say  that 
the  right  to  recover  back  depends  on  the  question  whether 
the  payment  was  before  or  after  the  service  was  rendered. 
It  should  be  deemed  sufficient  that  the  officer  takes 
advantage  of  his  official  i)osition  to  make  the  exaction ; 
due  protection  of  those  whose  necessities  require  them 
to  deal  with  i)ersons  exercising  official  powers,  or  discharg- 
ing duties  in  their  nature  official,  requires  that  moneys 
so  paid  should  be  subject  to  reclamation. 

In  Britton  et  al.  v.  FrinJCy  the  facts  were  these :  The 
agent  of  the  defendant  in  a  suit,  called  upon  the  plaintiffs' 
attorney  and  offered  to  pay  the  amount  of  debt  and  costs. 
They  agreed  upon  the  amount  of  the  debt,  and  tbe  attorney 
made  out  his  bill  of  costs,  which  the  agent  paid ;  the  bill 
of  costs  contained  some  charges  to  which  tbe  attorney  was 
not  legally  entitled.  It  was  held  in  the  Supreme  Court 
and  in  the  Court  of  Appeals  that  the  money  so  overpaid 
might  be  recovered  back.  It  was  argued  that  there  was 
no  mistake  of  fact,  and  that  the  payment  was  voluntary. 
But  the  argument  did  not  avail.  It  was  an  illegal  exac- 
tion by  an  officer  of  the  Court,  against  which  parties  are 
entitled  to  protection.  (See  the  case  reported,  3  How.  Pr. 
B.,  103.) 
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These  views  dispose  me  to  order  judgment  for  the  plain- 
tiffs in  this  case  upon  the  verdict,  without  enlarging  upon 
the  danger  of  exposing  persons  appointed  by  the  (Comp- 
troller to  make  an  examination  so  important  to  the  public 
safety,  to  the  temptation  which  might  be  brought  to  bear 
upon  them  in  the  discharge  of  their  duty,  if,  on  the  one 
hand  they  could  require  the  proposed  corporation  to  pay 
any  sum  they  saw  fit,  under  color  of  charge,  for  fees  how- 
ever large ;  or  if,  on  the  other  hand,  it  be  permitted  them 
to  receive  any  compensation  (beyond  their  just  claim  upon 
the  Comptroller  or  the  State,)  from  those  whose  affairs 
they  are  appointed  to  scrutinize  for  the  public  protection. 

It  may  be  that  persons  so  situated  might  yield  to  the 
desire  of  the  corporation,  to  make  them  some  additional 
compensation  where  their  services  had  been  protracted 
and  arduous,  and  accept  a  gratuity  therefor.  {VidSj  Isn- 
guage  of  Martin,  B.,  20  Eng.  Law  and  Eq.,  324.)  But 
even  that  under  the  peculiarly  confidential  position  which 
they  hold,  as  the  guardians  of  the  public,  to  protect  the 
public  against  unsound  and  merely  adventuring  associa- 
tions claiming  chartered  privileges,  would  expose  them  to 
suspicion  and  be  liable  to  many  of  the  severe  criticisms 
found  in  the  opinions  in  Hatch  v.  Mann.  (15  Wend.,  44.) 

The  suggestion  that  the  action  should  have  been 
brought  against  each  of  the  defendants  severally  for  $100, 
is  answered,  I  think,  by  the  fact  that  the  money  was  paid 
to  them  jointly  by  a  check  drawn  payable  to  their  joint 
order  and  by  them  jointly  indorsed.  This,  I  think,  im- 
posed upon  them  a  joint  responsibility,  and  the  plaintiff 
was  not  bound  to  regard  the  manner  in  which  they  divided 
the  fees  among  themselves. 

These  considerations  lead  me  to  say  the  plaintifGs  should 
have  judgment  upon  the  verdict. 

Judgment  for  the  plaintiffs  accordingly. 
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Shaw  et  oL^  Plaintiff  and  Appellants,  v.  Stine  et  aZ., 
Defendants  and  Respondents. 

1.  la  an  action  to  recover  damages  for  inducing  the  plaintiffs,  by  false  and 
fraudulent  representations,  to  sell  and  deliver  goods  to  a  third  person,  it  is 
not  essential  to  a  right  of  action  that  the  misrepresentations  were  the  sole 
inducement  to  the  sale. 

2.  It  is  enough  that  the  plaintiffs  would  not  have  parted  with  their  goods,  if 
the  fiilse  representations  had  not  been  made. 

3.  Where  the  defendants,  in  addition  to  making  the  alleged  misrepresenta- 
tions, offered  and  agreed  to  indorse  the  purchaser's  note  to  be  given  for 
the  goods,  it  is  error  to  refuse  to  charge  that,  if  the  misrepresentations  in 
any  degree  contributed  to  induce  the  plaintiffs  to  sell  the  goods,  they  are 
entitled  to  recover,  when  the  evidence  warrants  a  finding  that  the  plaintiff^ 
were  so  induced. 

i.  Whether,  in  such  a  case,  it  is  competent  for  a  plaintiff  to  testify,  as  evi- 
dence in  chief)  that  he  sold  and  delivered  the  goods,  relying  on  the  truth 
of  the  alleged  misrepresentations,  qucere. 

(Before  Bosworth,  Ch.  J.,  and  WoonnurF  and  WnrrE,  J.  J.) 
Heard,  November  12,  1860  j  decided,  April  20,  1861. 

Appeal  by  the  plaintiffs,  Prosper  P.  Shaw,  William 
H.  Shaw,  William  W.  Bicbards  and  William  H.  King,  Irom 
an  order  denying  a  motion  for  a  new  trial.  The  defend- 
ants are  Lewis  Stine  and  Sigismnnd  B.  Mendel,  and  on  a 
trial  before  Mr.  Justice  Piberbpont  and  a  jury,  June  6, 
1859,  obtained  a  verdict. 

The  action  is  by  the  plaintiffs  to  recover  the  amount  of 
a  bill  of  goods  sold  by  them,  in  July,  1857,  to  Cohen  Ss 
Mendel,  of  Cincinnati,  Ohio,  by  refison  of  alleged  false  and 
fraudulent  representations  made  by  the  defendants  as  to 
the  credit  and  responsibility  of  Cohen  &  Mendel. 

The  plaintiffs  gave  evidence  of  the  alleged  misrepre- 
sentations by  the  defendants.  William  H.  Shaw,  one  of 
the  plaintiffs,  testified  that,  after  the  representations  weret 
made,  he  told  the  defendant  S.  B.  Mendel,  that  he  was 
not  satisfied,  and  the  defendants  then  offered  and  agreed 
to  indorse  Cohen  &  Mendel's  note,  on  being  paid  2^  per 


168  OASES  m  THE  SUPEEIOE  COUET. 

Shaw  et  ol.  ▼.  Stine  et  al 

cent  therefor.  The  goods  were  delivered,  but  Cohen  & 
Mendel's  note  given  therefor  was  not  paid,  nor  indorsed 
by  the  defendants. 

The  plaintiff,  Shaw,  was  asked  by  his  counsel  this  ques- 
tion, viz. : 

Did  you  or  not  sell  and  deliver  the  goods  on  the  faith 
of  the  representations  and  statements  of  the  defendant, 
Mendel,  respecting  the  pecuniary  condition  and  responsi- 
bility of  Cohen  and  Mendel  ? 

The  defendants'  counsel  objected  to  the  question,  but 
said  it  was  not  on  the  ground  of  form,  but  because  the 
question  called  for  the  opinion  of  the  witness ;  and  also 
upon  the  ground  that  the  witness  had  shown  by  his  testi- 
mony that  he  had  not  sold  the  goods  on  the  faith  of  the 
representations  of  the  defendant  Mendel. 

The  Court  overruled  the  question,  and  plaintiffs'  counsel 
excepted. 

When  the  plaintiffs  rested,  the  defendants'  counsel 
moved  to  dismiss  the  complaint  on  the  following  grounds: 

1st.  That  the  testimony  of  the  plaintiffs  showed  that  the 
plaintiffs  were  not  induced  to  sell  and  deliver  the  goods 
to  Cohen  &  Mendel  solely  by  the  representations  of  the 
defendant  Mendel. 

2d.  That  the  testimony  showed  that  the  goods  were  sold 
to  Cohen  &  Mendel,  on  the  faith  of  the  indorsement 
of  Stine  and  Mendel,  and  not  on  the  representation  of 
defendant  Mendel. 

The  Court  denied  the  motion,  stating  that  the  questions 
submitted  were  proper  questions  for  the  decision  of  the 
jury. 

And  the  defendants'  counsel  excepted. 

The  Court  charged  the  jury  that  if  the  plaintiffs,  in  sell- 
ing the  goods,  relied  upon  the  indorsement  of  the  defend- 
ants, and  not  upon  the  representations,  the  verdict  ought 
to  be  for  the  defendants.  That  if  the  goods  were  sold  on 
the  faith  of  the  representations  of  the  defendants,  then 
they  should  find  for  the  plaintiffs.  To  this  charge  the 
plaintiff'  counsel  excepted. 
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Plaintiffs'  counsel  requested  the  Court  to  charge- 
That  if  the  representations  made  by  the  defendants  in 

any  degree  contributed  to  induce  the  plaintiffs  to  sell  the 

goods,  and  such  representations  were  false,  the  plaintiffs 

were  entitled  to  recover. 
The  Judge  declined  so  to  do,  or  to  charge  otherwise  than 

as  be  had  charged.    And  plaintiffs'  counsel  excepted.    The 

jury  found  for  the  defendants. 
The  plaintiffs  moved  for  new  trial,  and  from  the  order 

denying  that  motion  the  present  appeal  is  taken. 

John  E,  BnrriMy  for  appellants. 
A.  Boardman,  for  respondents. 

By  the  Court — White,  J.  In  an  action  like  the  pre- 
sent, in  order  to  entitle  the  plaintiff  to  recover,  it  is  not 
necessary  that  the  fraudulent  representations  complained 
of  should  be  the  sole  consideration  or  inducement  moving 
the  plaintiff  to  make  the  sale  which  deprived  him  of  his 
property.  If  the  representations  contributed  to  the  forma- 
tion of  the  conclusion  in  his  mind  to  sell,  that  is  enough, 
although  there  may  have  been  other  inducements  operating 
at  the  same  time,  and  aiding  in  leading  him  to  that  deter- 
mination. {Addingtan  v.  AUen,  11  Wend.,  381.) 

A  true  test  in  such  cases  may  be  found  in  the  inquiry, 
whether  the  plaintiff  would  have  sold  the  goods  if  the  false 
representations  had  not  been  made?  If  he  would,  then 
the  false  representations  did  not  contribute  to  the  sale,  for 
he  would  have  made  the  sale  without  them.  But  if  he 
would  not  have  sold  them  without  the  representations, 
then  they  contributed  to  the  sale;  and  the  party  making 
them  is  responsible  for  the  damage  which  the  plaintiff 
suffered,  notwithstanding  that  other  equally  powerful 
motives  may  have  influenced  his  mind  at  the  same  time 
in  the  same  direction,  and  without  the  existence  of  which 
he  would  not  have  eome  to  the  conclusion  to  sell. 
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It  is  plain  that  each  one  of  several  concurring  consider- 
tions  or  motives  may  be  so  necessary  to  induce  the  per- 
formance of  an  act,  that,  in  the  absence  of  any  one  of  th^oi 
the  act  would  not  be  done;  and  when  they  are  all  thus 
necessary,  and  all  concur,  each  one  of  them  must  be 
deemed  to  have  aided  in  producing  the  act  and  its  conse- 
quences. In  the  case  before  ns,  the  two  things — the 
representations  made  by  the  defendant  respecting  the 
responsibility  of  Cohen  &  Mendel,  and  the  supposed 
security  furnished  by  the  indorsement  of  Stine  &  Men- 
del— may  have  loth  been  necessary  to  the  conclusion  to 
which  the  plaintiffs  finally  came,  to  sell  the  goods  to  the 
Cincinnati  firm.  Neither,  separately,  might  have  been  a 
sufficiently  powerful  inducement,  while  both,  united,  would 
be. 

The  charge  of  the  Court,  as  presented  in  the  case,  may, 
therefore,  be  open  to  the  criticism,  that  it  might  be  con- 
strued as  containing  an  intimation  to  the  jury,  that  the 
plaintiffs  could  not  recover  unless  they  sold  the  goods  to 
Cohen  &  Mendel,  solely  upon  the  faith  of  the  representa- 
tions made  by  the  defendant;  and  that  they  (the  jnrj')  were 
to  determine  between  the  two  inducements — the  hidorse- 
ment  and  the  representations,  and  were  to  say  by  their 
verdict  upon  wJmh  one  of  them  it  was  that  the  plaintifEs 
parted  with  their  property.  A  charge  liable  to  such  a  con- 
struction would  impliedly  take  away  from  the  jury,  or,  at 
least,  would  not  present  to  them,  as  under  the  circumstan- 
ces it  should  have  presented  to  them,  the  consideration  of 
the  probable  or  possible  fact,  that  the  plaintiffs  were  led  to 
make  the  sale  by  loth  inducements,  although  they  could 
not  have  been  brought  to  make  it  upon  either  one  alone^ 
and  that  in  that  case  the  plaintiff)^  could  recover  for  the 
damages  sustained  by  them  as  certainly  as  if  the  sale  were 
made  upon  the  fraudulent  representations  solely. 

It  is  proper,  therefore,  on  this  ground,  that  a  new  trial 
should  be  ordered.  And,  indeed,  it  might  have  been  pro- 
perly submitted  to  the  jury  as  a  question,  under  the  testi- 
mony in  the  case  respecting  the  defendants,  insolvency, 
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whether  theb*  snggestiou  or  tender  of  their  indorsement 
to  the  plaintiffs,  was  anything  more  than  an  act  done  in 
furtherance  of  the  unjust  design  against  the  plaintiffs,^ 
which  they  are  charged  with  having  fraudulently  abetted. 

Eespecting  the  question  proposed  to  the  plaintiff,  Shaw, 
when  testifying,  and  which  was  objected  to,  we  think  the 
court  decided  correctly  in  excluding  it.  The  question  re- 
quired the  witness  to  declare  to  the  jurj^  what  the  private 
operations  of  ^his  mind  were  at  the  time  of  the  sale.  It  is 
true  that  the  discovery  of  these,  to  a  certain  extent,  is 
necessarily  involved  in  the  investigation  and  decision  of  the 
issues  presented  in  the  case ;  but  the  knowledge  of  them 
must  be  gathered,  not  from  allegations  which  the  witness 
may  now  make  as  to  what  his  mental  emotions  or  pur- 
poses then  were,  but  from  the  attending  circumstances  of 
the  occasion;  from  the  acts  and  declarations  of  the  parties 
at  the  time.  This  rule  is  recognized  in  the  decision  of  the 
CJourt  of  Appeals  in  the  case  of  The  People  v.  Saxtan,  (22 
N.  Y.  E.,  309.) 

Upon  the  exceptions,  however,  which  were  taken  to  the 
charge  of  the  Judg-e,  and  to  the  refusal  to  charge  as  re- 
quested, a  new  trial  must  be  ordered,  with  costs  to  abide 
the  event. 

BoswoBTH,  Oh.  J.,  and  Woodruff,  J.,  concurred  in 
granting  a  new  trial  on  the  ground  of  error  in  the  charge 
and  refusal  to  charge,  and  in  the  reasons  assigned  there- 
for, in  the  foregoing  opinion. 

Ordered  accordingly. 


The  Parker  Mills,  Plaintiff  and  Appellant,  v.  Edward 
H.  Jacot  and  James  0.  Willett,  Sheriff,  &c,  Defend- 
ants and  Bespondents. 

I.  Under  the  act  of  Congress  of  July  29,  1850,  (U.  S.  Statutes  at  Large,  vol 
9,  p.  440,)  a  bill  of  sale,  or  conveyance  of  a  vessel,  is  void  as  against  an 
Bosw.— Vol.  VIII.      21 
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execution  creditor  of  the  vendor,  unless  the  bill  of  sale  or  conrejance  be 
recorded  in  the  office  of  the  Collector  of  the  Customs  where  sudi  vessel  is 
registered  or  enrolled,  or  unless  such  creditor,  at  the  time  of  lerjing  his 
execution,  have  actual  notice  of  such  bill  of  sale  or  conveyance. 

2.  In  a  suit  by  the  vendee  against  such  creditor  and  the  officer  levying  the 
execution,  to  recover  poases^-ion  of  the  vessel,  a  nonsuit  is. proper  where 
actual  notice,  to  the  vendee  and  sheriff,  of  the  bill  of  sale  is  not  proved, 
and  the  evidence  given  is  not  sufficient  to  justify  a  jury  in  finding  the  feet 
of  actual  notice. 

3.  It  is  not  enough  that  they  have  knowledge  of  circunastanoes  calculated  to 
lead  to  inquiry,  if,  with  the  inquiry  made,  the  facta  do  not  .convey  actual 
notice  of  the  bill  of  sale  or  conveyance. 

(Before  Bosworth,  Ch.  J.,  and  Hoffmait  and  Robertson,  J.  J.) 
Heard,  December  12,  1860;  decided,  April  20,  1861. 

Appeal  by  the  plaintiffs  from  an  order  denying  a  motion 
for  a  new  trial.  This  action  was  brought  by  the  Parker 
Mills,  a  Massachusetts  corporation,  against  Edward  H. 
Jacot,  a  judgment  and  execution  creditor  of  one  Edgar 
Sprague,  and  also  against  James  0.  Willett,  Sheriff  of  the 
city  and  county  of  New  York,  to  recover  the  possession  of 
a  certain  schooner  called  the  Ann  S.  Salter,  and  damages 
for  the  detention. 

,    It  was  tried  before  his  Honor  Justice  Monckiep  and  a 
jury,  on  the  7th  of  November,  1859. 

The  defendants  justified  the  taking  under  a  judgment 
and  execution  in  favor  of  Jacot  against  Edgar  Sprague, 
who,  they  alleged,  was  the  owner. 

It  appeared  by  the  evidence  that  Sprague  was  the  owner 
of  the  vessel  on  the  9th  day  of  March,  1857,  on  which 
day  he  assigned  it,  with  other  property,  to  Thomas  Coljier 
and  Elijah  S.  Bobiuson. 

The  assignment  after  j'eciting  Sprague^s  indebtedness  to 
the  plaintiffs  in  the  sum  of  $71,000  or  thereabouts,  which 
he  was  unable  to  pay  at  that  time,  and  his  desire  of  pro- 
viding for  the  payment  thereof  by  an  a-ssignmentof  part 
of  his  property  for  that  purpose,  (also  his  having  it  in  con- 
templation to  make  a  general  assignment  of  all  his  property 
and  effects  for  the  benefit  of  his  creditors  at  large,)  assigned 
this  schooner  in  trust  to  sell  the  same,  and  after  paying 
expenses,  t^  pay  and  discharge  all  the  indebtedness  of  said 
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Sprague  to  the  plaintiflFs,  and  if  thereafter  there  should  be 
a  surplus  remaiDiug,  theu  to  pay  over  aud  return  the  same 
to  the  said  party  of  the  first  part,  or  in  case  of  his  making 
the  contemplated  general  assignment,  then  to  account  for, 
and  make  payment  of  such  surplus  to  the  assignees  named 
in  such  assignment. 

On  the  27th  of  April,  1857,  Sprague  conveyed  the  vessel 
by  bill  of  sale,  to  Naham  Stetson,  the  Treasurer  of  the 
plainti&  and  for  their  benefit  in  consideration  of  $6,000. 
This  was  testified  to  be  more  than  the  value  of  the  vessel. 

It  appears  Sprague  did,  on  or  before  the  26th  September, 
make  a  general  assignment. 

The  execution  under  the  judgment  of  Jacot,  was  issued 
December  5,  1857 ;  the  judgment  was  recovered  June  27, 
1857.  The  plaintiffs  were  then  in  possession  under  the 
bill  of  sale. 

The  evidence  of  actual  notice  to  the  defendants,  at  the 
time  of  the  levy  upon  and  taking  of  the  schooner,  of  the 
conveyance  thereof  to  the  plaintiflte,  is  as  follows,  viz. : 

Thomas  Collier,  one  of  said  assignees,  testified,  (among 
other  things,)  thus:  "The  schooner  Ann  S.  Salter  came  to 
the  possession  of  the  assignees  on  the  9th  day  of  March, 
1867;  the  assignees  sold  the  vessel  to  the  plaintiffs;  it  was 
a  verbal  sale,  made  on  the  24th  day  of  March,  1857,  for  the 
price  of  $6,000;  after  the  parol  agreement  we  executed  a 
bill  of  sale;  at  the  time  of  the  sale  to  The  Parker  Mills  the 
vessel  was  at  New  Orleans ;  she  came  into  New  York  about 
the  middle  of  April  on  account  of  a  necessity ;  she  then 
proceeded  to  her  place  of  destination  at  Portsmouth." 

Edward  0.  Delavan,  testified  as  follows:  "In  the  month 
of  September,  1857,  between  the  15th  and  26th,  witness, 
as  attorney  for  the  plaintiffs,  went  to  Newark,  and  there 
saw  the  Sheriff  of  the  county  in  which  that  town  is  located. 
Between  the  20th  and  25th  of  said  September,  witness  saw 
the  defendant  Jacot,  in  relation  to  an  attachment  issued 
by  said  Jacot,  at  Newark,  N.  J.,  and  the  attaching  the 
Tessel  Edward  Franklin ;  witness  told  said  defendant  that 
the  property  levied  on  by  him  in  New  Jersey,  was  not  the 
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property  of  Edgar  Spragiie,  but  of  the  Parker  Mills;  that 
Sprague  had  made  an  assignment  of  that  vessel,  among 
other  property ;  a  partial  assignment  to  Messrs.  Collier  and 
Bobinson ;  and  that  he  had  also  made  a  general  assignment 
to  another  assignee;  the  proceedings  in  New  Jersey  were 
thereupon  discontinued." 

John  P.  Knowles,  Oounselor-at-Law,  of  Providence,  R 
I.,  examined  under  a  commission,  in  answer  to  the  third 
interrogatory  said :  "Concerning  the  schooner  named,  I  know 
only  this,  namely,  that  she  arrived  in  Providence  between 
the  17th  and  the  27th  of  September,  1857;  that  on  a  day 
intermediate,  I  went  on  board  her  with  Deputy  Sheriff  E- 
W.  Potter,  for  the  purpose  of  attaching  her  on  a  writ,  in 
which  Edward  H.  Jacot  was  plaintiff,  and  one  Edgar 
Sprague  was  named  defendant,  founded  on  a  judgment  of 
Court  for  about  six  thousand  ($6,000)  dollars;  that  on 
conversing  freely  with  the  captain  (whose  name  I  do  not 
recollect),  and  on  examining  the  papers  he  exhibited,  I 
decided  not  to  attach  the  vessel,  especially  as  the  said 
Potter  positively  declined  doing  so  unless  a  bond  of 
indemnity  could  be  given  him  by  responsible  parties;  the 
captain  disclaimed  any  knowledge  of  any  Edgar  Sprague, 
nor,  OS  I  recollect,  did  that  name  appear  in  any  paper 
exhibited;  I  left  the  vessel  at  the  wharf  in  Providence, 
unattached,  and  know  nothing  of  her  subsequent  history." 

In  answer  to  the  seventh,  he  said:  "I  doubt  not  that  I 
.did  communicate  all  I  knew  about  the  matter  to  Mr.  Jacot, 
prior  to  the  27th  of  September,  1857;  I  am  confident  I 
informed  him  that  he  must  give  a  bond,  with  sureties 
satisfactory  to  the  Sheriff,  if  he  wished  me  to  attach  the 
schooner  on  his  writ  against  Sprague;  he  proffered  no 
bond,  and  that  ended  my  agency  in  the  matter. " 

Eoger  U.  Potter,  Deputy  Sheriff  of  Providence  county, 
E.  I.,  also  examined  on  commission,  in  answer  to  the  third 
interrogatory,  testified  thus:  "I  had  a  writ  in  September, 
1867,  given  me  by  John  P.  Knowles,  Esq.,  upon  which  I 
was  requested  to  attach  Edgar  Sprague's  interest  in  the 
schooner  Ann  S.  Salter,  lying  at  Fox  Point,  in  the  port  of 
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Providence,  Ehode  Island ;  I  went  on  board  and  inquired 
for  the  captain;  I  found  him  and  told  him  my  business; 
he  said  that  Edgar  Sprague  had  no  interest  in  the  vessel, 
and  hadn't  had  for  a  long  time;  I  requested  him  to  show 
me  the  papers — her  registry  or  license;  he  showed  them 
to  me,  and  I  examined  them ;  I  was  satisfied  upon  this 
examination  that  Edgar  Sprague  bad  no  interest  in  said 
vessel;  I  told  Mr.  Knowles  that  I  should  not  attach  the 
vessel  unless  I  had  a  bond  of  indemnity  from  reliable  per- 
sons; I  gave  him  back  the  papers,  and  left  the  vessel  un- 
attached, and  never  received  a  bond ;  Mr.  Knowles  told 
me  he  should  telegraph,  and  I  told  him  if  a  bond  was 
given,  that  I  would  take  the  papers  and  attach  her." 

Abner  C.  Fish,  being  duly  sworn,  says :  "  That  he  is  now, 
and  has  been  since  May,  1857,  th6  master  of  the  schooner 
Ann  S.  Salter;  was  at  Providence,  Ehode  Island,  with  the 
schooner,  in  summer  or  fall  of  1857;  a  man  came  on  board, 
and  said  he  had  an  attachment  against  the  vessel;  there 
were  two  gentlemen  together;  I  asked  for  whose  account 
the  attachment  was;  they  said  on  account  of  Edgar 
Sprague;  I  told  them  the  vessel  did  not  belong  to  Edgar 
Sprague;  I  showed  them  my  papers.  (Witness  produced 
enrollment  marked  A.)  These  are  papers  I  exhibited 
to  them ;  I  was  employed  to  take  charge  of  the  vessel  by 
C.  0.  Sprague,  clerk  of  the  *  Parker  Mills'  at  Wareham  ; 
I  received  the  certificate  of  enrollment  a  year  ago  last 
May;  I  received  it  from  the  deputy  collector  at  Wareham, 
David  If  ye;  the  paper  is  just  as  I  received  it  from  the  col- 
lector; the  erasures  were  on  it  when  I  received  it." 

Cross-examined:  "0.  0.  Sprague  is  brother  of  Edgar 
Sprague ;  I  showed  my  papers  to  both  of  the  men  that 
called  down  to  the  vessel." 

This  certificate  of  enrollment  A,  was  read  in  evidence, 
is  dated  May  25,  1857,  is  signed  "D.  Nye,vD'y  Col- 
lector," at  the  port  of  New  Bedford,  and  recites  that  Ab- 
ner C.  Fish  made  oath  that  the  vessel  was  built  at  Chat- 
ham, Connecticut,  in  1853,  "as  appears  by  register  granted 
at  New  Orleans,  the  27th  of  January,  1857,  and  numbered 
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(19)  nineteen/'  and  declares  that  'Hbe  said  schooner  has 
been  duly  enrolled  at  the  port  of  New  Bedford." 

It  was  admitted,  that  as  between  Stetson  and  the  plain- 
tiflfe,  the  latter  were  owners  of  the  schooner.  There  was 
no  evidence  that  Willett  took  the  schooner  by  directions 
of  Jaeot.  When  the  plaintiffs  rested,  the  defendants  pro- 
duced in  evidence  the  judgment  and  execution  under 
which  the  levy  was  made,  and  then  moved  for  a  nonsuit 
on  the  following  grounds: 

''1st.  That  the  defendant  Jacot  had  no  notice  of  the 
assignment  from  Sprague  to  Collier  &  Bobinson. 

"2d.  That  said  Jacot  had  no  notice  of  the  title  of  the 
plaintiffs. 

"  3d.  That  a  bill  of  sale  was  from  Sprague,  and  not  jfrom 
the  assignees. 

"4th.  That  no  notice  to  defendant  Willett  was  proven. 

"5th.  That  the  assignment  of  Sprague  to  Collier  & 
Eobinson  was  void." 

The  Judge  granted  the  motion  and  the  plaintifls  ex- 
cepted. The  plaintiflfe  moved  for  a  new  trial.  From  an 
order  denying  that  motion,  the  present  appeal  is  taken. 

E.  8.  Tan  WinTde,  for  plaintiff. 

I.  No  notice  of  the  assignment  to  either  Jacot  or  the 
Sheriff  was  necessary.  The  want  of  such  notice  did  not 
alter  the  ownership  of  the  vessel,  and  could  only  protect 
trespassers  acting  in  good  faith  from  liability  for  any  dam- 
age beyond  actual  damages.  Nor  would  the  want  of  such 
notice  give  any  rights  except  as  against  Sprague  and  his 
immediate  vendee  or  assignee;  none  against  purchasers 
from  such  vendee  or  assignee.  (9  U.  S.  Stat,  at  Large,  p.  440.) 

n.  But  Jacot  had  notice ;  and  the  Sheriff  could  get  no 
right  of  property,  except  through  Jacot. 

The  order  should  be  reversed,  and  a  new  trial  granted. 

J2.  Goodman^  for  defendant  Jacot. 

A.  J.  Vanderpoel,  for  defendant  Willett. 
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The  assignment  to  Collyer  &  Bobinson,  and  the  bill  of 
sale  to  Stetson,  not  having  been  recorded  in  the  office  of 
the  Collector  of  Customs  where  the  vessel  was  registered 
or  enrolled,  and  no  "actual  notice"  of  the  assignment  or 
bill  of  sale  being  shown  to  have  been  given  to  the  defend- 
ants, the  transfers  are  "not  valid"  as  against  them  or 
either  of  them. 

1.  The  statute  of  July  29, 1850,  provides  that  no  bill  of 
sale,  mortgage,  hypothecation,  or  conveyance  of  any  ves- 
sel, or  part  of  any  vessel,  of  the  United  States,  shall  be 
valid  against  any  person  other  than  the  grantor  or  mort- 
gagor, bis  heirs  and  devisees,  and  persons  having  actual 
notice  thereof;  unless  such  bill  of  sale,  mortgage,  hypothe- 
cation or  conveyance  be  recorded  in  the  office  of  the  Col- 
lector of  the  Customs  where  such  vessel  is  registered  or 
enrolled :  provide<l,  that  the  lien  by  bottomry,  &c,  (TJ.  S. 
Stat,  at  Large,  vol.  9,  p.  440;  Dunl.  Ed.  of  Laws,  1233; 
Fotter  V.  Im/i,  21  Bost.  Law.  R.,  103.) 

2.  "Notices  are  actual,  when  they  are  directly  given  to 
the  party  to  be  aflTected  by  them ;  or  constructive,  when  the 
party,  by  any  circumstance  whatever,  is  put  upon  inquiry, 
which  amounts,  in  judgment  of  law,  to  notice,  provided 
the  inquiry  becomes  a  duty."  (Bouv.  L.  D.,  tit.  Notice.) 

"Of  actual  notice,  little  can  be  said.  It  requires  no 
definition,  and  it  need  only  be  remarked  that,  to  consti- 
tute a  binding  notice,  it  must  be  given  ly  a  person  inte- 
rested in  the  property  and  in  the  course  t)f  the  treaty  for  the 
purchase."  (1  Story  Eq.,  §  400;  3  Sug.  on  Vend.,  452;  2 
Spence's  Eq.  Juris.,  753 ;  Coote  on  Mort.,  370 ;  Pomroy  v. 
Sterensj  11  Mete.,  244 ;  Heices  v.  WisweU,  8  GreenL,  94 ; 
Flagg  v.  Jfann,  2  Sumn.,  486,  554,  555;  Cushing  v.  Hurdy 
4  Pick.,  263;  Dey  v.  Dunham,  2  John.  Oh.  E.,  182.) 

By  the  Court — Eobbetbon,  J.  The  plaintiff's  right 
to  recover  depends  upon  the  act  of  Congress  of  July,  1850, 
(9  U.  S.  Stat,  at  Large,  p.  440,)  if  that  be  a  constitutional 
enactment.  It  requires  bills  of  sale  and  conveyances  to 
be  recorded  in  a  Collector's  office  in  order  to  be  notice  to 
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any  one  save  grantors  and  mortgagors  and  their  represen- 
tatives, and  persons  having  actual  notice  of  them.  It  is 
contended  on  behalf  of  the  plaintiff  that  information  suflS- 
cient  to  put  parties  upon  inquiry  is  actual  notice,  within 
the  meaning  of  the  statute ;  that  mere  want  of  notice  could 
not  alter  the  ownership  of  the  vessel,  but  only  served  to 
protect  honest  trespassers  irom  anything  more  than  mere 
actual  damages,  and  merely  took  away  the  rights  of  a 
vendee  claiming  under  an  unrecorded  bill  of  sale,  and  not 
those  of  bona  fide  purchasers  from  him. 

The  plaintiffs  had  an  ample  opportunity  to  give  actual 
notice  to  both  defendants  of  their  interest  and  the  instru- 
ment under  which  tliey  claimed,  before  any  sale  by  the 
latter;  the  responsibility  of  keeping  them  in  the  dark  rests 
upon  the  plaintiffs  ;  the  prejudice,  therefore,  if  any,  is  of 
their  own  seeking.  There  is  no  great  hardship  in  compel- 
ling a  vendee  under  an  unrecorded  bill  of  sale,  to  give  full 
notice  to  a  party  seizing  the  vessel  by  legal  process,  while 
much  harm  is  done  to  the  creditor  of  the  vendor  by  con- 
cealing such  bill  until  the  trial.  The  language  of  the 
statute  is  very  comprehensive,  it  makes  a  sale  by  an  unre- 
corded instrument  void  as  against  parties  not  actually 
notified.  I  do  not  see  how  that  can  be  confined  to  a  re- 
striction of  damages,  or  to  the  vendee ;  it  includes  the 
whole  world  save  the  excepted  class. 

The  question  still  remains  as  to  the  meaning  of  the 
word  **  actual."  The  evidence  approaches  very  nearly,  if 
not  quite,  to  proof  of  infonnation  sufficient  to  put  the 
defendants  upon  inquiry.  The  plaintiffs  were  in  actual 
possession  of  the  vessel  which  forms  the  subject  of  con- 
troversy; the  defendant  Jacot,  was  informed  that  the 
plaintiffs'  agent  had  notified  his  attorney  and  an  oflScer, 
who  were  prepared  to  seize  her  in  another  port  under  an 
attachment,  that  she  had  been  enrolled  in  a  different  port, 
and  the  vendor  and  debtor  had  not  owned  her  for  a  long 
time.  But  the  use  of  the  word  "  actual  "  in  the  statute 
renders  such  evidence  unavailing.  This  statute  is  probably 
a  copy  of  a  law  of  the  State  of  Massachusetts  in  relation 
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to  the  registry  of  instrnmeDts  affecting  real  estate ;  for  it 
contains  the  words  "  heirs  and  devisees  "  who  are  not  the 
saccessors  to  the  title  of  personal  property.  (Mass.  E.  S., 
ch.  59,  §  28.)  Before  the  last  revision  of  her  laws,  the  word 
''  actual "  was  not  in  such  act,  but  was  introduced  in  such 
revision  and  has  been  since  held  to  exclude  all  construc- 
tive notice.  {Pameroy  v.  StevenSj  11  Mete.,  244  ;  Flagg  v. 
Mann,  2  Sumn.  £.,  486,  554,  555.)  A  similar  doctrine  was 
held  in  Maine  even  when  the  word  "  actual "  was  not  in 
the  statute.  {Hemes  v.  WisweUj  8  Greenl.,  94.) 

Even  in  regard  to  constructive  notice,  considerable  modi- 
fications have  been  lately  made  of  the  doctrine.  In  Good- 
man V.  Simonds,  (20  How.  U.  S.  E.,  343),  notice  was  held 
to  mean  knowledge,  as  one  of  its  usual  and  appropriate 
significations.  In  Hewitt  v.  Loosemore,  (9  Eng.  L.  and 
Eq.,  35,)  constructive  notice  was  defined  to  be  "know- 
"  ledge  imputed  by  the  Court  upon  presumptions  too  strong 
"to  be  rebutted,  that  such  knowledge  must  have  been 
*'  communicated."  These  decisions  go  far  to  approxima- 
ting the  two  kinds  of  notice,  and  in  a  statute,  according 
to  its  subject,  the  approximation  may  be  very  close.  In 
Dey  V.  Dunham,  (2  J.  0.,  182;  S.  C.  on  app.,  15  J.  E.,  555,) 
it  was  held  that  a  notice  to  break  in  on  the  registry  acts 
must  be  such  as  will  affect  the  subsequent  purchasers  with 
fraud ;  it  is  not  enough  if  only  sufficient  to  put  him  upon 
inquiry.  Implied  notice  was  held  not  to  be  sufficient  in 
Jackson  v.  Given,  (8  J.  E.,  137 :)  The  doctrine  laid  down  in 
Dey  V.  DunJiam,  is  reiterated  in  Jackson  v.  Van  Talken- 
lurghj  (8  Cow.,  260:)  And  Jackson  v.  Elston,  (12  J.  E.,  452,) 
declares  that  explicit  notice  of  the  prior  unregistered  deed 
must  be  given.  The  language  of  all  the  cases  in  regard 
to  notice  under  registry  acts,  seems  to  be  even  stronger 
than  those  in  case  of  negotiable  instruments  diverted  from 
the  object  for  which  they  were  made.  Even  without  the 
word  "  actual "  in  the  statute,  I  think  the  notice  in  this 
case  was  not  sufficient,  with  it,  there  clearly  was  not  notice. 

Although  I  find  difficulty  in  ascertaining  any  principle 
upon  which  the  Federal  Congress  has  power  to  legislate 
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upon  the  transfer  of  vessels,  not  equally  applicable  to  the 
sale  of  any  other  species  of  property,  either  subjects  or 
instruments  of  commerce,  or  even  to  everj-  act  in  the 
course  of  commerce,  every  mercantile  dealing,  including 
prevention  of  frauds  and  effects  of  policies  of  insurance ; 
and  although  such  power  does  not  come  within  that  of 
regulating  the  national  character  of  vessels,  nor  is  it  in  aid 
of  revenue  laws  or  a  regulation  of  commerce  under  section 
3  of  section  8,  article  3  of  the  Constitution  of  the  United 
States,  I  am  loth  to  pass  upon  the  question  of  the  con- 
stitutionality of  the  law  under  consideration ;  and  leave  it 
to  the  highest  court  in  this  State  or  the  Federal  Courts  to 
pass  upon  it :  being  content  with  noticing  it :  particularly 
as  the  counsel  did  not  discuss  it  on  the  argument. 

These  views  render  my  examination  of  other  points 
in  the  case  unnecessary.  The  order  should,  therefore,  be 
affirmed,  with  costs. 

Hoffman,  J.,  delivered  an  opinion,  which  after  discuss- 
ing questions  other  than  that  of  notice,  proceeds  as 
follows,  viz.: 

We  come,  therefore,  as  to  both  defendants,  and  in  every 
aspect,  afi  to  the  defendant  Willett,  to  the  consideration  of 
the  question  mainly  argued  and  relied  upon  by  the  defend- 
ants, viz.,  the  effect  of  the  act  of  Congress  of  July  29, 1850, 
upon  the  case.  (U.  S.  Stat,  at  Large,  vol.  9,  p.  440.) 

This  point  was  not  explicitly  and  in  t^rms  taken  upon 
the  trial.  It  is  supposed  to  have  been  included  in  the  point 
that  neither  defendant  had  notice  of  the  assignment  or 
bill  of  sale.  Both  counsel  advert  to  the  statute  in  their 
points;  the  plaintiffs  seeking  to  avoid  its  effect.  Much 
of  the  argument  on  the  appeal  turned  upon  it. 

It  seems  to  have  been  conceded  and  assumed  that  no 
registry,  under  the  act  in  question,  of  the  assignment  or 
bill  of  sale,  had  ever  been  made. 

The  act  in  question  provides,  "That  no  bill  of  sale, 
mortgage,  hypothecation  or  conveyance  of  any  vessel,  or 
part  of  any  vessel,  of  the  United  States  shall  be  valid 
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against  any  person,  (other  than  the  grantor  or  mortgagor, 
his  heirs  and  devisees,  and  i>ersons  having  actnal  notice 
thereof,)  unless  such  bill  of  sale,  mortgage,  hyi)othecation 
or  conveyance  be  recorded  in  the  oflSce  of  the  collector  of 
the  customs  where  such  vessel  is  registered  or  enrolled." 
Other  sections  provide  for  the  mode  of  recording,  giving 
certificates,  &c. 

My  brother  Eobertson  has  expressed  some  doubt  as  to 
the  constitutionality  of  this  act,  whether  it  can  justly  come 
within  the  power  of  regulating  the  national  character  of 
vessels,  under  the  power  to  regulate  commerce. 

Professor  Parsons,  in  his  Elements  of  Mercantile  Law, 
(pp.  329,  330  and  note)  has  intimated  similar  donbts.  He 
adverts  to  the  case  of  recording,  required  by  State  laws,  of 
mortgages  of  personal  property,  and  he  observes:  "If  we 
suppose  the  statute  to  be  constitutional,  of  which  however 
we  do  not  feel  certain,  we  should  say  that  it  controlled  and 
superseded  the  State  statute,  so  as  to  make  that  unneces- 
sary and  ineffectual ;  and  therefore  a  record  in  the  custom 
house  only  would  be  sufBcieu  t."  In  Thompson  v.  Van  Vecliten^ 
(at  Special  Term  in  June,  1857 ;  see  6  Bosw.,  373,)  I  had 
this  act  under  consideration,  and  observed  that,  prior  to 
this  statute,  the  registry  or  enrollment  established  merely 
the  national  character  of  the  vessel.  It  was  not  necessary, 
to  make  the  title  valid,  that  a  bill  of  sale  should  be  enrolled 
or  registered.  (Hozey  v.  Buchanan,  16  Pet.,  215;  WenA- 
over  V.  Hogehoomj  7  John.  R.,  308;  Weston  v.  Penniman,  1 
Mason,  306.) 

Hiclcs  V.  Williams  J  (17  Barb.  E.,  523,)  was  referred  to, 
where  it  was  held  that  a  canal  boat  was  not  a  vessel  of  the 
United  States,  within  the  act.  No  question  as  to  the 
legality  of  the  act  was  raised. 

Thoracis  v.  The  Steamboat  Koscmslco,  was  also  noticed.  (11 
Leg.  Obs.,  38.)  Betts,  J.,  held,  that  in  that  Court  (District 
Court  of  the  United  States,)  at  least,  the  act  of  Congress 
must  prevail,  whatever  might  be  the  question  as  to  the 
subsistence  of  the  State  acts.    That  question  did  not  arise. 

I  added  "  In  my  opinion,  this  act  of  Congress  prescribes  a 
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rule  as  to  all  vessels  of  the  United  States  as  fully  obliga- 
tory upon  the  State  tribunals,  as  upon  those  of  the  United 
States;  that  it  does  not  supersede  or  abolish  statutory 
regulations  of  the  State  upon  the  subject,  which  are  not 
inconsistent  with  it.  It  imposes  another  condition  as  to 
the  validity  of  a  mortgage  as  to  these  particular  vessels. 
Hence  if  a  mortgage  of  such  a  vessel  is  not  registered  at 
the  custom  house,  it  will  be  invalid  as  to  purchasers  or 
mortgagees  without  actual  notice,  although  the  State 
law  may  have  been  fully  complied  with.  If  it  be  registered 
at  the  custom  house,  and  a  State  statute  has  been  neglected, 
it  will  give  place  to  a  subsequent  transfer  also  registered, 
and  as  to  which  the  State  law  has  been  fulfilled.  And  so 
in  case  of  successive  mortgages,  all  registered,  and  all 
made  in  accordance  with  the  law  of  the  Stat43,  the  priorities 
will  be  settled  by  the  dates.  I  do  not  see  any  serious  diflB- 
culty  in  thus  holding  the  legislation  of  the  State  and 
Congress  to  be  concurrently  in  force." 

Mr.  Parsons  refers  to  the  case  of  Fontaine  v.  Beers^  (19 
Ala.,  722.)  In  that  case  it  was  held,  that  the  statutes  of 
the  State  requiring  the  registration  of  mortgages  did  not 
apply  to  vessels  navigating  the  ocean.  The  evidence  of 
title  to  such  was  to  be  looked  for  in  the  ship's  papers,  and 
the  recording  under  the  act  of  Congress. 

In  Potter  v.  Irish,  (21  Monthly  Law  Reporter,  103,)  the 
claim  of  an  attaching  creditor  under  the  Massachusetts  law 
was  held  good  against  the  mortgagee  of  a  vessel,  whose 
mortgage  was  not  recorded  at  the  Custom  House  at  which 
she  was  registered,  though  recorded  elsewhere. 

I  have  not  met  any  authority  in  the  reports  of  the 
Supreme  Court  of  the  United  Stat-es,  upon  the  act,  except 
that  of  Hays  v.  The  Pacific  Mail  Stsamship  Company^  (17 
How.  U.  S.  R.,  597,)  in  which  it  was  referred  to  in  connec- 
tion with  the  registering  act  of  1792.  "These  provisions," 
say  the  Court,  "and  others  might  be  referred  to,  very 
clearly  indicate  that  the  domicile,  or  home  port,  of  a  vessel 
that  requires  to  be  registered,  is  the  port  at  which  she  is 
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registered,  and  which  must  be  the  nearest  to  the  place  at 
which  the  owner  or  owners  reside." 

The  home  port  of  the  vessel  in  question  was  New  York, 
and  it  was  held  she  was  not  liable  to  taxation  by  the  State 
of  California.  She  was  not  properly  within  its  limits,  so 
as  to  become  incorporated  with  the  other  personal  proper- 
ty of  the  State.  She  was  temporarily  engaged  in  lawful 
trade  and  commerce,  with  her  situs  at  the  home  port  where 
she  belonged,  and  where  the  owners  were  liable  to  be 
taxed  upon  their  capital. 

The  constitutional  power  to  regulate  commerce  has 
authorized  Congress  to  adopt  the  system  of  registration 
and  enrollment  of  vessels^,  by  means  of  which  a  national 
character  is  given  to  them,  and  a  compliance  with  which 
is  indispensable  for  the  obtaining  that  character  and  the 
advantages  which  arise  from  it.  I  do  not  see  why  it  is  not 
equally  constitutional  to  impose  a  condition  on  the  mode 
of  transfer  of  such  national  vessels,  to  keep  the  evidence  of 
the  title  to  them  recorded  and  open. 

Lord  Tentbrdbn  says  that  the  great,  and,  perhaps,  the 
only  original  object  of  the  British  statutes,  was,  to  advance 
the  policy  of  the  State  by  the  notoriety  of  property, 
obtained  through  the  medium  of  a  public  register,  a  mea- 
sure adopted,  with  numerous  improvements,  from  the 
wisdom  of  former  times.  The  privileges  belonging  to  a 
national  vessel  are  to  be  preserved  and  continued  in  the 
manner  pointed  out  by  the  statute. 

The  power  to  regulate  commerce  embraces  within  its 
scope  the  power  to  regulate  navigation.  {Gibboiis  v.  Ogden^ 
9  Wheat.,  1;  City  of  Netv  York  v.  MUn,  11  Peters,  102; 
and  Veazie  v.  Moor,  14  How.  U.  S.  R.,  568.) 

In  The  People  v.  Brooks,  (4  Denio,  469,)  Justice  Beards- 
ley  says:  "The  word  commerce,  as  used  in  the  Constitu- 
tion, is  not  limited  to  the  mere  buying  and  selling  of  mer- 
chandise, and  other  commodities,  but  comprehends  the 
entire  commercial  intercourse  with  foreign  nations,  and 
among  the  several  States.  It  includes  navigation,  as 
well  as  traffic,  in  its  ordinary  signification,  and  embraces 
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ships  and  vessels  as  the  instruments  of  intercourse  and 
trade-" 

In  The  United  States  v.  Coomls,  (12  Peters,  72,)  it  was 
decided  that,  under  this  provision  of  the  Constitution,  au 
act  of  Congress  subjecting  to  indictment  all  plunderers  of 
the  property  of  wrecked  vessels,  or  their  passengers, 
extended  to  a  pillage  committed  above  high  water  marL 
The  Court  held  that  it  had  not  jurisdiction  under  the  other 
clause  as  to  admiralty  jurisdiction. 

But  upon  the  point  of  the  notice  or  information  acquired 
by  Jacot,  not  being  such  as  prescribed  by  the  statute,  I 
concur  with  Justice  Eobertson's  result.  The  statute 
only  remedies  the  want  of  registry  as  to  those  who  have 
actual  notice  of  the  bill  of  sale,  mortgage,  &c.  The  acts 
of  our  State  as  to  recording  deeds  and  mortgages  provide, 
that,  if  not  recorded,  they  shall  be  void  as  to  subsequent 
purchasers  or  mortgagees,  in  good  faith,  and  for  valuable 
consideration.  This  language  lets  in  the  doctrine  of  notice ; 
and  it  is  settled  that  implied  or  presumptive  notice  may  be 
equivalent  to  actual  notice.  (Kent's  Com.,  vol.  4,  p.  171., 
&c.)  It  is  not  necessary  to  enter  upon  the  cases  and  their 
distinctions  upon  this  doctrine.  (1  K.  S.,  756,  §  1.  As  to 
mortgages  of  chattels,  2  E.  S.,  136,  3d  ed.;  act  of  1833,  ch. 
?97,  ^  1.) 

The  statute  of  fraudulent  conveyances  relative  to  lands, 
(2  E.  S.,  134,  §  1,)  is,  that  conveyances  or  charges  on  land, 
made  to  defraud  proven  subsequent  purchasers  for  a  valu- 
able consideration,  shall  be  void.  And  the  second  section 
is,  that  no  such  conveyance  or  charge  upon  lands  shall  be 
deemed  fraudulent  in  favor  of  a  subsequent  purchaser  who 
shall  have  actual  or  legal  notice  thereof  at  the  time  of  his 
purchase,  unless  the  grantee  was  privy  to  the  fraud  in- 
tended. 

This  statute  changes  the  rule  of  law  under  the  27th  of 
Elizabeth,  by  which  even  a  mere  voluntary  conveyance, 
fraudulent  only  by  construction  of  the  law,  could  be  set 
aside  by  a  subsequent  purchaser,  although  he  had  notice 
of  it.  (Eoberts  on  Convey.,  35 ;  White  v.  Htissejfy  Prec  iu 
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Ch.,  13;  Doe  v.  Manningy  9  East.,  59;  18  Ves.,  90,  110; 
Sterry  v.  ArdeUy  1  John.  Gb.  B.,  261 ;  Netvman  v.  Eushanij 
9  Eng.  Law  and  Eq.  E.,  410.) 

Chancellor  Kent,  in  Sterry  v.  Arden,  adverts  to  the 
doubts  expressed  whether  the  better  construction  of  the 
statute  would  not  have  been  to  support  the  voluntary  con- 
veyance against  purchasers  for  a  valuable  consideration 
with  notice,  (and  to  that  opinion  he  strongly  inclined,)  but 
that  it  was  pretty  evident  the  allusion  there  was  only  to 
cases  of  actual  notice,  where  the  purchaser  was  intention- 
ally and  premeditatingly  defeating  the  fair  claims  and 
expectations  of  the  prior  grantee.  (9  East.,  71 ;  G  Bos.  & 
Pull.,  336;  1  Fonbl.,  269,  n.  9;  Atherly  on  Marriage  Set- 
tlements, 197,  n.  1;  Sterry  v.  Arden^  in  the  Court  of  Errors, 
12  John.,  536,  Eevisers'  Notes,  vol.  3,  p.  654.) 

The  phraseology  of  the  statute  above  cited  is,  "actual  or 
legal  notice."  In  WHHamson  v.  Broicn,  (15  N.  Y.  E.,  354,) 
the  diflTerent  kinds  of  notice  were  much  discussed.  It  wa« 
a  case  of  an  unrecorded  mortgage  and  a  subsequent  grant. 
Mr.  Justice  Paige  speaks  of  the  question  as  being  whether 
the  plaintiff,  (the  grantee,)  was  to  be  deemed  to  have  had, 
at  the  time  of  his  purchase,  legal  notice  of  the  prior  unre- 
corded mortgage.  It  is  manifest  that  he  uses  the  term  as 
equivalent  to  implied  or  constnictive  notice.  Mr.  Justice 
Sbi^ben  has  given  a  description  of  notices,  perhaps  more 
complete  and  accurate  than  any  to  be  found  elsewhere. 
•'Notice  is  of  two  kinds;  actual  and  constructive.  Actual 
notice  embraces  all  degrees  and  grades  of  evidence,  from 
the  most  direct  and  positive  proof  to  the  slightest  circum- 
stance from  which  a  jury  would  be  warranted  in  finding 
notice.  It  is  a  mere  question  of  fact,  and  is  open  to  every 
species  of  legitimate  evidence,  which  may  tend  to  strength- 
en or  impair  the  conclusion.  Constnictive  notice  is  a  legal 
inference  from  estarblished  facts.  A  recorded  deed  is  an 
instance  of  constructive  notice.  Actual  notice  of  it  or 
not  is  of  no  consequence.  Notice  to  an  agent  is  con- 
structive notice  to  the  principal ;  and  it  would  not,  in  the 
least,  avail  that  the  agent  had  not  communicated  the  fact. 
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The  law  imputes  notice,  whether  he  has  it  or  not.  Legal 
or  implied  notice,  therefore,  is  the  same  as  constructive 
notice,  and  cannot  be  controverted  by  proof." 

The  question  of  notice  of  the  prior  mortgage  in  the  case 
Wiis  then  treated  as  a  question  of  fact,  upon  the  facts  found 
by  a  referee,  who  had  stat^.d  that  the  plaintiff  had  not 
actual  notice  of  the  mortgage  at  th|3  time  of  his  purchase, 
but  had  sufficient  information  to  put  him  upon  inquiry ; 
that  he  pursued  such  inquiry  to  the  extent  of  his  informa- 
tion and  belief,  and  did  not  find  that  such  mortgage  ex- 
isted, or  had  been  given.  A  judgment  for  the  defendant, 
on  the  ground  that  the  plaintiff  was  chargeable  with  notice 
of  the  mortgage,  was  reversed  by  the  Court  of  Appeals. 

It  is,  then,  I  apprehend,  too  strong  a  proposition  to  say 
that  actual  notice  implies,  and  can  only  be  satisfied  by 
absolute  proof  of  a  direct  personal  communication  of  the 
fact  or  instrument  in  question.  But  in  deciding  what 
short  of  that  will  suffice,  we  are  to  bear  in  mind  the  strong 
leaning  of  the  later  English  cases,  and  of  the  Supreme 
Court  of  the  United  States,  especially  in  commercial  mat- 
ters, to  require  much  more  to  displace  the  right  of  an  hon- 
est third  party,  on  the  ground  of  notice,  than  was  before 
deemed  requisite.  In  the  case  of  The  Belmont  Branch  of 
the  State  of  Ohio  v.  Hoge,  at  the  present  General  Term, 
(7  Bosw.,  543,)  I  have  examined  and  stated  these  authori- 
ties ;  and  the  language  of  the  learned  Judges  in  TFiZZmm- 
son  V.  Brown,  {ut  supra)  is  to  the  same  effect. 

It  may  be  stated,  then,  as  a  just  conclusion  from  these 
authorities,  and  the  general  principles  they  involve,  that 
the  evidence  must  be^such  as  to  leave  no  room  for  doubt, 
that  the  party  had  information  communicated  to  him  of 
the  existence  of  the  bill  of  sale,  mortgage  or  conveyance. 
The  proof  must  be  of  a  communication  to  him  individually, 
and  of  the  document ;  and  if  sufficient,  it  will  establish 
knowledge.  What  is  not  required  is,  rigid  proof  of  the 
exhibition  of  the  instrument  itself  to  the  party  personally, 

Now  by  the  test  of  such  rules,  the  evidence  here  is  very 
defective  and  insufficient     There  is  no  proof  that  the 
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attorney  or  the  Deputy  Sheriff  themselves,  saw  either 
transfer.  On  the  contrary,  it  rather  is  to  be  inferred  that 
they  saw  only  the  enrollment,  and  heard  oply  that  Sprague 
was  not  the  owner.  Knowles,  the  attorney,  states  he  has 
no  doubt  he  communicated  to  Jacot  all  he  himself  knew. 
I  do  not  think  that  this  would  have  sufficed  had  he  really 
seen  the  transfers.  Clearly  it  is  now  insufficient.  The 
communication  by  Delavan  to  the  defendant,  related  to 
another  vessel,  and  thA  statement  that  Sprague  had  made 
a  general  alignment,  was  also  much  too  vague  to  charge 
defendant  with  notice  under  the  rules  I  have  deduced. 

I  had  some  doubt  whether  the  question  as  a  matter  of 
fact,  ought  not  to  have  gone  to  the  jury ;  but  I  am  clear 
that  had  they  found  for  the  plaintiff  on  this  proof,  the 
court  ought  to  have  set  their  vei*dict  aside  ;  and  in  such  a 
case  a  nonsuit  must  be  supported. 

The  order  should  be  affirmed,  with  costs. 

BoswoKTH,  Ch.  J.  The  evidence  was  insufficient  to 
charge  Jacot ;  and  as  to  him  the  complaint  was  properly 
dismissed,  unless  it  be  essential,  to  uphold  the  decision, 
that  it  was  rightly  granted  on  the  grounds  on  which  it 
was  asked.  Had  it  been  moved  on  the  ground  that  there 
was  no  evidence  of  the  levy  being  ordered  or  requested 
by  Jacot,  that  defect  might  have  been  supplied.  But  if 
granted  because  there  was  no  proof  satisfying  the  condi- 
tions of  the  act  of  Congress  in  question,  the  case  could 
not  have  been  sustained  by  proof  of  Jacot's  participation 
in  the  levy. 

Assuming  the  act  of  Congress  of  July  29,  1850,  to  be 
constitutional,  its  effect  is  to  make  every  transfer  of  a 
vessel  of  no  force  or  effect  as  against  creditors  or  vendors 
not  having  actual  notice  of  it,  unless  it  be  recorded  as  that 
act  requires,  although  it  be  in  the  possession  of  a  pur- 
chaser in  good  faith,  who  has  paid  full  value  at  the  time 
it  is  seized  on  process  at  the  suit  of  such  creditor.  Such  I 
think  is  the  necessary  import  of  the  statute.  If  so,  then 
this  action  cannot  be  sustained  on  the  evidence  given,  as 
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neither  the  defendant  Jacot  nor  the  Sheriff  is  proved  to 
have  had  actual  notice  of  the  assignment  of  it ;  and  the 
evidence  given  does  not  warrant  the  jury  in  finding  act- 
ual notice.  Not  seeing  clearly  that  such  an  act  is  void, 
I  concur  in  affirming  the  order. 
Order  affirmed. 


Ludlow,  Plaintiff  and  Appellant,  v.  Yas  Kess  et  a/., 
Defendauts  and  Eespondents. 

1.  Where,  on  a  sale  of  real  estate  ander  a  judgment  ibrcclosing  a  mortgagey 
a  deed  is  executed  by  the  sheriflf  to  D.  L.  as  the  purchaser  thereof^  dated 
June  29,  1854,  (and  recorded  February  9,  1857,)  and  D.  L.  for  good  con- 
sideration, by  deed  dated  July  9,  1859,  (recorded  October  14,  1859,  con- 
veys to  J.  W.,  Jr.,  who,  for  good  consideration,  by  deed  dated  July  9,  1859, 
(recorded  November  4,  1859,)  conteys  to  R  H.  B.,  and  the  plaintiff  sub- 
sequently agrees  to  purchase  said  lands;  he  cannot  maintain  a  snit  to 
obtain  a  rescission  of  his  contract  to  purchase,  by  merely  showing  that  the 
plaintiff  in  such  foreclosure  suit  was  an  alien ;  and  that  D.  L.  in  a  covenant 
signed  by  him  dated  March  4,  1857,  (and  recorded  m  that  month  in  the 
proper  book  for  recording  deeds,)  recited  the  alienage  of  such  plaintiff,  his 
ownership  of  the  mortgage  foreclosed,  and  that  the  property  was  bonght 
in  by  the  alien's  agent  in  the  name  of  D.  L.,  for  the  ultimate  benefit  of  the 
alien,  in  part  payment  of  tlie  amount  due  on  such  mortgage ;  and  that  D« 
L.  by  said  covenant,  covenanted  to  and  with  the  alien  to  allow  his  agents 
**to  let  and  demise  the  lands  and  to  receive  the  rents  thereof"  —  and 
"  whenever  requested  by  the  alien  to  convey  the  property    ♦    *    to  any 
person    ♦    ♦    by  him  designated" — and  to  "execute  deeds  of  sale  by 
the  alien    ♦    ♦    and  allow  him  to  receive  the  proceeds    ♦    *    whenever 
requested  by  said  alien,"  &c.  j  where  the  only  objection  made  to  the  title,  on 
the  tender  of  a  deed  by  the  vendor  to  the  plaintiff,  is  that  there  vras  no 
request  from  the  alien  to  D.  L.  to  make  the  grant  to  J.  W.,  Jr.,  and  in 
other  respects  the  title  is  admitted  to  be  perfect. 

2.  Such  a  covenant  is  not  a  conveyance  within  the  recording  acta,  and  the 
record  of  it  is  not  constructive  notice  of  its  existence,  and  would  not  afiect 
the  title  acquired  by  J.  \Y.,  Jr.,  or  R.  H.  B.,  or  that  tendered  to  the  plainuffl 

3.  The  stipulations  in  the  covenant  on  the  part  of  D.  L.  are  executory  onlv, 
and  the  rightg  under  it  acquired  by  the  alien  rest  wholly  in  action.  It 
creates  no  interest  or  estate  in  the  knd,  nor  right  of  possession.     A  citizen 
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being  owner  and  the  fee  being  in  him,  and  having  the  right  of  conversion 
without  the  consent  of  the  alien,  there  can  be  no  forfeiture  by  reason  of 
such  interest  in  the  ahen  as  the  covenant  creates  and  declares. 
4.  A  grant  by  D.  L.  to  a  purchaser  for  value,  would  vest  in  him  a  good  title 
unaffected  by  the  covenant,  even  though  he  bought  with  knowledge  of  it. 
(Hoffman,  J.) 

(Before  JBosworth,  Ch.  J.,  and  Hoffman  and  Robkrtson,  J.  J.) 
Heard,  December  7,  1860;  decided,  April  27,  1861. 

Appeal  by  the  plaintiff  from  a  judgment  against  bim, 
entered  July  14th,  1860,  on  the  report  of  Philo  T.  Bug- 
gies, Esq.,  as  referee. 

The  action  is  brought  by  Edward  H.  Ludlow,  plaintiff, 
against  William  W.  Van  Ness,  Anthony  J.  Bleecker,  James 
Bleecker,  Kobert  H.  Sherwood  and  William  S.  Mayo,  as 
defendants,  to  obtain  a  judgment  rescinding  a  contract 
made  by  the  plaintiff  November  22,  1859,  to  purchase  the 
real  estate  in  question,  (the  purchase  being  made  at  an 
auction  sale  conducted  by  the  defendants  other  than  Van 
!N"ess,  who  were  auctioneers,  and  composed  the  firm  of  A. 
J,  Bleecker,  Son  &  Co.,)  and  also  ordering  a  return  of  ten 
per  cent  of  the  purchase  money  paid  by  the  plaintiff  to 
said  auctioneers  at  the  time  of  the  auction  sale. 
The  terms  of  the  auction  sale  were  as  follows,  viz.  : 
"  Ten  per  cent  of  the  purchase  money,  together  with  an 
auctioneer's  fee  of  ten  dollars  to  be  paid  at  the  time  and 
place  of  sale,  and  the  remaining  ninety  per  cent  on  the 
15th  day  of  December,  1859,  for  which  a  good  and  perfect 
title  is  to  be  given  by  W.  W.  Van  Ness  or  others." 

The  defendant  Van  Ness,  authorized  the  sale  in  the 
form  and  manner  mentioned,  and  the  other  defendants 
acted  as  his  agents. 

The  substantial  question  raised  by  the  appeal  is  this — 
\ras  the  plaintiff  tendered  a  good  and  perfect  title  ? 

The  premises  in  question  (being  at  the  comer  of  Fifth 
Avenue  and  112th  street,  New  York  city)  are  part  of  pre- 
mises covered  by  a  mortgage  executed  by  Smith  T.  Wey- 
ant,  the  owner  thereof,  which  mortgage  was  foreclosed  in 
the  Supreme  Court  at  the  suit  of  James  Watt,  Jr.,  an 
alien,  and  the  premises  were  ordered  by  a  judgment 
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entered  in  that  suit,  April  10,  1854,  to  be  sold  by  the 
Sheriff  of  the  city  and  county  of  New  York,  to  satisfy  the 
moneys  due  on  said  mortgage,  the  said  Watt  being  the 
owner  thereof. 

Daniel  Lord  bought  the  premises  at  the  Sheriff's  sale  for 
$8,400,  and  received  the  Sheriff's  deed  June  29,  1854, 
which  was  acknowledged  the  same  day,  and  recorded  Feb- 
ruary 9, 1857. 

Mr.  Lord  and  wife,  by  a  deed  dated  July  9, 1859,  (and 
recorded  October  14, 1859,)  conveyed  the  premises  to  John 
Ward,  Jr.,  who,  by  a  deed  of  the  same  date,  (recorded 
November  4,  1859,)  conveyed  the  same  to  Eobert  H. 
Bleakie. 

Mr.  Lord,  on  the  4th  of  March,  1857,  executed  a  written 
and  sealed  instrument  of  that  date  to  said  James  Watt, 
Jr.,  (recorded  March,  1857,  in  the  book  for  the  recording 
of  deeds),  which  recites  that  said  Watt  owned  the  mort- 
gage, the  foreclosure  of  it,  and  that  "the  said  property 
was  bought  in  by  the  agent  of  the  said  James  Watt,  in 
the  name  of  the  said  Daniel  Lord,  for  the  ultimate  benefit 
of  the  said  James  Watt,  in  part  payment  of  the  amount 
due  on  said  mortgage,"  &c.  By  it,  Mr.  Lord  "doth,  for 
himself,  his  heirs  and  assigns,  covenant  to  and  with  the 
said  James  Watt,  his  executors,  administrators,  as  fol- 
lows: 

"  That  the  said  Daniel  Lord  will  allow  the  agents,  from 
time  to  time,  of  the  said  James  Watt,  his  heirs,  executors, 
administrators  and  assigns,  to  let  and  demise  the  said  lands, 
and  to  receive  the  rents  tliereof,  keeping  him  harmless. 
That  the  said  Daniel  Lord  will,  whenever  requested  by  the 
said  James  Watt,  his  executors,  administrators,  convey  the 
said  premises,  or  any  portion  thereof,  to  any  person  or 
persons  by  him  or  them  designated.  And  that,  whenever 
requested  by  the  said  James  Watt,  his  heirs,  executors, 
administrators  or  assigns,  he  will  execute  deeds  of  sale  by 
tlie  agents  or  representatives  of  him,  the  said  James  Watt, 
his  heirs,  executors,  administrators  or  assigns,  and  allow 
.them  to  receive  the  proceeds  thereof,  he  being  therein 
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indemnified,  in  which  deeds  his  wife  shall  unite  to  bar  her 
dower,  the  said  James  Watt,  his  heirs  and  assigns,  bearing 
the  expenses  thereof." 

On  the  15th  of  December,  1859,  Van  Ness  tendered  to 
the  plaintiff  a  deed  of  the  premises,  duly  acknowledged, 
and  in  proper  form  executed  by  said  Eobert  H.  Bleakie 
and  wife.  The  plaintiff  expressed  himself  satisfied  with 
the  deed  and  title,  with  one  exception  only,  viz.,  **that 
there  was  no  request  from  James  Watt,  Jr.,  to  Daniel 
Lord  to  make  conveyance ;  and  this  was  the  only  objection 
made  to  the  title." 

The  plaintiff  thereupon  tendered  to  Van  Ness  the  bal- 
ance of  the  purchase  money,  and  '*  demanded  a  deed  con- 
veying a  good  title  to  the  lot,"  and  subsequently  demanded 
of  the  other  defendants,  the  ten  per  cent  which  they  then 
held. 

The  referee  held,  as  conclusions  of  law,  that  the  deed 
from  the  sheriff  to  Mr.  Lord  vested  in  the  latter  an  estate 
in  fee  simple,  and  that  the  deeds  to  John  Ward,  Jr.,  and 
to  Eobert  H.  Bleakie,  successively,  a  like  estate ;  that  no 
caiise  was  proved  against  either  defendant,  and  that  the 
complaint  should  be  dismissed. 

By  stipulation,  the  defendant  Van  Ness  admitted  that 
James  Watt,  Jr.,  by  an  insti-ument  dated  December  26, 
1869,  executed  by  him  by  Thomas  Watt,  his  attorney  in 
fact,  requested  Mr.  Lord  to  execute  deed  of  sale,  &c.  The 
power  of  attorney  to  Thomas  Watt,  is  dated  November 
18,  1856.  The  fact  thus  admitted  by  stipulation  is  not 
mentioned  in  the  referee's  findings  of  fatjt,  and  the  others 
above  mentioned  are,  as  is  the  farther  fact  that  Eobert 
Bleakie  had  an  unincumbered  estate,  in  fee.  Van  Ness,  by 
stipulation,  further  admitted,  "that  the  title  to  said  lands 
shall  be  deemed  good  and  perfect,  down  to  the  conveyance 
from  John  Orser,  sheriff,  &c.,  to  Daniel  Lord,  dated  29th 
of  June,  1854." 

Judgment  having  been  entered  on  the  report,  the  plain- 
tiff appealed  firom  it  to  the  General  Term. 
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Charles  E.  Whitehead  and  Win.  Curtis  Nayes^  for  ap- 
pellant. 

I.  The  title  proposed  to  be  made  in  this  case  was  not 
good,  and  the  purchaser  was  entitled  to  receive  back  his 
deposit  and  interest. 

1.  James  Watt  did  become  the  purchaser  at  the  sheriflTs 
sale,  and  the  sheriff's  deed  was  given  to  Mr.  Lord  for  his 
benefit  only,  and  no  valid  trust  being  declared  in  it,  or  in 
any  instniment  executed  contemporaneously  with  it,  an 
apparent  legal  title  vested  in  Mr.  Lord,  under  the  Eevised 
Statutes,  subject  to  be  defeated  by  creditors.  (1  K.  S.,  730, 
§64.) 

2.  By  the  grant  or  declaration  of  uses  executed  by  Mr- 
Lord,  on  the  4th  of  November,  1867,  an  absolute  title  to 
the  premises  vested  in  James  Watt,  the  same  as  if  a  con- 
veyance had  been  made  directly  to  him  by  Mr.  Lord 
because — 

The  grant  or  declaration  of  uses,  specifically  gives  James 
Watt,  the  beneficiary,  the  exclusive  possession  of  the 
premises,  by  allowing  his  agents  "to  let  and  demise  the 
lands,  and  to  receive  the  rents  thereof;"  of  course  the 
agents  would  do  this  for  him,  or  he  could  do  it  himself. 

And  Mr.  Lord  further  agrees  to  convey  the  premises,  or 
any  portion  thereof,  to  any  person  or  persons  by  him  or 
his  executors  or  administrators  designated,  and  that  when- 
ever requested  by  them,  he  will  execute  deeds,  and  allow 
them  to  receive  the  proceeds  thereof. 

Thus  Watt  is,  by  this  grant  or  declaration  of  uses,  "  enti- 
tled to  the  actual  possession  of  the  lands,  and  to  the  receipt 
of  the  rents  and  profits,"  and  is  declared  to  be  the  exclusive 
beneficial  owner,  and  no  lawful  trust,  nor  any  active  trust 
of  any  sort,  being  declared  in  Mr.  Lord,  Watt  is  in  law 
deemed  to  have  a  legal  estate  therein  of  the  same  quality 
and  duration,  and  subject  to  the  same  condition  as  his 
beneficial  interest,  and  that  is  an  absolute  estate  in  fee 
simple.  (1  R.  S.,  727,  §^  47-49,  58,  59;  Wright  v.  Douglas, 
3  Seld.,  564,  per  Euggles,  J.,  568-570,  574;  Ming  v. 
McCoun,  6  Seld.,  268,  per  Gardineb,  J.,  271.) 
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Under  the  former  statute  of  uses,  the  legal  estate  would 
have  beeu  transferred  to  the  use  and  vested  in  Watt. 
(Preston  on  Est.,  145, 149;  Watkins  on  Conv.,  197.) 

Mr.  Lord's  conveyance,  therefore,  to  John  Ward,  conveyed 
no  title  to  him,  and  the  title  proposed  to  be  given  to  the 
appellant  on  the  purchase,  was  through  that  deed  only,  and 
included  no  deed  from  Watt,  in  whom  the  legal  title  was. 
The  appellant,  if  he  had  accepted  it,  would  have  acquired 
no  title  at  all,  not  even  one  of  a  questionable  character. 

Besides,  if  Watt  himself  had  conveyed,  the  title  derived 
through  him  would  have  been  subject  to  be  disturbed  for 
his  alienage;  as  the  prerogative  right  of  forfeiture  is  not 
barred  by  alienation,  and  it  must  be  taken  subject  to  the 
right  of  the  government  to  seize  the  land.  (2  Kent,  61.) 

Especially  is  this  the  rule,  as  no  oue  could  claim  as  a 
bona  fide  purchaser ;  the  grant  or  declaration  of  uses  having 
been  recorded  March  27th,  1857. 

II.  Even  if  the  legal  title  remained  in  Mr.  Lord,  still  it 
was  to  evade  the  right  of  the  State  as  to  Watt's  alienage, 
and  was  charged  with  a  trust  for  Watt,  of  which  the  record 
of  the  declaration  of  the  uses  would  be  notice  to  subse- 
quent purchasers,  and  they  would  take  subject  to  the  trust 
as  well  as  to  the  claim  of  the  State,  thus  rendering  the  title 
doubtful  and  hazardous.  (Anstix^e  v.  Brotvn,  6  Paige,  448; 
J[>u  Haurmelin  v.  Sheldon,  1  Beav.,  79;  Hubbard  v.  Good- 
tcin,  3  Leigh,  514.) 

JB.  T.  Kissam,  for  respondent  Van  Ness. 

I.  The  exceptions  of  plaintiff  to  the  Eeferee's  report,  raise 
only  two  important  questions  in  this  action: 

1st.  Did  the  several  conveyances  from  Lord  to  Ward 
and  from  Ward  to  Bleakie  vest  in  the  latter  a  good  and 
sufficient  title  to  the  lot  in  question? 

•2d.  Is  the  title  conveyed  to  Bleakie  affected  in  any 
manner  by  the  covenant  of  Daniel  Lord? 

This  covenant  was  executed  and  recorded  nearly  three 
years  after  the  delivery  of  the  deed  from  Orser  to  Lord, 
but  before  the  delivery  of  the  deed  from  Lord  to  Ward. 
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Mr.  Watt  being  an  alien,  could  have  taken  title  to  the 
land  by  a  conveyance  made  directly  to  himself,  but  in  no 
other  way.  (2  Kent's  Oom.,  niarg.  p.  53.)  The  covenant 
does  not  possess  the  form  or  requisites  of  any  of  the  con- 
veyances specified  in  the  Revised  Statutes,  (1  E.  S.,  pp- 
738,  739, 1st  ed.,)  and,  therefore,  does  not  pass  the  title  in 
the  land  to  Mr.  Watt.  Mr.  Watt  cannot  have  taken  the  title 
by  operation  of  law;  therefore,  constniction,  aided  by  the 
statutes,  cannot  have  vested  the  title  to  the  land  in  Mr. 
Watt,  or  have  given  him  any  interest  in  it.  (2  Rentes  Com., 
marg.  pp.  53,  62.)  Courts  of  justice  must  carry  into  effect 
the  intention  of  the  parties.  (Lalor  on  Seal  Estate,  pp. 
305,  306.)  Mr.  Lord's  intention  was  simply  to  obligate 
himself  to  convert  the  land  into  money  or  personalty  and 
apply  the  proceeds  to  the  liquidation  of  Mr.  Watt's  origi- 
nal mortgage  claim.  {Meakens  v.  CromweU^  1  Seld.,  136; 
Anstice  v.  Brawn,  6  Paige,  448.) 

II.  There  was  only  one  objection  made  to  the  title  on 
the  15th  December,  1859,  (the  day  fixed  for  closing  the 
sale,)  viz.:  "That  th^re  was  no  request  from  James  Watt, 
Jr.,  to  Daniel  Lord,  to  make  conveyance."  This  was  a 
waiver  on  plaintifi^'s  part  of  all  other  objections,  and  if  the 
one  made  is  insufScient,  he  is  not  entitled  to  a  rescission  of 
his  contract  (1  Billiard  on  Vendors,  p.  211,  ^  7;  id.,  p- 
223,  §  36;  2  id.,  p.  69;  More  v.  Smedburgh,  8  Paige,  605; 
Waiker  v.  Wainwright,  16  B.  S.  C.  E.,  486;  Beed  v.  Tru9' 
tees  of  Lockport,  3  Comst.,  197 ;  JEmbury  v.  Connor ^  id., 
511.) 

There  was  no  necessity  for  a  request.  Mr.  Lord  had  the 
right  to  convey  without  it.  The  object  and  whole  intent 
and  effect  of  the  covenant  was  to  enable  Mr.  Watt  to 
expedite  a  conversion  of  the  land  into  money,  and  get  the 
proceeds.    The  judgment  should  be  affirmed,  with  costs. 

John  Sherwood,  for  A.  J.  Bleecker,  Son  &  Co. 

I.  The  covenant  of  Mr.  Lord  was  not  entitled  to  be 
recorded.  It  was  neither  a  conveyance,  power,  nor  decla- 
ration. 
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11.  The  title  was  absolute  in  Mr.  Lord,  and  no  action 
of  ejectment  by  the  State  would  lie  for  the  possession  of 
the  land.  In  case  it  be  said  that  the  conveyance  to  him 
was  an  evasion  of  the  laws  relative  to  escheat,  the  remedy 
of  the  State  would  be  a  proceeding  in  equity  against  him 
to  recover  the  proceeds  of  the  land. 

in.  At  most  this  was  a  common  method  of  securing  a 
debt  to  a  mortgagee.  The  fact  that  the  mortgagee  was  an 
alien  does  not  deprive  him  of  security  for  his  debt ;  nor 
of  any  remedy  or  protection  such  as  the  common  one  of 
purchasing  in  the  property  through  an  agent.  . 

1.  A  creditor  secured  by  an  assignment  for  the  benefit 
of  creditors,  does  not  lose  his  right  because  he  is  an  alien. 

2.  The  idea  that  in  such  cases,  the  State  might  claim  an 
escheat  would  be  opposed  entirely  to  public  policy.  As 
in  cases  of  mortgages  by  corporation  to  secure  bonds  held 
by  aliens,  is  it  possible  that  the  agent  of  the  bondholders 
cannot  purchase  the  estate  on  a  foreclosure  sale? 

IV.  At  most  the  instrument  creates  a  charge  in  the  nature 
of  a  mortgage.  The  title  was  good  in  Bleakie  and  judg- 
ment should  be  affirmed,  with  costs. 

BoBERTSON,  J.  The  objections  to  the  title  arose  wholly 
£rom  the  instrument  of  March,  1857,  executed  by  Mr. 
Lord,  coupled  with  the  alienage  of  Mr.  Watt,  and  they 
aU  hinge  upon  the  right  acquired  by  the  latter  under  it 

The  extent  of  the  right  acquired  by  Watt  in  or  over  the 
premises  in  question  by  such  instrument  may  be  narrowed 
by  ascertaining  what  it  does  not  confer.  It  does  not  pro- 
fess to  give,  by  itself,  any  right  to  the  possession  of  the 
land,  or  any  interest  therein,  to  any  one,  without  the  exe- 
cution of  some  other  instrument  by  the  covenantor;  indeed 
there  are  no  words  of  present  grant  in  it.  Not  only  is  no 
present  right  conferred  by  it  on  any  one,  but  it  does  not 
purport  to  create  any  interest,  estate  or  trust  in,  or  power 
or  authority  over  the  land,  in  any  person,  or  even  to  give 
any  one  the  i)ower  of  creating  such  estate,  interest  or  trust. 
Its  language  is  entirely  future  and  executory;  it  does  not 
Bosw.— Vol.  VIII.      24 
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make  any  use  of  the  previously  recited  purchase  for  the 
benefit  of  Watt  as  the  basis  of  any  equitable  estate  or  inte- 
rest, but  contains  only  covenants  to  convey  to  his  appoin- 
tees. Such  covenants  contained  in  it  do  not  run  with  the 
land;  they  affect  neither  the  title  to  it  nor  the  mode  of 
using  it  or  its  appurtenances;  nor  do  they  subject  any 
other  land  to  the  use  of  the  owner  of  the  premises  in  ques- 
tion. In  fine,  the  covenants  composing  the  entire  instru- 
ment are  only  executory  stipulations,  the  remedy  for  whose 
breach  is  an  action  for  damages,  or  their  enforcement,  if 
capable  of  specific  performance.  The  rights  of  Watt  or 
his  assignees  are,  therefore,  wholly  in  action,  not  in  posses- 
sion. It  is  not  a  covenant  to  stand  seised,  for  want  of  the 
proper  considerations  of  blood  or  marriage;  and  it  is  no 
form  of  grant  or  conveyance  recognized  or  created  by  any 
statute. 

Although  the  covenantor,  by  such  instrument,  cove- 
nanted to  allow  Watt  and  his  agent  to  demise  the  land 
and  receive  its  rents,  and  to  dispose  of  it  and  receive  the 
proceeds  of  such  disposition,  it  did  not  confer  any  right  of 
possession  without  the  execution  of  some  other  instrument, 
even  if  it  passed  the  right  to  the  rents,  in  case  any  demise 
was  made  that  gave  no  such  right  of  possession.  Neither 
Watt  nor  any  grantor  of  his  could  have  legally  entered  on 
such  land  without  the  permission  of  the  covenantor,  or 
brought  an  action  of  trespass  against  him  for  ejecting 
them,  or  against  strangers  for  trespassing  on  it.  Watt  or 
his  appointees  were  not  entitled,  by  the  execution  of  such 
instrument,  to  such  possession  of  the  land,  or  tlie  receipt  of 
the  rents  and  profits,  as  to  make  his  or  their  right  or  interest 
a  legal  estate  within  the  meaning  of  the  statute.  (1  E.  S-, 
727,  5th  ed.,  §^  47,  48,  49.)  Nor  was  there  such  a  grant 
of  an  absolute  right  of  disposition  by  it,  to  Watt,  as  to  take 
the  title  out  of  the  covenantor  and  vest  it  in  the  latter;  it 
required  another  instrument  to  do  so.  (1  E.  S.,  733,  5th  ed., 
^  103.)  Appointees  of  Watt  had  no  other  remedy  to  obtain 
a  title  or  possession  of  the  land,  if  refused  by  the  cove- 
nantor, except  to  commence  an  action  to  comiiel  him  to 
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convey  the  land  to  them  as  equitable  assignees  of  Watt. 
If  they  had,  that,  such  a  right  is  only  a  chose  in  action,  not 
an  interest  in  the  land.  No  purchaser  fix>m  Mr.  Loi-d,  with 
full  notice  of  such  a  claim,  could  be  affected  by  it,  until 
the  commencement  of  such  action  and  filing  notice  of  its 
pendency. 

If  this  be  the  correct  view  of  the  instrument  in  question, 
the  objection  of  alienage  also  falls  to  the  ground ;  not  that 
I  am  disposed  to  consider  the  conveyance  to  Lord  a  mere 
mortgage,  because  he  bought  the  property  for  the  benefit 
of  Watt,  who,  under  the  covenant  in  the  instrument  of 
March,  1857,  was  entitled  to  the  i>roceeds  of  the  sales  of 
all  the  land,  whether  they  exceeded  or  fell  short  of  the 
debts  originally  due  to  him  ;  and  there  was  no  equity  of 
redemi)tion  left  in  any  one  after  he  had  received  the 
amount  of  such  debt,  certainly  not  in  the  original  mort- 
gagor. Still  there  was  no  such  interest  of  Watt  in  the 
land  as  could  be  forfeited ;  and  if  any  interpretation  could 
save  it  from  that  fate,  that  must  be  given  to  the  instru- 
ment of  1857. 

Forfeiture  for  alienism  retains  its  feudal  character.  As 
long  as  there  is  a  native  owner  of  the  land  there  can  be  no 
forfeiture  for  the  alienism  of  any  one  who  has  right  only 
by  contract.  Tl^is  principle  pervades  modem  decisions,  so 
that  if  an  alien  has  no  interest  in,  or  control  over  the  soil 
itself,  but  only  a  right  to  its  proceeds  whenever  it  passes 
by  sale  to  the  hands  of  another  citizen  or  subject,  while 
the  right  of  conversion  without  the  consent  of  the  alien 
continually  exists,  neither  the  fee  of  the  land  nor  any  less 
estate  can  be  made  the  subject  of  escheat  by  reason  of 
such  alienage.  {Du  Honrmelin  v.  Sheldon,  1  Beav.,  79;  S. 
C,  on  appeal,  4  Myl.  &  Cr.,  525.)  Land,  over  which  an 
alien  has  no  other  control  except  to  compel  its  lease  or 
conversion  into  personal  estate,  so  far  as  regards  forfeiture 
for  such  alienage,  is  looked  upon  as  already  converted 
into  personalty,  whether  such  right  arises  from  conveyance, 
(Aiistice  V.  Broivn,  6  Paige,  448,)  or  devise,  {Meakings  v. 
CramtveU,  1  Seld.,  136.) 
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So,  too,  if  the  iDstniment  be  such  as  I  have  considered  it 
to  be,  its  mere  record  was  not  notice  to  any  one ;  (1  It.  8., 
762,  ^^  70,  71 ;)  it  might  have  been  so,  if  it  were  the  grant 
of  a  power  over  the  laud,  (1  E.  S.,  735,  §  127,)  but  it  is  not 
even  that,  and  is  not  in  any  manner  an  instrument  affect- 
ing the  title  to  land,  as  that  language  is  used  in  the 
statute.  A  glance  at  the  purpose  of  the  recording  acts  and 
tlie  provisions  contained  in  them  for  carrying  it  out  will 
readily  show  this.  It  is  not  every  document  in  writing 
which  may  have  some  effect  in  establishing  or  overthrowing 
a  title  to  land,  which  can  be  recorded.  The  written  admis- 
sion of  a  fact  by  a  party  claiming  an  interest  in  lands  may 
materially  impair  his  right  or  title,  but  even  if  it  were 
under  seal,  its  record  would  be  no  notice  to  purchasers. 
(Jdickson  V.  Richards,  6  Cow.,  617.)  It  is  only  the  record  of 
an  instrument  which  directly  oi)erates  on  the  land  itself, 
and  thus  affects  the  title  to  it,  which  is  notice  of  the  inte- 
rest, power,  trust  or  estate  thereby  created.  Still  less  than 
any  other  admission  would  one  of  facts  merely  evidence, 
or  tending  to  create  e\idence,  of  the  existence  of  an  iiistra- 
ment  material  to  a  title,  be  notice  of  the  existence  of  such 
instrument.  The  record  must  contain  all  the  knowledge 
with  which  a  purchaser  is  chargeable:  his  information  is 
not  to  be  derived  partly  from  the  record,  partly  from 
inquiries  outside.  Where  the  law  gives  the  privilege  of 
notifying  the  world  by  a  copy  of  an  instrument,  it  mnst 
be  an  exact  copy.  It  is  upon  these  principles  that  separate 
records  are  provided  for  mortgages,  (which  are  mere  liens, 
capable  of  being  discharged,)  executory  contracts  of  sale 
and  powers  of  attorney,  because  they  do  not  affect  the  title 
to  land,  although  they  are  the  means  by  which  it  may  be 
affected.  The  right,  therefore,  of  which  a  record  is  notice  is 
only  such  as  is  coiiferred  by  the  recorded  instrument,  and  is 
to  be  determined  by  its  face  alone,  not  by  extrinsic  evidence, 
and  is  not  to  be  a  mere  claim.  Executorj'^  contracts  and  pow- 
ers of  attorney  are  recorded  separately,  because  they  confer 
no  rights  in  the  land;  the  former  are  even  subject  to  all 
equitable  defenses  which  may  prevent  the  enforcement  of 
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the  obligation  contained  in  them,  although  arising  from 
facts  not  apparent  on  tbeir  face;  and,  the  party  in  \9h0se 
favor  they  are  made  having  a  right  to  elect  to  sue  to 
recover  damages  for  non-performance  instead  of  demanding 
a  specific  performance,  the  title  to  the  land  consequently 
may  never  be  affected  by  them.  The  object  of  the  statute 
was  not  to  embarrass  the  vendibility  of  land,  by  allowing 
a  clond  upon  the  title  to  land,  which  might  never  become 
an  interest  in  it,  although  a  mere  chose  in  action,  to  appear 
upon  record,  but  simply  to  preserve  evidence  of  the  inte- 
rest of  a  person  in  land,  although  he  might  be  out  of 
possession.  A  person  having  an  executory  contract  for  the 
sale  or  conveyance  of  land  may  convert  his  right  under  it 
into  an  interest  in  the  land,  by  commencing  an  action  for 
specific  performance  and  filing  a  notice  of  the  pendency  of 
it:  it  becomes  then  an  inchoate  right,  the  completion  of 
which  by  the  final  decree  relates  back  to  such  inception. 
As  there  was  no  definition  or  settlement  of  Watt's  interest 
under  the  instrument  of  March,  1867,  except  by  the  record 
of  that  instrument,  the  plaintiff  would  have  had  his  title 
discharged  of  any  notice  by  Watt  of  his  interest. 

I  think,  therefore,  the  rights  of  Watt,  under  the  instru* 
ment  of  March,  1857,  were  not  such  as  to  subject  the  title 
derived  from  Mr.  Lord,  to  any  claim  from  appointees  of 
the  former,  or  the  State,  by  reason  of  his  alienage;  and 
that  the  record  of  that  instrument  was  no  notice  of  such 
rights.  The  title  proposed  was,  therefore,  unobjectionable, 
so  far  as  any  objection  was  raised  thereto. 

The  judgment,  therefore,  must  be  aflSrmed,  with  costs. 

Hoffman,  J.  I  shall  first  consider  this  case  upon  the 
assumption  that  the  covenant  of  the  4th  of  March,  1857, 
was  executed  by  Mr.  Lord  contemporaneously  with  the 
dt5ed  from  the  sheriff  to  him,  viz.,  the  29th  of  June,  1854; 
that  Mr.  Lord  did  not  pay  the  consideration  money  to  the 
sheriff  in  point  of  fact,  some  arrangement  by  receipts 
linving  been  made;  and  that  the  record  of  the  instrument 
of  the  4th  of  March,  1857,  treated  as  made  on  the  29th  of 
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June,  1854,  was  an  instrament  to  be  recorded — was  re- 
corded— and  thus  became  equivalent  to  notice  fix)m  the 
date  of  the  record. 

Then  I  find  that  James  Watt,  Jr.,  the  alien,  had  been 
the  holder  of  certain  bonds  and  mortgages  upon  lands  in 
New  York;  that  a  foreclosure  of  such  mortgages  had 
taken  place;  that  the  property  was  bought  in  by  the  agent 
of  Watt,  in  the  name  of  Daniel  Lord,  for  the  ultimate 
benefit  of  Watt,  in  part  payment  of  the  amounts  due  upon 
such  bonds  and  mortgages;  and  that  deeds  had  been  exe- 
cuted in  pursuance  of  such  arrangement,  and  for  such 
purposes,  by  the  sheriff  to  said  Lord.  The  lands  were 
taken  in  order  to  realize  for  Watt,  the  amounts  due  on  the 
bonds  and  mortgages  which  affected  the  lands. 

Then  the  instrument,  to  fulfill  these  objects  and  carry 
out  these  intentions,  provides:  That  the  agents  of  Watt, 
his  heirs,  &c.,  shall  be  allowed  to  let  and  demise  the  land, 
and  receive  the  rents  thereof,  keeping  the  said  Lord  harm- 
less; that  the  latter  will  convey  the  lands  "whenever 
requested  by  Watt,  his  executors  or  administrators,  to  any 
person  or  persons  by  him  or  them  designated ; "  that,  when 
requested  by  Watt,  his  heirs,  &c.,  he  will  execute  deeds, 
(for  sales  made,)  by  the  agents  or  representatives  of  Watt^ 
his  heirs,  &c.,  and  allow  them  to  receive  the  proceeds 
thereof. 

By  the  2d  section  of  title  5,  chap.  1,  part  2  of  the  Re- 
vised Statutes,  (1  E.  S.,  948,)  in  the  construction  of  every 
instrument  creating  or  conveying,  or  authorizing  the  crea- 
tion or  conveyance  of  any  estate  or  interest  in  lands,  it 
shall  be  the  duty  of  courts  of  justice  to  carry  into  eflFect 
the  intent  of  the  parties,  so  far  as  such  intent  can  be  col- 
lected from  the  whole  instrument,  and  is  consistent  with 
the  rules  of  law. 

With  the  intention  of  this  instrument  to  benefit  Watt 
by  getting  payment  of  the  amounts  due  on  the  mortgages, 
held  steadily  in  view,  we  are  to  examine  these  various  pro- 
visions. 

A  naked  authority  to  the  agents  of  Watt  to  let  the 
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lands,  and  receive  the  rente,  limited  to  what  is  necessary 
for  the  purpose  dcvsigned,  is  not  equivalent  to  vesting  in 
Watt  a  title  to  the  actual  possession  of  the  lands,  as  well 
as  to  an  indefinite  receipt  of  rente  and  profite.  (1  E.  S., 
727,  ^^  47-49.) 

A  mere,  and  probably  revocable  power  to  a  class  of  per- 
sons, to  let  the  property  and  take  the  rente,  falls  much 
short  of  the  case  made  by  these  sections. 

There  is  next  the  delegation  of  a  power  to  Watt,  to 
designate  a  person  or  persons  to  whom  Lord  shall  convey 
the  land.  This  clause  is  the  most  difficult  of  all  the 
clauses  to  make  consistent  with  the  general  scope  and 
intent  of  the  instrument,  as  I  have  suggested  it  to  be. 
But  I  am  of  opinion  that  it  can  be  justly  read  to  mean 
only  this:  That  to  carry  out  the  general  purposes,  if  cir- 
cumstances occurred  which  rendered  a  change  of  the 
grantee  advisable,  Watt  should  have  the  power  to  do  so; 
and  the  substituted  person  or  persons  should  stand  pre- 
cisely in  Mr.  Lord's  place. 

The  last  clause  is,  in  substance,  that  Watt's  agents  or 
representatives  may  make  sales  of  the  land,  and  Lord  will 
execute  deeds  to  the  proposed  purchasers,  and  will  account 
for  the  proceeds,  or  allow  such  agents  to  receive  them. 
Thus^  I  interpret  this  provision.  This  appears  to  be  of 
itself,  nothing  but  an  agreement  to  sell  the  lands,  through 
a  class  of  agents,  and  account  for  the  proceeds,  but  to 
throw  light  upon  and  aid  in  the  construction  of  the  other 
clauses. 

Thus  the  case  is  brought,  in  my  judgment,  within  the 
principle  of  Anstice  v.  Brawn,  (6  Paige,  448;)  of  Craig  v. 
Leslie,  (3  Wheat.,  563;)  and  MeaMngsY.  Cronuvell,  (1  Seld., 
136,)  Watt  was  to  take  the  rente,  and  the  proceeds  of  sales 
of  lands,  in  and  towards  the  discharge  of  the  amounts 
due  on  the  bonds  and  mortgages,  which  he  originally  held 
as  security  for  a  debt  due  to  him. 

Du  Hmrmelin  v.  Sheldon,  (4  Milne  &  Oraig,  525,)  is 
a  very  i>ertinent  and  very  instructive  case  upon  this  sub- 
ject. 
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There  is  another  view  of  the  case.  Suppose  the  SheriflTs 
deed  had  been  to  Mr.  Lord  to  hold  the  premises  upon  the 
trusts  therein  after  expressed,  and  then  the  provisions  of 
the  instnunent  had  severally  been  prefaced  by  a  statement^ 
"upon  trust"  and  "upon  further  trust" — What  would 
have  been  the  legal  operation? 

For  reasons  before  noticed,  I  do  not  think  that  the  47tb 
and  49th  sections  of  the  statute  affect  the  case.  The  Slst 
and  52d  sections  are  inapplicable,  because  the  53d,  I  ap- 
prehend, applies ;  but  chiefly  because,  where  there  is  an 
express  declaration  of  the  trusts  or  conditions  on  which 
the  land  is  held,  there  can  be  no  implied  or  resulting 
trust.  (6  Paige,  448.)  If  the  55th  section  can  apply  to  the 
case,  if  it  could  be  thought  that  it  is  a  trust  to  sell  land 
for  the  benefit  of  creditors,  or  to  satisfy  a  charge,  there 
would  be  an  end  of  all  difficulty.  But  I  assume,  and, 
probably,  it  is  the  true  conclusion,  that  it  cannot  be  thus 
considered.    The  66th  and  57th  sections  do  not  apply. 

Thus  then  the  estate  had  not  become  vested  in  Watt ; 
there  was  no  resulting  trust  in  him.  There  was  no  express 
valid  trust  within  the  section  allowing  such.  The  legal 
estate  thus  far  stood  unaffected.  Nor  can  I  conceive  that 
there  was  a  power  in  trust  in  Mr.  Lord  under  section  68. 
If  this  conclusion  is  correct,  then  in  whom  did  the  lands 
remain  subject  to  the  execution  of  the  trust  as  a  iK)wer 
under  section  59?  It  could  be  nowhere  but  in  the  original 
piortgagors.  But  he  did  not  grant  the  power.  (§  74.)  Nei- 
ther Watt  nor  the  sheriff  ever  had  the  title. 

But  is  it  a  mere  power  in  Mr.  Lord?  Powers  are  abol- 
ished, except  as  created,  construed  and  executed  under  the 
provisions  of  article  III.  (1 R.  S.,  732.)  A  power  can  only 
exist,  can  only  come  from  an  owner  of  land,  granting  or 
reserving  the  power  to  do  something  which  he  himself 
could  lawfully  perform.  It  is  an  act  in  relation  to  lands. 
(§§  73-75.)  No  one  made  Mr.  Lord  the  grantee  of  a  power. 
No  one  capable  of  attaining  some  interest  in  the  land, 
created  a  power  in  him. 
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Uses  and  trusts,  except  as  authorized  by  the  Revised 
Statutes,  being  abolished  (§  45,)  and  powers  existing  only 
under  the  provisions  of  those  statutes;  and  there  being 
here  no  trust,  no  trust  power,  and  no  mere  power  placed 
or  vested  in  Mr.  Lord,  the  title  to  the  land  remained  unaf- 
fected by  the  instrument  of  March,  1867,  either  at  law  or 
in  equity.  It  becomes  a  mere  covenant  which  Watt 
might  have  enforced,  or  obtained  damages  for  its  violation. 
It  is  an  instance  of  the  difference  between  an  equitable 
interest  and  an  equitable  or  a  legal  estate,  frequently 
pointed  out  by  Mr.  Locklin.  (Analogy  between  Equitable 
and  Legal  Estates,  passim.)  The  conveyailce  by  Mr.  Lord 
to  a  1>ona  fide  purchaser,  even  with  full  knowledge  of  the 
instrument,  would  transfer  a  good  title,  and  supersede  the 
covenant  in  favor  of  Watt,  or  any  act  under  it. 

But  if  his  request  ought  to  be  made,  then  it  appears 
from  the  stipulation  of  counsel,  that  it  was  made  on  the 
26th  of  December;  after  the  day  of  performance,  it  is 
true,  viz.,  the  15th,  but  before  action  brought.  This  would 
be  enough,  if  properly  made  before  suit  brought.  It  would 
be  enough  at  the  hearing,  whatever  might  be  the  effect  on 
the  question  of  costs.  But  my  view  is,  that  the  instru- 
ment created  only  an  obligation  to  do  the  act,  and  did 
not  prescribe  the  request  as  a  condition  precedent  to  the 
validity  of  a  sale  or  conveyance. 

There  is  another  and  interesting  aspect  of  this  case. 
Adopting  the  \dews  that  the  absolute  legal  title  was  in 
Mr.  Ix)rd,  unaffected  by  a  legal  trust,  and  that  there  was 
no  limitation  of  any  legal  or  equitable  estate  in  Watt,  was 
there  not  a  power  granted  by  Lord  to  Watt,  by  force  of 
the  instrument  of  March,  and  what  was  the  extent  and 
effect  of  such  power  ? 

Here  again  we  are  to  be  guided  by  the  statute.  It  is 
apparent  that  there  is  nothing  in  the  paper  which  autho- 
rizes any  alienation  by  \Vatt.  There  is  no  authority  to 
him  to  alien,  in  fee  or  otherwise,  by  means  of  a  conveyance, 
will  or  charge.  No  absolute  power  of  disposition  is  given 
to  him.  {^  76-78,  81-83.)  The  purchase  and  conveyance 
Bosw.— Vol.  VIIL      26 
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must  be  derived  from  Mr.  Lord.  There  is  no  power  within 
any  provision  of  the  statute  which  gives  Watt  an  estate, 
or  of  itself  binds  or  affects  the  estate.  He  has  merely  a 
covenant  which  enables  him,  to  some  extent,  to  control  Mr. 
Lord's  acts  and  transfer's  of  the  property — ^when  to  sell 
and  convey. 

My  brother  Hobertson  has,  I  think,  fully  shown  that 
the  instrument  signed  by  Mr.  Lord  was  not  within  the 
recording  act.  (2  E.  S.,  762,  §  39.)  There  is  also  no  evi- 
dence of  actual  notice  of  its  existence,  either  in  Ward, 
the  grantee  of  Lord,  or  in  Bleakie,  the  grantee  of  Ward. 
If  the  purchaser  was  in  possession,  and  defending  his  title, 
the  ignorance  of  his  grantor  would  be  a  sufficient  defense, 
but  it  seems  to  me  that  even  then,  knowledge  should  have 
been  a  fact  to  which  evidence  should  have  been  given  in 
the  cause.  But  the  plaintiff  here  is  in  this  situation,  that 
without  anything  in  the  pleadings,  or  in  the  case,  to  call 
for  evidence  to  such  a  matter,  and  seeking  to  prevent  the 
title  being  forced  upon  him,  he  is  to  depend  upon  the  want 
of  notice  in  a  party,  when  it  may  hereafter  be  clearly  estab- 
lished. I  am  not  satisfied  that  his  protection  is  clear  on 
this  ground.  For  reasons  before  stated  the  judgment 
must  be  affirmed. 

Affirmance  ordered ;  in  which  Boswobth,  Ch.  J.,  con- 
curred. 


Hbrot  et  «Z.,  Plaintiffs  and  Bespondents,  v.  Kebb,  Defend- 
ant and  Appellant. 

1.  The  exclusion  of  evidence,  irrelevant  and  immaterial  as  the  case  stood 
when  it  was  offered,  is  not  sufficient  cause  for  reversing  a  judgment,  evea 
though  i%  would  have  been  pertinent  to  the  case  as  subsequently  developed, 
and  its  rejection,  if  ofiered  subsequently,  would  have  been  erroneous. 

2.  Where  a  cause  is  tried  by  the  Court  without  a  jury,  a  refusal  of  the  Cor.< 
to  pass  upon  a  question  of  fact  not  presented  by  the  pleadings,  is  not  t];e 
subject  of  an  exception  reviewable  on  an  appeal  from  the  judgmeut)  if  iac 
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Court  is  not  requested  to  pass  upon  it  before  the  trial  has  been  concluded 
and  the  decision  filed. 

3.  The  omission  of  the  Court  to  specify  in  its  statement  of  the  facts  found,  a 
decision  of  every  material  question  of  fact  presented  by  the  pleadings, 
will  not  justify  a  reversal  of  the  judgment,  where  the  case,  on  the  appeal, 
fails  to  show  affirmatively  any  erroneous  decision  of  a  matter  of  fact  or 
matter  of  law. 

4.  Every  intendment  will  be  in  favor  of  the  accuracy  of  the  decision  of  the 
Court  upon  questions  of  fact  within  the  issue ;  when  there  is  nothing  in 
the  case  opposed  to  the  justice  of  such  intendment. 

5.  What  knowledge  of  the  insolvency  of  a  moneyed  corporation,  or  of  a 
refusal  to  pay  its  notes  in  specie,  is  necessary  to  defeat  a  purchase  other- 
wise bona  fide;  and  the  difference  between  the  effect  of  insolvency  and 
the  refusal  to  pay  evidences  of  debt;  discussed  by  Robertson,  J. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Robertson,  J.  J.) 
Heard,  December  10,  1861;  decided,  April  27,  1861.) 

Appeal  by  the  defendant,  John  Kerr,  from  a  judgment 
in  favor  of  James  H.  Heroy,  Joseph  Struthers  and  David 
J.  Marriner,  the  plaintiffs,  composing  the  firm  of  Heroy, 
Struthers  &  Co. 

This  an  action  for  damages  for  the  unlawful  conversion, 
by  the  defendant,  of  certain  personal  property  claimed  by 
the  plaintiff's.  The  complaint  alleges  that  the  defendant 
caused  the  Sheriff' of  Kings  county  to.  carry  away  and  sell 
such  property  while  owned  and  possessed  by  the  plaintiff's, 
and  that  the  defendant  converted  it  to  his  own  use.  The 
answer  puts  in  issue  the  ownership  and  possession,  and 
avers  that  the  goods  were  the  property  of  the  American 
Plate  Glass  Company;  it  claims  also  that  the  Sheriff  of 
Kings  county  seized  and  sold  them  under  executions  upon 
judgments  in  favor  of  the  defendant  against  such  Com- 
pany which  was  the  conversion  complained  of.  It  did  not 
specify  any  defect  in,  or  matter  impeaching  the  plaintiffs' 
title,  if  they  had  acquired  title. 

The  issues  of  fact  were  tried  May  6,  1860,  before  Judge 
HoFFaiAN,  without  a  jury,  and  on  such  trial  it  appeared  by 
evidence,  that  the  Company  mentioned  in  the  answer  was 
incorporated  under  the  General  Manufacturing  Company 
Act,  and  was  in  operation,  manufacturing  glass,  during  the 
years  1856, 1857  and  1858 ;  that  Lewis  A.  Sayre  was  its 
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President,  and  it  had  also  a  Secretary.   It  farther  appeared 
that  the  Company  had  been  embarrassed  about  six  months 
before  June,  1857,  owing  money  to  different  persons,  but 
principally  to  its  President,  which  was  known  to  the  plain- 
tiff's; that  about  June,  1867,  Sayre  transferred  to  the 
plaintiflfe  $2,500  of  the  capital  stock  of  the  Company, 
promising  to  make  it  good  at  par ;  and  that  the  plaintiff 
were  in  the  habit  of  purchd^sing  glass  from  the  Company. 
It  also  appeared  that  a  short  time  before  the  1st  of  June, 
1858,  the  plaintiffs  entered  into  a  negotiation  for  the  pur- 
chase of  $5,000  worth  of  plate  glass.    Sayre  then  told 
them  that  the  Company  was  going  to  change  hands,  and 
those  into  whose  hands  it  was  going  to  pass  wanted  to 
have  the  plaintiffs'  stock  canceled.    A  few  days  before  the 
1st  of  June,  1858,  the  plaintiff  agreed  to  purchase  such 
glass  at  a  reduced  price,  paying  half  of  the  purchase  money 
in  cash  and  half  by  their  stock.    Sayre  told  them  that  the 
money  they  would  let  the  Company  have,  would  disch^u-ge 
its  indebtedness,  except  that  to  himself.    The  cash  pay- 
ment was  made  partly  in  money,  partly  in  notes,  and  the 
stock  was  delivered.    It  further  appeared  that  part  of  the 
glass  so  sold  was  then  in  the  manufactory  of  the  Company, 
standing  against  its  walls,  and  part  undergoing  the  process 
of  finishing  in  ovens;  that  two  orders  for  it,  drawn  by  the 
President  upon  the  Secretary,  and  by  him  accepted,  were 
delivered  to  the  plaintiffs,  who  commenced  to  carry  it  away 
about  the  second  of  June;  that  they  continued  removing 
it  until  the  5th  of  that  month,  when  they  had  carried  away 
about  the  value  of  $1,500;  that  after  one  o'clock  on  that 
day,  they  commenced  placing  thereon  red  labels  with  their 
names,  occupation  and  address  printed  thereon,  and  con- 
tinued so  placing  them  until  between  four  and  five  o'clock 
in  the  afternoon,  when  the  glass  was  levied  on  by  the 
Sheriff  of  Kings  county.    It  also  appeared  that  the  glass 
was  sold  at  one  price,  by  the  square  foot,  and  had  upon  it 
cards  containing'  the  manufacturer's  measurement,    and 
that  the  plaintiffs  agreed  to  reduce  the  amount  of  their 
purchase  from  five  to  four  thousand  dollars,  because  it  w^as 
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thought  the  first  amount  would  sweep  away  all  the  glass, 
and  took  the  labels  off*  a  corresponding  amount  of  glass. 
It  finally  appeared  that  the  Sheriff"  who  levied  on  the  glass 
in  controversy  sold  it  shortly  afterwards  by  the  defend- 
ant's direction,  and  received  from  him  a  bond  of  indemnity 
therefor. 

In  contradiction  of  other  testimony,  the  President  of 
the  Company,  (Sayre,)  testified  that  he  bought  the  glass  in 
question  of  the  Company,  at  the  market  price,  without 
any  resolution  passed  to  that  efffect,  in  satisfaction  of  a 
debt  due  from  the  Company  to  him,  and  he  sold  it  to  the 
plaintiflTs-  Some  witnesses  present  at  the  levy  testified 
they  did  not  see  the  labels  on  the  glass,  and  that  they 
were  at  the  sale,  and  did  not  hear  the  defendant  direct  the 
Sheriff  to  sell  the  glass  in  question,  or  even  see  the 
witness  there  who  testified  to  hearing  such  directions. 
Such  testimony  was  not  claimed  at  the  argument  to  be, 
nor  was  it,  so  preponderating,  as  to  anj'^  such  points,  as  to 
render  the  decision  in  favor  of  the  plaintiffs  plainly  against 
the  weight  of  evidence. 

The  actions  in  which  the  levy  was  made  were  commenced 
in  May,  1858,  by  service  of  a  summons  upon  Mr.  Sayre  aud 
the  Secretary  of  the  Company,  and  judgments  were  entered 
by  default  therein  on  the  8th  of  June,  1858.  One  was  on 
a  note  made  in  1856,  payable  on  demand:  no  time  of 
demand  was  stated  in  the  complaint,  in  such  suit.  The 
other  was  on  a  claim  of  the  President,  (Sayre,)  for  a  balanOvC 
of  account,  also  due  in  May,  1858,  for  nearly  $58,000. 
Notes  of  the  Comi)any,  which  had  previously  lain  over, 
were  paid  before  the  Ist  of  June,  1858. 

On  the  trial,  the  defendant  requested  the  Court  to  hold : 
1st.  That  the  title  at  the  time  of  the  levy  was  in  the 
Company,  and  no  sale  had  then  been  made  by  it  to  any 
one. 

2d.  That,  if  such  sale  had  been  made  to  any  one,  it 
was  to  Sayre,  for  an  antecedent  debt,  and  that  the  Com- 
pany was  insolvent  at  the  time  of  the  sale,  and  had  refused 
to  pay  its  notes  in  specie,  and  therefore  the  sale  was  void. 
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3d.  That,  if  the  sale  was  to  the  plainti£E^,  it  was  void 
for  the  same  reason. 

4th.  That  the  sale  was  fraudulent  and  void,  as  against 
the  defendant,  a  creditor  of  the  Company. 

After  the  decision  was  made  and  filed  by  the  Judge 
who  tried  the  cause,  the  defendant,  in  some  way,  which 
does  not  appear,  requested  him  to  find  on  the  questions 
of  fact,  whether  the  Company  was  insolvent,  or  had  re- 
fused to  pay  its  notes  in  specie  before  the  transfer  to  the 
plaintiffs. 

The  Judge,  before  whom  the  cause  was  tried,  found,  as 
a  conclusion  of  law,  that  the  plaintiffs  were  entitled  to 
recover,  and  that  the  facts  which  he  was  requested  to  find 
after  such  decision  were  not  in  issue.  The  only  facts 
found  by  him  were  as  follows:  That  the  goods  in  contro- 
versy were  the  Company's  before  June  1, 1858 ;  that  orders 
were  delivered  for  them  on  that  day,  and  the  next,  to  the 
plaintiffs,  by  the  President  of  the  Company ;  that  actual 
possession  of  other  glass,  sold  at  the  same  time,  had  been 
taken  by  the  plaintiffs,  before  the  8th  of  June,  1858;  that 
the  i)laintiffs  had  control  of,  were  in  the  course  of  remov- 
ing, and  had  labeled  with  their  names,  the  goods  in 
controversy;  that  they  paid  a  valuable  consideration 
therefor,  and  the  sale  in  question  was  binding  on  the  Com- 
pany. The  recovery  of  the  judgments,  under  which  the 
levy  was  made,  the  fact  of  such  levy,  a  purchase  of  the 
goods  thereupon  by  the  defendant,  and  his  taking  posses- 
sion thereof,  with  notice  of  the  plaintiffs'  claim,  were 
among  the  facts  found. 

Separate  exceptions  were  filed  to  the  decisions  finding 
the  facts  so  found:  an  exception  was  also  taken  at  the  trial 
to  the  exclusion  of  the  question :  "What  was  the  condition 
of  the  Company,  immediately  prior  to,  and  at  this  time, 
(the  time  of  the  levy,)  financially  ? "  put  to  Dr.  Sayre  while 
under  examination,  before  any  evidence  had  been  given 
of  any  sale  other  than  that  directly  from  the  Company  to 
the  plaintiffs,  or  for  any  other  consideration  than  the 
money  paid  by  them,  and  the  stocks  surrendered. 


NEW  YORK— APEIL,  1861.  199 

Heroy  et  al.  v.  Kerr. 

Wm.  Britton^  for  the  appellant. 
W.  W.  Niles,  for  the  respondents. 

ROBEBTSON,  J.  The  admissibility  of  the  question  as  to 
the  financial  condition  of  the  Company,  put  to  its  Presi- 
dent, as  the  facts  appeared  in  evidence  at  the  time  it  was 
put,  requires  to  be  disposed  of,  before  the  objections  raised 
to  the  final  decision.  At  that  time,  the  only  sale  of  which 
evidence  had  been  given,  was  one  directly  from  the  Com- 
pany to  the  plaintiflFs  for  cash,  a  promissory  note  and 
shares  of  stock,  without  knowledge  on  their  part  of  any 
embarrassments  of  the  Company,  except  some  with  which 
it  seemed  able  to  contend  and  all  of  which,  they  were 
informed,  the  money  they  were  to  furnish  could  imme- 
diately remove,  except  the  debt  to  the  very  person  who 
made  the  sale  to  them.  No  evidence  had  then  been  given 
of  a  transfer  to  the  President,  to  pay  a  debt  due  to  him, 
with  a  second  sale  by  him  to  the  plaintiffs. 

The  statutory  provision,  which  renders  void  transfers 
by  corporations  who  have  refused  specie  payment  or  con- 
template insolvency,  (2  E.  S.,  5th  ed.,  p.  600,  §  4,)  has  been 
held  to  be  applicable  to  manufacturing  companies,  such 
as  the  one  in  question.  {Harris  v.  Thomj)8on,  15  Barb.,  62; 
Boiven  v.  Leasee  6  Hill,  221.)  It  has  also  been  held,  in 
reference  to  actual  insolvency,  under  a  similar  prohibition, 
that  neither  its  publicity  nor  knowledge  of  it  by  the  trans- 
ferree,  is  essential  to  make  the  transfer  void.  {Bromver  v. 
Sarbeckj  5  Seld.,  589.)  But  if  the.  terms  of  the  statute  in 
question,  embrace  sales  in  the  ordinary  and  legitimate 
business  of  such  Company,  at  times  when  it  might  be  held 
afterwards  to  have  been  on  the  verge  of  insolvency  and 
therefore  in  contemplation  of  it;  it  is  plain  the  whole 
business  of  the  Company  would  be  impeded,  because  no 
one  would  deal  with  it  at  such  a  hazard,  and  the  purpose 
of  the  statute  incorporating  such  institutions  would  be 
defeated.  Even  knowledge  of  the  imminence  of  such 
insolvency,  ought  not  to  prejudice  an  honest  custonier, 
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where  the  insolvencj  has  not  actually  occurred,  or  the  affairs 
of  the  Company  remain  in  the  hands  of  its  officers,  in  the 
usual  course  of  business,  without  the  interference  of  a 
Court.  The  statute  evidently  only  intended  to  prevent 
injurious  preferences,  as  in  a  similar  provision  in  reference 
to  banking  incori)orations.  (2  R.  8.,  5th  ed.,  p.  619,  §  9.)  The 
transfers  to  officers  and  stockholders,  prohibited  in  a  pre- 
vious part  of  the  same  section,  (2  E.  S.,  p.  600,  ^  4,)  are 
specified  as  being  for  the  payment  of  debts;  and  such  trans- 
fers are  included,  with  those  to  all  other  persons,  in  the 
one  clause,  by  which  the  act  itself  is  avoided.  "  Contempla- 
tion of  insolvemyifj^^  must  also  mean  something  more  than 
mere  expectation  of  its  occurrence ;  it  must  include  provision 
against  its  results,  so  far  as  the  tranferree  is  concerned,  and 
that  can  only  be  applicable  where  he  is  already  a  creditor 
and  the  object  is  to  take  his  debt  out  of  the  equal  ratable 
distribution  of  the  assets  of  the  Company,  when  insolvent. 

In  this  case,  as  the  evidence  stood  when  the  question 
under  consideration  was  put,  the  plaintiffij  had  made  a 
lonu  fide  purchase  of  wares,  in  which  the  Company  usually 
dealt,  without  knowledge  of  any  other  kind  of  insolvency 
than  that,  if  any,  which  was  implied  in  embarrassments, 
which  [  shall  presently  have  occasion  to  show  are  not  suf- 
ficient to  create  the  predicament  of  contemplated  insol- 
vency called  for  by  the  statute ;  there  was,  therefore,  no 
foundation  laid  for  inquiring  into  the  condition  of  the  Com- 
pany, when  the  question  under  consideration  was  put. 

The  defendants  claimed,  in  a  subsequent  part  of  the 
trial,  the  benefit  of  such  statutory  prohibition,  by  calling 
upon  the  Court  to  find  that  such  sale  was  void  for  a  vio- 
lation of  it,  and  excepting  to  its  refusal  to  obey  such  call. 
Even  then,  however,  the  case  had  only  been  varied  by 
testimony  tending  to  show  a  transfer  to  Dr.  Sayre,  and  a 
sale  by  him  to  a  bona  fide  purchaser  without  notice;  this 
variation  of  the  aspect  of  the  case  would  only  strengthen 
it  for  the  plaintiffs,  as  such  sale  to  a  bona  fide  purchaser 
would,  when  unassaile<l,  preclude  the  objection  being  taken 
of  illegality  in  the  first  sale  to  Dr.  Sayre.    But  behind  all 
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these,  lies  the  fact  that  there  was  no  proof  of  the  insol- 
vency of  the  Company  at  the  time  of  the  purchase;  notes 
of  theirs  which  had  lain  over  had  been  taken  up.    The 
complaints  in  the  actions  in  which  the  judgments  were 
recovered,  it  is  true,  state  non-payment  of  debts  and  evi- 
dences of  debt,  but  they  were  no  evidence  against  the 
plaintiffs,  who  were  no  parties  to  such  suits,  and  who 
bought  the  goods  in  question  before  the  judgments  in  such 
actions  were  recovered;  besides  which,  much  the  larger 
claim  of  the  two  was  that  of  Dr.  Sayre,  which  had  been 
assigned  to  the  defendant,  and  which  the  plaintiffs  had 
good  reason  to  believe  would  not  be  used  to  cripple  the 
Conapany.    Both  judgments  were  entered  upon  a  service 
of  the  summons  upon  Dr.  Sayre,  who  might  have  had  an 
interest  in  allowing  judgment  by  default  if  it  would  aid 
to  defeat  a  sale  made  by  him.    But,  at  all  events,  even  if 
such  judgments  were  admitted  in  evidence,  the  mere  non- 
paj^ment  of  the  debts  mentioned  in  such  complaints  did 
not  constitute  insolvency,  within  the  meaning  of  fhe  sta- 
tute in  question ;  the  prohibition  in  the  4th  section  distin- 
guishes between  refusal  to  pay  evidences  of  debt,  m\d 
insolvency;  (2  R.  S.,  5th  ed.,  p.  600;)  so,  too,  in  the  statute 
respecting  proceeding  in  equity  to  dissolve  corporations,  to 
which  this  may  be  supposed  to  refer,  the  same  distinction 
is  preserved.  (3  E.  S.,  5th  ed.,  p.  763,  §§  46,  47.)    Insolvency 
is  not  a  convertible  term  for  a  mere  refusal  to  pay,  {Cutler 
V.  Sanger,  2  Younge  &  Jervis,  459;  2  Bouv,  Inst.,  157,) 
although  the  latter  may  be  evidence  of  it.    This  Company, 
although  embarrassed,  had  conducted  business  for  eighteen 
months  before  the  transaction  now  before  us.    We  have 
no  means  of  knowing  the  means,  credit  or  assets  of  the 
Company  or  what  they  were  worth ;  the  value  of  their  pro- 
perty may  have  far  exceeded  their  indebtedness;  it  is  not 
nntil  all  means  and  reasonable  hopes  of  raising  money  to 
meet  it  are  gone,  that  statutory  insolvency  begins ;  the 
refusal,  therefore,  to  find  that  the  sale  to  the  plaintiff  was 
void  by  the  statute  was  fully  warranted  as  matter  of  law. 
Bosw.— Vol.  VIII.    26 
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But  the  insolvency  of  the  Company  was  not  one  of  the 
issues  made  by  the  pleadings,  and,  therefore,  the  Judge, 
before  whom  the  canse  was  tried,  was  not  bound  to  pass 
primarily  upon  it.  After  the  cause  had  been  tried  and  the 
decision  was  given,  the  case  states  a  request  was  ma<le  to 
the  Judge  to  find  such  insolvency ;  how,  when  or  where 
does  not  appear,  whether  by  private  solicitation,  or  a  notioe 
in  Court,  or  on  the  settlement  of  the  case.  It  also  appears 
that  the  Judge  refused  to  pass  upon  it  because  it  was  not 
in  issue:  whether  this  is  a  good  reason  or  not  for  the  refu- 
sal is  immaterial,  perhaps;  it-was  in  issue,  although  not 
one  of  the  issues  made  by  the  pleadings.  If  it  was  impor-  . 
taut  for  the  defendant  to  have  such  fact,  although  not  in 
issue  by  the  pleadings,  passed  upon  by  the  Court,  the 
request  should  have  been  made  on  the  trial  before  the 
decision,  or  upon  a  motion,  afterwards,  to  have  the  same 
inserted,  or  upon  the  settlement  of  the  case,  when  the 
opposite  party  could  be  present.  There  is  no  reason  why 
such  should  not  be  the  practice  in  regard  to  a  tiial  by  a 
Court  without  a  jury,  as  well  as  in  regard  to  one  before  a 
referee,  as  to  which  it  is  the  established  practice.  {Tan  Steen- 
iurgh  V.  Hoffman,  6  How.,  492 ;  Hulce  v.  Shermanj  13  Id., 
411 ;  Benouil  v.  Harris,  2  Sand.  S.  C,  641 ;  Church  v.  Erheti^ 
4  Id.,  691.)  The  Code  makes  no  mention  of  exceptions 
except  on  the  trial  and  to  decisions  on  matters  of  law 
arising  on  snch  trial,  and  a  review  of  questions  of  fact  is 
only  to  be  had  on  a  case  or  exceptions  as  on  a  trial  by  jury. 
(§  268.)  Great  injustice  would  ensue  if  a  new  trial  ooiild 
be  had  for  a  refusal  to  insert  in  a  decision  already  written 
and  filed,  adjudications  upon  facts  not  mentioned  iu  the 
pleadings,  without  a  request  before  such  decision  to  pass 
upon  such  facts.  If  the  refusal  to  accede  to  such,  re- 
quest was  made  in  court,  either  upon  a  motion  to  insert 
the  determination  of  the  particular  fact  in  the  case,  or  on 
the  settlement  of  such  case,  and  it  was  improperly  refused, 
the  remedy  would  be  by  a  motion  for  a  resettlement,  or 
appeal  from  such  a  denial  as  an  order  on  a  motion,  not  by 
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exceptions  to  it  as  to  a  decision  on  a  trial,  so  as  to  send 
the  whole  case  back  for  a  new  trial. 

But  in  addition  to  the  supposed  en'or  of  a  refusal  to 
pass  upon  a  particular  fact,  it  has  been  suggested  that  the 
decision  of  the  Judge  at  Spedal  Term  was  radically  de- 
fective for  omitting  to  pass  specifically  upon  some  of  the 
issues  made  by  the  pleadings :  such  as,  1st.  The  direction 
of  the  defendant  to  levy  upon  and  sell  the  property  in 
question;  2d.  The  previous  ownership  of  the  plaintiffs, 
or,  what  is  equivalent,  the  previous  sale  of  it  by  the  Com- 
pany to  them,  and  the  execution  and  delivery  of  the 
orders  to  them  for  goods  by  authority  of  such  Company, 
with  the  actual  delivery  of  such  goods  to,  and  possession 
thereof  by  them ;  and,  finally,  a  demand  upon  the  defend- 
ants for  the  goods,  and  refusjil  or  some  o»her  act  of  con- 
version. As  the  decision  does  not  contain  any  special 
adjudication  of  such  facts,  the  question,  of  course,  arises, 
whether  the  defendant  can  take  advantage  of  such  omis- 
sion, either  with  or  without  an  exception. 

The  provisions  of  the  Code  resi)ecting  reports  of  refe- 
rees are  very  nearly  identical  with  those  respecting  deci- 
sions by  a  Court  upon  a  trial  by  it  without  a  jury.  {%%  2G8- 
272.)  Eeferees  are  required  to  "state  the  facts  found  and 
the  conclusions  of  law  separately;"  their  report  on  the 
whole  issues  becomes  the  judgment  of  the  Court,  and 
judgment  may  be  entered  thereon  as  on  a  decision  by  a 
Court.  In  settling  a  case  or  exceptions  for  a  review  of  his 
decision,  he  is  required  briefly  to  specify  therein  "the  facts 
found  by  him  and  his  conclusions  of  law.*'  The  question 
then  arises,  what  effect  is  produced  on  the  judgment  by  an 
omission  to  state  material  facts,  either  in  the  first  decision 
or  such  subsequent  findings. 

It  has  always  been  held,  both  before,  {Curtis  v.  Staring^ 
4  Wend.,  199;  Cafferty  v.  Keeler,  12  Id.,  291;  Stafford  v. 
Bacon y  6  Hill,  264,)  and  since  the  adoption  of  the  Code, 
{Church  V.  Erlm,  4  Sandf.  S.  C,  691;  Eenouil  v.  Harris, 
2  Id.,  641;  Tan  Steenhnrgh  v.  Hoffman,  6  How.,  492;  and 
Hulce  V.  Shermany  13  Id.,  411,  overruling  Lakin  v.  Erie 
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B.  E.  Co.^  11  How.,  412,)  that  oniissious  in  the  report  of 
a  referee,  or  in  findings  of  fact  by  one,  could  be  supplied 
by  motion.  In  Hulce  v.  Sherman^  {uhi  sup.^)  it  was  held 
that  an  appeal  to  the  General  Term  as  an  appellate  court 
was  "not  the  proper  reniedj'  for  an  omission  :  the  referee 
had  not  erred  in  passing  npon  the  defence,  but  had  onntted 
to  do  so."  In  Johnson  v.  Whitlocky  (3  Kern.,  348,)  the 
Court  say  that  if  the  statement  of  facts  and  coucIusiods 
of  law  were  imperfectly  made,  "there  was  no  doubt  of  the 
power  of  the  Supreme  Court  to  order  a  resettlement." 
There  seems  to  be  no  good  reason  why  the  decision  of  a 
Court  without  a  jury  should  not  be  subjected  to  the  same 
process. 

The  question  whether  an  appellant  is  entitled  to  claim 
as  error,  an  omission  of  a  Eefei-ee  or  Judge  without  a  jury, 
to  show  that  he  has  passed  upon  a  material  fact,  or 
whether  he  is  bound  to  procure  a  reconl,  on  appeal,  which 
shall  show  affirmatively  that  such  Eeferee  or  Judge  de- 
cided erroneously  on  such  fact,  has  been  several  times 
before  the  Court  of  Appeals.  In  Otis  v.  Spencer,  (16  X.  Y. 
E.,  611,)  the  judgment  was  affirmed  because  the  record  did 
not  establish  an  eiTor,  although  there  was  an  omission. 
In  Carman  v.  Piiltz,  (21  N.  Y.  E.,  647,)  there  was,  as 
stated  by  the  Court,  "an  evident  omission  of  important 
facts  in  the  statement  or  report ;"  and  it  was  held  that 
those  facts  must  be  presumed  to  have  been  such  as  war- 
ranted the  judgment  appealed  from ;  that  such  reports  and 
statements  are  not  construed  with  the  strictness  applied 
at  common  law  to  special  verdicts;  and  that  it  was  incum- 
bent on  the  appellant  so  to  x^resent  the  facts  upon  which 
the  case  depends  as  to  show  affirmatively  that  an  error 
had  been  committed ;  that,  if  any  recourse  was  to  be  had 
to  any  presumption,  it  was  only  to  such  as  would  sustain 
the  judgment.  A  still  more  direct  and  explicit  adjudica- 
tion is  to  be  found  in  favor  of  the  i^espoudents  in  the  case 
of  Grant  v.  Morse,  decided  in  the  Court  of  Api>eals  at 
their  last  term,  to  the  effect,  "  that  a  general  conclusion 
of  a  referee  is  to  be  construed  as  a  finding  upon  all  the 
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material  qnestioDs,  though  such  a  finding  be  not  expressed 
iu  terms,''  and  that  to  found  an  objection  to  the  omission 
of  the  referee  to  find  one  way  or  the  other  upon  a  particu- 
lar question  of  fact,  he  should  be  si)ecifically  requested  to 
do  so,  and  an  exception  taken  to  his  refusal.  (22  N.  Y.  B., 
323.)  The  same  principles  were  applied  to  the  case  of  a 
decision  by  a  Judge  without  a  jury,  in  Yiele  v.  The  Tray 
and  BosUm  JR.  B,  Co.,  (20  N.  Y.  E.,  186,)  where  no  facts 
were  found  by  the  Judge. 

The  restoration  of  section  267  of  the  Code  to  its  origi- 
nal condition  as  regarded  decisions  by  Judges  without  a 
jury,  by  the  amendment  of  1860,  does  not  affect  the  ques- 
tion. It  is  merely  directory,  as  is  the  requisition  that  a 
decision  should  be  filed  in  twenty  days.  (Burger  v.  Baker, 
4  Abb.,  11;  The  People  v.  Dodge,  5  How.,  47;  Stewart  v. 
Slater,  6  Duer,  84,)  or  at  the  most  gives  an  appellant  a 
right  to  have  such  statement  inserted,  and  does  not  make 
it  error  to  omit  it. 

The  cavses  of  Astor  v.  L^Amoretix,  (4  Seld.,  107,)  or 
Griffin  v.  Cranston,  (1  Bosw.,  281,)  do  not  militate  against 
these  views.  In  the  first  the  Court  of  Appeals  merely  held 
that  this  Court  at  General  Term  had  no  right  to  give 
judgment  absolutely  for  the  appellant  on  a  revei-sal  of  a 
judgment  at  Special  Term,  unless  the  respondent  could  not 
alter  his  case  on  a  new  trial ;  and  so  that  case  was  inter*- 
preted  in  Edmonston  v.  McLoud,  (16  N.  Y.  E.,  545,)  subse- 
quently. In  the  other  case,  (Griffin  v.  Cranston,)  the  Court 
at  Special  Term  found  certain  fiicts,  justified  by  the 
evidence,  and  thereupon  decided  as  a  conclusion  of  law, 
that  a  transfer  of  property  assailed  in  such  ciise,  was  made 
with  intent  to  defraud  creditors  This  Court  held  at 
General  Term  that  such  intent  had  been  inferred  from  such 
facts  as  matter  of  law,  particularly  as  the  Court  had  not 
stAted  its  inference  as  a  matter  of  fact,  thus  bringing  it 
within  the  principle  of  Titus  v.  Orvis,  (16  N.  Y.  E.,  617.) 
It  does  not  appear  whether  the  Court  at  General  Term 
would  itself  have  inferred  such  intent  from  such  facts,  as 
matter  of  fact,  but  they  reversed  the  judgment  at  Special 
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Tenn,  because  such  facts  did  not  sustain  such  intent  as 
matter  of  law.  This  clearly  did  not  involve  the  question 
of  an  omission  to  pass  upon  material  facts  or  error;  in 
passing  upon  them,  the  decision  turned  entirely  upon  a 
question  of  law,  as  applicable  to  the  facts  found. 

Any  evidence  of  fraud  in  this  case,  committed  upon  the 
defendant  as  a  creditor  of  the  Company  by  the  plaintiffs 
and  Sayre  acting  in  concert,  must  be  considered  apart 
ih)m  the  statute  prohibiting  transfers  by  insolvent  com- 
panies, and  there  is  certainly  none  suflBcient  to  warrant  this 
Court  in  holding  diffferently  in  reference  to  such  fraud  fix)ra 
what  was  held  at  Si>ecial  Term.  If  the  President  mis- 
appropriated the  property  of  the  Company  to  discharge 
his  own  obligation,  it  is  a  matter  for  which  he  may  be 
liable  to  the  Company,  but  it  does  not  invalidate  the  sale- 
The  worthlessness  of  the  stock  delivered,  was  not  proved 
to  have  been  known,  and  the  President  induced  the  plain- 
tiffs to  advance  an  additional  sum.  The  plaintiffs,  without 
any  hurry , removed  the  goods  gradually  and  openly.  There 
is  even  evidence  that  the  defendant  knew  of  such  removal 
and  stated  his  only  objection  to  be  that  it  took  all  tbe 
glass.  Up  to  the  very  time  of  the  levy,  the  removal  con- 
tinued. I  am  unable  to  see  in  any  of  these  acts,  a  fraudulent 
combination  between  Sayre  and  the  plaintiffs,  and  they 
furnish  no  reason  for  reversing  the  judgment. 

The  last  objection  is  that  the  evidence  in  the  case  did 
not  make  out  a  delivery  of  the  goods  to  the  plaintiffs  by 
the  Company;  it  is  dfaimed  that  until  selection,  the  title 
by  delivery  was  not  complete ;  that  by  taking  possession  at 
first,  of  more  than  was  necessary,  by  marking,  the  plaintiff 
did  not  come  into  possession  under  the  sale  of  the  quantify 
sold,  until  they  rejected  what  they  did  not  wish  to  retain, 
which  they  did  not  do  until  after  the  levy.  The  case  of 
Crofoot  V.  Bennett,  (2  Comst.,  258,)  disposes  of  this  objec- 
tion ;  it  was  there  held  that  the  possession  of  a  whole  brick 
kiln  by  a  vendee,  out  of  which  he  had  bought  a  certain 
quantity  to  be  selected  by  him,  was  a  suflBcient  delivery  of 
the  bricks  purchased,  and  enabled  the  vendee  to  select 
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them  at  any  time.  In  this  case  the  plaintiffs  took  the  only 
possession  they  could,  by  exercising  acts  of  control,  and  put- 
ting on  labels  to  indicate  their  ownership.  There  was  some 
little  conflict  in  the  evidence  as  to  putting  on  the  labels, 
but  the  testimony  preponderates  in  favor  of  its  having 
been  done. 

Upon  the  whole,  therefore,  there  being  no  error  of  law 
or  fact  committed  on  the  trial  or  in  the  decision,  the  judg- 
ment must  be  affirmed,  with  costs. 

BoswoBTH,  Oh.  J.,  and  Hoffman,  J.,  concurred  in  af- 
firming the  judgment. 
Ordered  accordingly. 


Joseph  W.  Eichardsok,  Plaintiff  and  Respondent,  v.  Wm. 
T.  Dugan  and  Jennison  A.  Leland,  Defendants  and 
Appellants. 

1.  Where  a  referee's  report  does  not,  in  terms,  specify  a  finding  upon  each 
of  the  material  allegations  in  the  complaint,  but  finds  that  there  is  "due  to 
Uie  plaintiff  by  the  defendants,"  a  specified  sum.  for  which  judgment  is 
ordered,  the  report,  on  an  appeal  from  the  judgment,  will  not  be  disturbed, 
where  there  is  nothing  in  the  evidence  or  case  repugnant  to  the  inference 
that  the  referee  did  find  all  the  allegations  of  fact  essential  to  a  recovery 
by  the  plaintiff,  in  his  favor. 

2.  Where,  on  an  allegation  that  the  defendants  owned  a  vessel,  and  employed 
and  hired  the  plaintiff  to  go  on  board  of  her  as  master  on  a  designated 
voyage,  and  that  under  such  employment,  he  served  as  master  on  such 
Toy  age,  the  report  states  that  the  defendants  held  the  legal  title,  but  as 
security  only,  and  had  control  of  the  voyage,  and  that  the  plaintiff  went  as 
master  with  their  assent,  and  obeyed  their  orders,  and  was  paid  by  them  for 
his  services,  in  part,  as  such  master,  and  that  there  is  "  due  to  the  said  plaintiff 
by  the  defendants'*  the  sum  of  $1,262.75,  for  which  he  "  is  entitled  to  recover 
judgment  herein  against  said  defendants,"  it  will  be  intended  on  an  appeal 
from  the  judgment^  that  the  Referee  found  that  the  plaintiff  was  hired  by 
the  defendants,  although  the  report  does  j)ot  in  terms  so  state,  if  upon 
the  evidence  contained  in  the  case,  a  finding  to  that  effect  would  not  be 
disturbed  as  unwarranted. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  5;  decided,  May  25,  1861. 
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AppEAii  by  the  defendante,  from  a  judgment  entered  on 
the  report  of  Livingstou  Livingston,  Esq.,  as  Eeferee. 

The  complaint  alleges  (inter  alia)  that  the  defendants 
owning  the  bark  or  vessel  ''Mary  and  Jawe,"  in  April, 
1853,  employed  and  hired  the  plain tiif  to  take  charge  of, 
and  serve  as  master  of  said  vessel,  on  board  thereof,  for  the 
said  voyage,  (a  voyage  from  New  York  to  Montevideo, 
and  Buenos  Ayres,  thence  to  such  other  places  as  should 
be  thereafter  determined  upon,  and  back  to  the  United 
States,)  for  such  price  or  wages  as  his  services  were  rea- 
sonably worth;"  and  performance  of  said  contract  by  the 
plaintiff;  and  claims  a  balance  of  $1,264.80  to  be  due, 
for  which,  with  interest,  it  prays  judgment. 

The  answer  denies  the  allegations  in  the  complaint,  and 
then  avers  that  the  firm  of  E.  Kidiardson  &  Co.,  (composed 
of  E.  and  Wm.  P.  Eichardson,)  owned  the  vessel,  and 
"  employed  the  plmntiff,  and  that  having  received  a  loan 
or  advance  from  defendants  on  said  vessel,  the  title  of  the 
vessel  was  put  in  defendants'  name  as  security,  and  they 
acted  in  the  business  of  said  vessel,  and  her  cargo  and 
freight,  solely  as  the  agent  of  the  said  firm."  The  Referee's 
report  is  as  follows,  viz. : 

"I  find  and  report  as  matters  of  fact:  That  in  the  month 
of  April,  1855,  Edward  Richardson  and  William  P.  Richard- 
son were  the  owners  of  a  vessel  called  the  Mary  and  Jane^ 
then  lying  in  the  port  of  New  York;  and  in  the  latter 
part  of  April,  1855,  employed  the  plaintiff  as  master  of  said 
vessel,  for  a  voyage  to  South  America.  That  the  defend- 
ants made  advances  to  the  said  Edward  Richardson  and 
Willijim  P.  Richardson  to  a  large  amount;  and  for  the 
purpose  of  securing  to  the  defendants  such  advances,  the 
said  Edward  Richardson  and  William  P.  Richardson,  in 
the  latter  part  of  April,  1855,  while  said  vessel  was  lying 
in  the  port  of  New  York,  made  an  absolute  bill  of  sale  of 
said  vessel,  in  form,  to  the  said  defendants,  but  which  was 
in  fact  a  mortgage  on  said  vessel  to  secure  such  advances ; 
and  at  the  same  time  to  further  secure  the  said  defendants 
for  such  advances,  the  said  Edward  Richardson  and  Wil- 
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liam  P.  Eichardson  consigned  to  the  defendants  the  cargo 
of  lumber  then  on  board  the  said  vessel,  with  authority  to 
sell  same  in  port,  or  to  send  same  to  sea. 

"That  the  defendants,  after  receiving  said  bill  of  sale  of 
said  vessel,  and  consignment  of  cargo,  were  mortgagees 
in  possession  of  said  vessel  and  cargo;  and  that  the  plain- 
tiff, with  the  assent  of  the  defendants,  continued  in  charge 
of  said  vessel,  and  was  recognized  and  treated  as  the  mas- 
ter of  said  vessel  by  said  defendants;  and  that  said  plain- 
tiff, as  such  master,  after  the  giving  of  said  bill  of  sale 
and  consignment  of  cargo  to  said  defendants,  performed 
the  voyage  and  did  the  services  as  alleged  in  the  complaint 
herein,  and  as  such  master  accounted  to  the  defendants, 
as  such  mortgagees  in  possession,  for  the  proceeds  of 
the  sale  of  the  outward  cargo,  and  out  of  the  proceeds 
of  sale  of  such  outward  cargo,  plaintiff  purchased,  by  the 
direction  of  said  defendants,  an  intermediate  cargo,  and 
accounted  to  the  defendants  for  the  proceeds  of  the  sale 
of  such  part  of  the  intermediate  cargo  as  was  sold ;  that 
the  said  defendants  collected  all  the  freight  earned  by  said 
vessel  on  said  voyage;  that  the  outward  cargo  of  said 
vessel  was  consigned  by  defendants  to  their  own  agents, 
and  the  vessel,  on  her  return  voyage,  was  consigned  to 
the  said  defendants;  that  the  defendants  after  the  return 
of  said  vessel,  sold  the  said  vessel,  and  received  the  pur- 
chase money  therefor;  that  said  defendants  paid  the  ex- 
penses of  said  vessel  on  said  voyage,  including  the  wages 
of  the  crew,  and  paid  the  plaintiff  on  account  of  the  ser- 
vices rendered  by  him  as  such  master,  after  his  return,  the 
sum  of  two  hundred  dollars.  And  I  find  and  report,  that 
the  said  Edward  Bichardson  and  William  P.  Richardson 
were  in  fact  the  owners  of  said  vessel,  and  the  defendants 
mortgagees  thereof.  That  the  only  interest  the  said  Ed- 
ward Bichardson  and  William  P.  Eichardson  had  in  said 
vessel,  cargo,  freight  and  proceeds  of  said  voyage,  was  in 
such  balances  as  might  remain  after  the  defendants  had 
realized  therefrom  sufficient  to  pay  them  the  advances 
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made  by  them  as  aforesaid,  and  the  expenses  of  said  vess- 
sel  in  making  said  voyage;  and  the  defendants  had  a 
right  to,  and  did  receive,  the  proceeds  of  the  sale  of  the 
vessel,  cargo  and  freight,  as  mortgagees  in  possession  of 
said  vessel.  That  said  plaintiff  performed  services  as  such 
master,  from  the  first  day  of  May,  1855,  to  the  eleventh 
day  of  April,  1856;  and  that  his  services  as  snch  master 
during  that  time  were  reasonably  worth  the  sum  of  one 
hundred  and  twenty-five  dollars  per  month,  amounting  in 
all  to  the  sum  of  $1,420.82.  That  the  said  plaintifiT  dis- 
bursed money  on  account  of  the  expenses  of  said  vessel, 
and  that  on  the  eleventh  day  of  April,  1856,  there  was  due 
to  the  said  plaintiff,  for  his  services  as  such  master,  the  sum 
of  $1,220.82,  and  also  the  sum  of  $41.93  for  money  dis- 
bursed by  him  as  such  master,  for  the  expenses  of  said 
vessel,  over  and  above  the  amounts  received  by  him  from 
said  defendants,  making  in  all  the  sum  of  $1,262.75.  That 
the  defendants  on  the  eighth  day  of  April,  1856,  paid  to 
the  plaintiff  the  sura  of  $253.13  on  account  of  his  ser- 
vices and  disbursements,  instead  of  after  the  eleventh  day 
of  April,  1866,  as  stated  in  said  complaint,  and  leaving 
due  to  the  said  plaintiff  on  the  eleventh  day  of  April, 
1856,  the  said  sum  of  $1,262.75.  And  I  find  and  report  that 
there  is  now  due  to  the  said  plaintiff  by  the  defendants, 
the  said  sum  of  $1,262.75,  with  interest  thereon  from  the 
eleventh  day  of  April,  1856,  and  which  simi,  with  interest 
thereon  as  aforesaid,  up  to  the  date  of  this  my  report, 
amounts  to  the  sum  of  $1,667.86.  And  I  find  and  report, 
as  a  conclusion  of  law  upon  said  facts  so  found,  that  the 
plaintiff  is  entitled  to  recover  judgment  herein  against 
said  defendants  for  said  sum  of  $1,667^6,  besides  the 
costs  of  this  action. 

The  defendants  excepted  to  the  decision  of  the  Eeferee, 
and  appealed  from  the  judgment  entered  on  the  report. 

Charles  Donahue,  for  the  appellants. 

iS*  D.  DiUayef  for  the  respondents^ 
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By  teds  Ooubt — Boswobth,  Oh.  J,  The  Beferee  has 
found  most  of  the  material  facts  alleged  in  the  complaint, 
to  be  as  therein  stated.  They  cannot  be  disturbed  as  being 
contrary  to  the  evidence,  His  findings  do  not  determine  in 
terms,  the  truth  or  falsity  of  some  few  of  such  facts. 

The  complaint  alleges  the  defendants  to  be  owners  of 
the  vessel.  The  Eeferee  finds  that  they  held  the  legal  title, 
but  as  security  only,  and  that  they  were  mortgagees  in 
possession  of  the  vessel  and  cargo,  and  that  the  plaintiff  as 
master,  by  their  direction,  purchased  with  the  proceeds  of 
the  cargo  of  the  outward  voyage,  an  intermediate  cargo; 
that  the  defendants  received  the  proceeds  of  such  part  of 
it  as  was  sold,  and  collected  all  the  freight  earned  by  the 
vessel  on  the  voyage  in  question.  They  therefore  held  the 
legal  title,  and  had  control  of  the  voyage  and  were  owners 
of  the  vessel,  pro  hac  vwe. 

The  complaint  alleges  that  the  defendants  hired  the 
plaintiff  to  go  as  master  of  the  vessel  for  the  voyage,  and 
that  he  went  as  master  under  such  hiring.  This  is  denied 
by  the  answer. 

The  Eeferee  does  not  in  terms  state  how  he  determined 
these  allegations  of  fact.  There  was  direct  and  positive 
testimony  in  relation  to  the  question  of  an  actual  hiring 
of  the  plaintiff  by  the  defendants. 

The  Eeferee  finds,  that  after  the  defendants  became 
mortgagees  in  possession,  the  plaintiff  continued  in  charge 
of  the  vessel  with  their  assent  and  was  treated  by  them  as 
master;  that  he  accounted  to  the  defendants  as  mortgagees 
in  possession,  purchased  by  their  direction  an  intermediate 
cargo,  that  they  sold  the  vessel  after  her  return  and  received 
the  purchase  money,  as  well  as  collected  all  the  freight  for 
the  voyage,  paid  the  expenses  of  the  vessel  on  the  voyage, 
inclndiDg  the  wages  of  the  crew,  and  paid  the  plaintiff 
after  his  return,  on  account  of  the  services  rendered  by  him 
as  such  master,  the  sum  of  $200;  that  the  master's  services 
were  reasonably  worth,  $1,420.82;  "that  there  is  due  to 
the  said  plaintiff  by  the  said  defendants,"  the  sum  of 
$1,262.75,  with  interest  from  April  11,  1856,  amounting 
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in  all  to  $1,667.86.  All  these  matters  are  found  as  matters 
of  fact. 

In  order  to  have  found,  as  a  fact,  that  the  defendants 
owed  the  plaintiff,  for  his  services  as  such  master,  the 
$1,262.75,  and  interest,  he  must  necessarily  be  deemed  to 
have  found  adversely  to  the  allegations  in  the  answer  that 
E.  Eichardson  &  Go.,  the  mortgagors,  employed  the  master, 
and  that  the  defendants  acted  in  the  business  of  said  vessel 
and  her  cargo,  and  her  freight,  solely  as  the  agent  of  the 
said  firm. 

According  to  the  decision  of  the  Court  of  Appeals  in 
Orant  v.  Morse  et  ah,  (22  N.  Y.  fi.,  323,)  and  in  the  language 
of  the  opinion  in  that  case,  ''as  the  Beferee  did  not  draw  any 
such  conclusion,"  (as  is  consistent  with  the  truth  of  these 
allegatioQS,)  "it  is  not  for  the  Court  to  draw  it  for  him." 
•  •  "The  party  appealing  must  make  his  case  and  have  it 
settled,  with  such  a  statement  of  facts,  as  will  show  neces- 
sarily, that  the  law  is  in  his  favor.  K  he  does  not,  every 
intendment  not  absolutely  unreasonable  in  itself,  will  be 
against  him."  •  •  •"  The  Beferee's  general  conclusion  that 
the  plaintiff  was  entitled  to  the  judgment  recovered,  im- 
plies that  he  had  a  different  view  of  the  evidence;"  (that 
is  a  view  adverse  to  the  defeated  party,)  "  because  we  are 
not  to  presume  that  he  erred  in  the  law." 

When  it  does  not  appear,  by  the  terms  of  the  report,  or 
by  the  case,  that  the  Eeferee  has  refused  or  was  requested 
to  report  more  precisely  than  he  has  done,  in  respect  to 
any  material  allegations  embraced  within  the  issue,  the 
Court  is  left  to  infer  that  the  general  conclusion  of  the 
Eeferee,  as  contained  in  his  report,  did  involve  a  finding 
by  him,  although  not  in  terms  expressed,  upon  every  mate- 
rial allegation;  and  the  intendment  must  be,  (nothing  in 
the  case  indicating  the  contrary,)  that  he  found  in  favor 
of  the  party  whom  he  held  entitled  to  recover. 

Upon  the  facts  stated  in  the  report  of  the  Eeferee,  nothing 
being  proved  to  impair  their  legal  force  and  effect,  the 
plaintiff  would  be  entitled  to  a  peremptory  instruction 
that  he  was  entitled  to  a  verdict.  (4  Hill,  177;  6  id.,  218.) 
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And  if  the  report  had,  in  terms,  found  the  truth  of  the 
allegation  in  the  complaint  of  an  actual  hiring  of  the 
plaintiflf  by  the  defendants,  the  Court  could  not  have  set 
it  aside  as  contrary  to  the  evidence. 

There  is  a  direct  conflict  between  the  witnesses  testify- 
ing in  respect  to  this  matter.  But  the  fact  of  actual 
hiring  was  sworn  to,  explicitly — what  the  truth  was,  was 
purely  a  question  of  fact.  Its  determination  falls  within 
the  province  of  a  jury ;  and  in  this  case  devolved  upon 
the  Eeferee,  the  substitute  for  a  jury  agreed  upon  by  the 
parties.  It  must  be  intended  that  the  Eeferee  found  it  in 
favor  of  the  plaintiffs. 

Our  attention  is  not  directed  by  the  appellant's  points 
to  any  exception  taken  during  the  trial,  nor  was  there  any 
called  to  our  attention  upon  the  argument. 

The  judgment  should  be  aflirmed. 

Ordered  accordingly. 


Geo.  a.  Simmons,  Plaintiff  and  Eespondent,  t,  Oeobob 
Law,  Defendant  and  Appellant. 

1.  Where  gold  dust  is  received  at  San  Francisco,  by  a  common  carrier  from 
that  place  to  the  City  of  New  York,  to  be  carried  and  delivered  by  him  at 
the  latter  place,  and  on  receiving  it  he  delivers  to  the  shipper  a  bill  of  lad- 
ing which  states  that  it  is  received  on  the  Antelope  at  San  Francisco,  and 
that  "  on  arrival  at  Panama,  the  same  is  to  be  forwarded  across  the  Isthmus 
and  to  be  reshipped  by  one  of  the  United  States  Mail  Steamship  Com- 
pany's ships  to  New  York,  *  *  and  to  be  delivered  in  like  good  order 
and  condition  at  the  port  of  New  York,  dangers  of  the  seas,  (land  carriage 
and  river  navigation,  thieves  and  Tobbers,)  excepted,"  and  the  gold  dust  is 
not  delivered ;  the  carrier  is  liable  unless  he  shows  that  he  was  prevented 
from  delivenng  it  by  some  of  these  causes. 
2.  Under  such  a  bill  of  lading,  the  common  carrier  does  not  cease  to  be  such 
as  to  the  transportation  across  the  Isthmus,  and  become  a  bailee  for  hire, 
chargeable  only  on  proof,  by  the  shipper,  that  the  loss  arose  from  his  negli- 
gence or  that  of  his  servants. 
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3.  In  such  a  case  (no  such  defenae  being  stated  in  the  pleadings,)  the  defend- 
ant cannot  prove  that  *4t  was  the  custom  of  shippers  of  treasure  to  insure 
it  against  risks  upon  the  Isthmus;  nor  : 

4  That  there  was  a  custom,  by  which  the  carrier  of  gold  refused  to  assume 
any  risk  of  transportation  on  the  Isthmus,  or  that  the  bills  of  lading  then  in 
use,  excepted  all  risks  of  land  and  nver  carriage  on  the  Isthmus,  or  that 
the  plaintiff  had  previously  shipped  treasure  by  this  line,  and  knew  of  this 
custom  when  he  made  the  shipment  in  question. 

5.  Such  evidence  is  inadmissible  for  the  purpose  of  giving  thereby  a  con- 
struction to  the  bill  of  lading  in  conflict  with  the  natural  and  obvious  mean- 
ing of  its  language^  or  its  dear  legal  import 
(Before  Boswosth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  3d,  1861;  decided,  May  25,  1861. 

Appeal  by  the  defendant,  from  a  j  ndgment.  The  action 
is  brought  to  recover  the  value  of  gold  dust  shipped  at 
San  Francisco  on  the  14th  of  March,  1851,  on  account  of 
the  plaintiff,  to  be  carried  to,  and  delivered  to  him  at  the 
city  of  New  York;  but  which  was  never  delivered.  It 
was  shipped  on  board  the  Antelope,  one  of  a  line  of  ships 
owned  by  the  defendant,  under  a  bill  of  lading  in  these 
words,  viz. : 

"Shipped,  in  good  order  and  well-conditioned,  by  CJol- 
lins,  Gushman  &  Co.,  on  board  the  steamer  called  the 
Antelope,  whereof  E.  H.  Ackley,  Esq.,  is  master,  now  lying 
in  the  port  of  San  Francisco,  and  bound  for  Panama,  to 
say:  One  package  treasure,  (said  to  contain  two  hundred 
and  nine  oz.,  ten  dwts.,  fifteen  grains,  Troy,  Gold  Dust, 
valued  at  $16  per  oz.,  is  three  thousand,  three  hundred  and 
fifty-two  dollars  and  fifty  cents.) 

"  On  arrival  at  Panama,  the  same  is  to  be  forwarded  across 
the  Isthmus,  and  to  be  reshipped  by  one  of  the  United 
States  Mail  Steamship  Company's  ships  to  New  York, 
(with  the  right  to  ship  on  any  other  steamship,  in  case 
said  Company's  ship  should  not  be  there  on  the  arrival  of 
said  package,)  being  marked  and  numbered  as  in  the  mar- 
gin, and  to  be  delivered  in  like  good  order  and  condition 
at  the  port  of  New  York,  dangers  of  the  seas,  (land  car- 
riage and  river  navigation,  thieves  and  robbers,)  excepted, 
unto  George  A.  Simmons,  Esq.,  or  his  assigns,  freight  for 
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the  said  package  having  been  paid  by  the  shippers  through 
to  New  York,  as  per  margin.* 

"  In  witness  whereof,  the  master  or  agent  of  the  vessel 
bath  affirmed  to  six  bills  of  lading,  all  of  this  tenor  and 
date,  one  of  which  being  accomplished  the  others  to  stand 
void. 

"  San  Francisco,  March  14th,  1861. 

"  Contents  unknown  to  "  M.  L.  Pultz, 

''Purser:' 

On  the  trial  before  Boswobth,  Oh.  J.,  and  a  Jury,  June 
26, 1860,  it  appeared  that  the  gold  dust  in  question,  with 
a  large  amount  of  other  treasure,  was  carried  by  the  Ante- 
lope to  Panama. 

At  Panama  such  treasure  was  taken  ashore  in  boats 
and  carried  by  some  twenty  or  twenty-five  natives  of  the 
country  to  the  office  of  Mr.  Tracy,  an  agent  of  the  line, 
where  the  packages  were  called  off  and  checked;  none 
tben  appeared  to  be  missing. 

On  the  next  morning,  April  7th,  the  treasure  was  loaded 
upon  mules,  and  in  charge  of  some  four  or  five  conductors, 
one  of  whom  was  a  volunteer-guard,  and  another  a  pas- 
senger recently  arrived  from  California,  and  of  twenty 
native  muleteers,  was  carried  about  twenty-five  miles  to 


*  LAW'S  LINE  OF  PACIFIC  STEAMERS. 


Marks  and  Numbers. 

Gross  Weight 

Alleged  Value. 

t3. 

rs.i 

Boston,  Mass. 
16}  lbs.  grossL 

Avor. 

[L.8.] 

$3,352  60 

Freight  through  to  New  York  1|  per  cent, 
Five  per  cent  primage, 

$50  29 
2  51 

Paid, 

$52  80 

Beceived  payment,  through  to  New  York, 

0.  OHARLICK, 

Per  Cbiixi. 
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Gorgona^  where  the  traiu  remained  over  night,  and  where 
Mr.  Tracy  left  it.  From  Gorgona  the  train  proceeded  by 
water,  stopping  at  night  at  Gatoon,  and  arrived,  April  9ih, 
at  Chagres,  where  the  treasure  was  delivered  to  the  agent 
of  the  U.  S.  Mail  Company,  with  the  exception  of  two 
packages,  one  of  them  being  that  consigned  to  the  plain- 
tiflf,  which  it  then  appeared  were  missing.  No  robbery, 
assault,  or  accident  of  any  description  occurred  on  the  way. 

After  due  demand,  and  on  the  9th  of  September,  1851, 
this  action  was  commenced.  The  value  of  the  gold  trea- 
sure, at  the  port  of  destination,  was  proved. 

The  only  defense  stated  in  the  answer,  in  addition  to  a 
denial  of  material  allegations  in  the  complaint,  is  presented 
by  the  averment,  that  the  "gold  dust  was  stolen  by  thieves 
and  robbers  from  the  agents  and  servants  of  the  defend- 
ant, between  Panama  and  Chagres,  while  the  said  agents 
and  servants  were  engaged  in  transporting  the  same  from 
Panama  to  Chagres  by  land  and  river." 

The  defendant  offered  to  prove  certain  facts,  and  made 
several  requests  to  charge,  which  are  stated  in  the  opinion 
of  Hoffman,  J.  The  main  points  in  the  controversy  depend 
upon  the  construction  and  legal  effect  of  the  bill  of  lading; 
the  defendant  insisting  and  asking  the  Court  to  charge, 
that  according  to  its  true  construction,  "the  transporta- 
tion on  the  Isthmus  by  road  and  river  navigation  was  to 
be  at  the  risk  of  the  plaintiff,  and  that  so  far  as  the  Istii- 
mus  was  concerned,  the  defendant  was  a  bailee  for  hire 
and  not  a  common  carrier,  and  that  the  plaintiff  cannot 
recover  in  this  action,  unless  he  proves  that  the  loss  was 
by  the  negligence  of  the  defendant  or  his  agents."  The 
Judge  refused  so  to  charge  and  the  defendant  excepted. 

The  charge  (which  was  not  excepted  to)  was  as  fol- 
lows, viz.: 

"  There  is  no  question  that  the  gold  dust  belonging  to 
the  plaintiff,  was  shipped  on  the  defendant's  line  at  San 
Francisco,  to  be  brought  to  New  York,  and  delivered  here. 
There  is  no  question,  that  it  has  not  been  delivered.  The 
plaintiff  brings  this  suit  to  recover  of  the  defendant,  the 
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value  of  the  gold  dust,  because  it  has  not  been  delivered 
here.  By  the  bill  of  lading  the  defendant  agreed  to  deliver 
it  here,  unless  he  was  prevented  from  doing  so  by  some  of 
the  perils  or  causes  specified  in  that  bill  of  lading — among 
those  are  dangers  of  the  seas,  land  carriage,  river  naviga- 
tion, thieves  and  robbers.  The  gold  dust  not  having  been 
delivered,  it  is  incumbent  upon  him  to  show  by  satisfac- 
tory evidence,  that  he  has  been  prevented  from  delivering 
it  by  some  of  these  causes. 

"There  is  no  pretense  that  it  was  lost  by  dangers  of  the 
seas,  if  it  reached  Panama,  and  the  evidence  seems  to  be 
satisfactory  that  it  did  reach  there. 

"There  is  no  evidence  that  it  was  lost  by  robbers — ^that 
is,  none  of  the  persons  in  charge  of  the  gold  dust,  pretend 
that  they  were  attacked  by  any  person,  or  that  it  was  taken 
ficom  them  by  violence.  And  the  question  of  fact  submit- 
ted to  you  by  the  counsel  for  the  defendant  is,  that  it  was 
really  stolen ;  lost  by  thieves. 

"In  the  first  place,  it  is  proper  to  say,  that  even  if  it 
was  stolen  by  persons  employed  by  the  company — ^by  Mr. 
Law's  line,  his  agents,  or  servants,  or  employees,  still  he 
would  be  responsible.  And,  as  it  occurs  to  me  now,  I  will 
state  to  you,  that  is  of  no  sort  of  consequence  in  the  dis- 
IM)sition  of  this  suit,  that  the  plaintiff  did  not  effect  an 
insurance  against  any  of  the  dangers  of  the  voyage— 
whether  he  did  or  not  would  not  affect  the  liability  of 
Mr.  Law,  on  the  contract  which  he  had  made. 

"Is  there  any  evidence  to  satisfy  you  that  this  was  lost 
by  thieves — ^that  is,  stolen  by  persons  not  in  the  employ- 
ment of  Mr.  Law,  his  agents  or  employees  in  connection 
with  the  business  of  this  line  ?  The  evidence  will  proba- 
bly satisfy  you,  that  that  gold  dust  reached  Panama. 

"  Then  the  next  question  is,  did  it  start  on  the  morning 
of  the  7th  in  the  mule  train  for  Gorgona?  That  question 
yon  will  determine  upon  all  the  evidence,  &nd  if  it  did  not, 
then  there  is  no  evidence  to  show  what  became  of  it,  or 
which  tends  to  show  in  what  way  it  has  been  disposed  of, 
or  what  has  been  its  fate  ?    If  you  are  satisfied  that  it  left 
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Panama  for  Grorgona,  in  that  train,  could  it  have  been  lost 
on  the  way  without  great  carelessness  on  the  -paxt  of  the 
persons  having  charge  of  it? 

"Here  were  these  muleteers  employed  to  take  charge 
of  the  mules — these  guards,  each  one  having  his  attention 
directed  particularly  to  the  five  mules  in  front  of  him ; 
and  it  seems  impossible  that  it  could  have  been  dropped 
or  lost  on  the  way,  there  being  no  accident  or  casualty 
occurring,  and  no  stopping  any  where  as  they  say,  for 
refreshments,  until  they  reached  Gorgona.  There  was  no 
robbery  they  say,  on  the  way,  and  it  is  pretty  difficult  to 
conjecture  on  what  principle  there  could  have  been  any 
theft  of  the  treasure  between  Panama  and  Gorgona. 

"The  statement  is,  that  when  they  reached  Gorgona, 
they  placed  it  in  the  warehouse  and  it  was  watched  during 
the  night  by  these  guards.  There  is  no  pretense  that  any 
body  got  into  the  house,  or  that  there  was  any  one  in  or 
around  the  house,  except  the  persons  having  charge.  If 
you  are  satisfied  that  all  that  went  into  the  house  went 
on  board  the  boat,  then  it  was  lost  after  it  went  on  board 
'  the  boat.  If  it  was  not  left  at  Panama,  and  was  not  lost 
between  there  and  Gorgona,  and  went  on  to  the  boat,  then 
it  was  lost  between  Gorgona  and  Ohagres,  because  the 
evidence  tends  to  show  that  it  was  not  delivered  firom 
the  boat;  the  packages  were  taken  out,  the  accounts  were 
delivered,  and  it  was  not  there. 

"If  it  went  on  board  of  the  boat,  and  if  it  waa  not  on 
board  when  it  reached  Ghagres,  how  did  it  disappear? 
There  is  no  pretense  that  any  person  was  on  board  the 
boat  except  these  guards  and  persons  employed  to  manage 
it.  There  was  no  robbery  committed  there  by  any  outside 
persons,  and  it  is  not  suggested  that  any  such  person  was 
on  board,  or  had  any  facility  for  stealing  it,  so  that  he 
could  have  stolen  it. 

"Now,  you  are  to  be  satisfied,  in  order  to  find  a  verdict 
in  favor  of  the  defendant,  that  this  was  stolen  by  some 
person  not  in  his  employ,  or  that  it  was  taken  from  &ose 
in  charge  of  it  by  robbery. 


IJEW  TOEK— MAT,  1861.  219 

Simmons  y.  Law. 

"The  last  proposition  I  do  not  think  the  defendant 
would  urge  as  true  in  point  of  fact. 

'*Is  there  any  evidence  which  satisfies  you  that  it  was 
stolen,  if  stolen  at  all,  by  persons  not  in  the  employ  of 
the  Company?  If  the  evidence  shall  satisfy  you  of  that 
fiwjt,  of  course  you  will  find  in  favor  of  the  defendant.  If, 
on  the  contrary,  there  is  no  evidence  to  satisfy  you  that 
such  is  the  fact,  then  your  verdict  will  be  for  the  plaintiff. 

"There  is  no  controversy,  I  believe,  in  respect  to  the 
value  of  the  gold  dust,  at  this  place.  The  plaintiff  is 
entitled  to  the  value  here,  with  interest  on  that  value  from 
the  time  of  the  demand  made,  after  it  was  the  duty  of  the 
defendant  to  have  delivered  it  here. 

"I  do  not  understand  that  any  objection  is  made  to 
the  computation  in  the  event  that  you  shall  find  for  the 
plaintiff." 

The  cause  was  then  submitted  to  the  Jury,  who,  after 
retiring,  returned  into  Court  with  a  verdict  for  the  plain- 
tiff for  $5,848.18,  damages. 

Prom  the  judgment  entered  on  this  verdict,  the  present 
appeal  is  taken. 

J.  W.  Ash/mead^  for  appellant. 

William  BlisSy  for  respondent. 

Hoffman,  J.  It  appears  to  me  that  the  bill  of  lading 
properly  admits  of  only  one  construction ;  and  that  is,  that 
the  parties  undertook,  as  common  carriers,  to  transport  the 
treasure  from  San  Francisco  to  Panama;  then  to  be  for- 
warded across  the  Isthmus ;  then  to  be  reshipped  by  one 
of  the  vessels  designated  to  New  York,  there  to  be  deli- 
vered ;  and  that  the  exception  to  responsibility,  was  from 
dangers  of  the  seas,  dangers  of  land  carriage,  and  river 
navigation,  and  dangers  from  thieves  and  robbers. 

The  duty  assumed  by  the  defendants,  was  the  duty  of 
common  carriers  throughout;  and,  to  exonerate  themselves 
from  liability  for  a  loss,  they  were  bound  to  show  that  it  oc- 
curred from  one  or  more  of  the  causes  within  the  exception. 
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The  learned  Judge  covered  these  cases  in  his  charge  to 
the  Jury.  "The  gold  dust  not  having  been  delivered,  it  is 
incumbent  upon  the  defendant  to  show,  by  satisfactory 
evidence,  that  he  has  been  prevented  from  delivering  it  by 
some  of  these  causes. 

No  part  of  the  charge  is  excepted  to. 

The  defendant's  Counsel  requested  the  Court  to  charge, 
**  that  the  true  construction  of  the  bill  of  lading  is,  that  the 
transportation  on  the  Isthmus  by  road  and  river  navigation 
was  to  be  at  the  risk  of  the  plaintiff,  and  that,  so  far  as  the 
Isthmus  was  concerned,  the  defendant  was  a  bailee  for 
hire,  and  not  a  common  carrier;  and  that  the  plaintiff  can- 
not recover  in  this  action,  unless  he  proves  that  the  loss 
was  by  the  negligence  of  the  defendant  or  his  agents. 
The  Court  refused  so  to  charge,  to  which  refusal  the  defend- 
ant's Counsel  excepted. 

There  is  not  in  my  opinion  the  slightest  reason  in  the 
language  or  apparent  object  of  the  instrument,  to  warrant 
such  a  construction.  The  duty  as  common  carrier  is  not 
severed  so  as  to  last  for  the  voyage  from  San  Francisco, 
to  Panama,  then  to  cease  on  the  Isthmus,  and  to  be 
resumed  at  the  Atlantic  Ocean.  If  so  important  a  change 
of  relations  was  intended  by  the  parties,  they  should  have 
employed  terms  adequate  to  have  expressed  it.  There  are 
none  such  here. 

The  only  other  exceptions  arise  as  follows  : 

The  defendant's  Counsel  put  to  the  witness  the  following 
question:  "In  what  shape  was  this  bill  of  lading,  when 
presented  to  Collins,  Cushman  &  Co.,"  (the  shippers  of 
the  gold  dust.)  The  plaintiff's  Counsel  objected  to  the 
question.  The  Court  sustained  the  objection,  and  the 
defendant's  Counsel  excepted. 

The  defendant's  Counsel  then  offered  and  proposed  to 
prove  by  the  witness : 

"  That  it  was  the  custom  of  shippers  of  treasure  to  insure 
the  treasure  against  risks  on  the  Isthmus. 

To  prove  the  customary  premium  on  insurance  of  trea- 
sure, against  the  risks  of  the  Isthmus  in  March,  1851. 
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"To  prove  that  there  was  a  custom  in  reference  to  the 
transportation  of  treasure  across  the  Isthmus  in  1851,  and 
previous  thereto,  by  which  the  carrier  of  gold  from  San 
Francisco  to  New  York,  refused  to  assume  any  risk  of 
transportation  on  the  Isthmus,  and  that  the  bills  of  lading 
then  in  use,  excepted  all  risks  of  land  and  river  carriage  on 
the  Isthmus. 

"To  prove  that  the  bill  of  lading  read  in  evidence  by 
the  plaintiff,  was  entered  into  with  this  understanding,  for 
the  purpose  of  explaining  any  ambiguity  in  the  language. 

"To  prove  that  the  parties  who  shipped  the  treasure  in 
question,  had  frequently  before  shipped  treasure  by  the 
line  on  which  this  treasure  was  shipped,  and  when  they 
shipped  this  treasure  they  knew  the  customs  which  the 
defendant's  Counsel  had  offered  to  prove  as  above  stated. 

"And  to  prove  that  Henry  Tracy  was  the  agent  at 
Panama,  of  the  United  States  Mail  Steamship  Company, 
and  not  of  the  defendant." 

To  each  of  these  offers  or  propositions  which  were  sepa- 
rately made,  the  plaintiff's  Counsel  objected,  as  they  were 
respectively  made,  and  the  Court  sustained  each  objection, 
and  exchided  all  of  said  testimony.  And  the  defendant's 
Counsel  excepted  to  each  of  such  decisions  of  the  Court. 

The  leading  object  of  these  offers  of  counsel,  is  to  show 
that  a  custom  existed  by  which  the  plain  language  of  a 
bill  of  lading  constituting  common  carriers  is  to  be  super* 
seded,  and  that  they  were  bound,  for  a  portion  of  the  trans- 
portation of  the  goods,  only  for  acts  of  neglect  on  their 
own  part,  or  on  the  part  of  their  servants ;  that  the  burden 
of  proof  is  changed,  and  instead  of  discharging  themselves 
by  proof  of  the  case  being  within  an  exception,  the  ship- 
-pev  must  show  their  negligence  and  fault. 

I  cannot  imagine  that  any  respectable  authority  can  be 
found  which  would  justify  the  introduction  of  a  custom  in 
proof  to  control  and  annul  the  legal  effect  of  the  instru- 
ment in  question.  It  is  also  remarkable,  if  the  bills  of 
lading  in  common  use  had  the  effect  ascribed  to  them, 
that  in  the  present  instance  a  wholly  different  bill  of 
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lading  has  been  nsed»  without  any  proof  of  mistake  or 
accident. 

The  appellant  has  not  relied,  in  his  points,  upon  fhe 
exceptions  for  not  admitting  proof  of  an  insurance  by  the 
plaintiff.  We  cannot  see  how  such  a  fact  could  have 
varied  the  case.  Nor  has  he  insisted  upon  the  repetition  of 
the  offer  to  prove  that  he  was  the  agent  of  the  mail  com- 
pany at  Panama  and  not  of  the  defendant. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

BoswoRTH,  Oh.  J.,  and  Eobbbtson,  J.,  concurred. 
Judgment  affirmed. 


A.  EoLKBR  et  al.,  Plaintiffs,  v.  The -Great  Western 
Insurance  Oompany,  Defendants. 

1.  A  policy,  which  insures  the  plaintiffs,  "  on  account  of  whom  it  may  ooq- 
cern  for  outward  shipments,  and  homeward,  to  be  for  account  of  them- 
selves, and  to  be  consigned  to  them  by  invoice  and  bill  of  lading/*  and 
which  declares;  *'no  outward  shipment  to  be  considered  insured  until 
approved  and  indorsed  on  this  policy  by  this  company.**  Homeward 
shipments  to  be  reported  as  soon  as  ascertained.  Also,  to  cover  sach 
other  risks  as  may  be  approved  and  indorsed  on  this  policy.  It  is  agreed 
that  this  policy  shall  also  cover  shipments  consigned  to  the  plaintiffis,  and 
addressed  to  Veuve  A.  Merentie  <fe  Co.,"  will  not  cover  a  homeward  ship- 
ment consigned  to  the  plaintiffs,  it  not  being  addressed  to  Veuve  A.  Mer- 
entie  &  Co.,  and  being  consigned  by  third  persons,  owners  thereof,  to  the 
plaintiffs  for  sale  as  factors,  and  the  plaintiffs  not  being  otherwise  inte^ 
rested  therein. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  11;  decided,  May  25,  1861. 

ExGEPTiOK  by  the  plaintiffs,  Angnst  Bolker,  August 
Mollman,  Alphonse  Perier  and  Felix  Oheteaux  (compris- 
ing the  firm  of  "  Eolker^  MoUman  &  Co.^*^)  to  a  decision 
in  favor  of  the  defendant.  The  Great  Western  Insurance 
Oompany,  dismissing  the  comiAaint. 
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The  defendants,  by  a  policy  of  insurance  dated  January 
17,  1857,  insured  the  plaintiffs  "  on  account  of  whom  it 
may  concern  for  outward  shipments,  and  homeward  to  be 
for  account  of  themselves  and  to  be  consigned  to  them  by 
invoice  and  bill  of  lading,"  for  voyages  specified,  "  on 
specie  and  merchandise,  or  either.    •  *  •    No  outward  ship- 
ment to  be  considered  insured  until  approved  and  indorsed 
on  this  policy  by  this  company.    •    •    Homeward  ship- 
ments to  be  reported  as  soon  as  ascertained.    *    *    Also 
to  cover  such  other  risks  as  may  be  approved  and  indorsed 
on  this  policy."    •    •    It  is  agreed  that  this  policy  shall 
also  ^'  cover  shipments  consigned  to  A.  Bolker,  MoUman 
&  Co.,  and  addressed  to  Yeuve  A.  Merentie  &  Go.,  upon 
all  kinds  of  lawful  goods  and  merchandises,  laden  or  to 
be  laden  on  board  the  good  vessel  or  vessels,"  &c.    The 
parts  of  the  policy  above  quoted  were  written  in  the 
blanks  of  its  printed  parts.    The 'goods,  for  the  loss  of 
which  the  plaintiflfe  in  this  action  claim  to  recover  under 
said  policy,  were  shipped  at  Port  au  Prince  on  the  18th  of 
December,  1856,  on  the  ship  Delafield,  and  were  by  the  bills 
of  lading  to  be  delivered  "  unto  Messrs.  A.  Eolker,  MoU- 
mau  &  Co.,  or  to  theur  assigns,"  and  consisted  of  825  bags 
of  coflRee,  which  were  so  consigned  "  for  the  account  of 
Edward  Lloyd  &  Co.,"  and  of  275  bags  which  were  so 
consigned  "  for  the  account  of  Mr.  Maunder,"  and  the 
"  consignment  was  to  them  (the  plaintiffs)  for  sale  as  fac- 
tors.'*    The  Delafield  sailed  from  Port  au  Prince  on  the 
21st  of  December,  1856,  and  was  not  heard  from  after  that. 
On  the  6th  of  February,  1857,  the  plaintiffs  presented  to  the 
defendants  a  written  statement  and  notice  of  the  fact  and 
particulars  of  such  shipment,  including  the  date  of  the 
bill  of  lading,  the  names  of  the  vessel  and  of  the  master, 
with  a  request  that  it  might  be  entered  on  said  policy;  and 
the  defendants  declined,  stating  that  they  would  not  take 
the  risk.    This  statement  or  notice  was  presented  and 
application  made,  as  soon  as  the  plaintiffs  heard  of  such 
shipment. 
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The  complaint,  on  a  trial  had  December  15, 1859,  before 
Jadge  PiEBREPOKT  and  a  jury,  was  dismissed,  on  the 
ground  "that  it  appeared  from  the  evidence  that  the 
plaintiffs  were  not  interested  in  the  coffee  shipped  by 
the  brig  Delafieldj  otherwise  than  that  the  same  was 
coming  under  consignment  to  them,  and  that  the  policy 
did  not  cover  such  homeward  risk." 

The  plaintiffs  excepted,  and  the  court  then  ordered  that 
the  questions  of  law  be  first  heard  at  the  general  t^rm, 
and  the  entry  of  judgment,  in  the  meantime,  suspended. 

A.  Bolker^  for  the  plaintiffs. 

I.  The  plaintiffs,  as  consignees,  had  an  insurable  interest 
in  the  goods  to  their  full  amount,  and  might  effect  insu- 
rance thereon  in  their  own  names  and  on  their  bwn  account. 
(Amould  on  Ins.,  I,  p.  229,  ch.  X,  and  pp.  245, 246;  Phil,  on 
Ins.,  I,  p.  176;  De  Forest  v.  The  Fulton  Fire  Insurance 
Company y  1  Hall,  pp.  133, 134, 135 ;  Lucena  v.  Crauford,  3 
Bos.  &  Pull.,  95 ;  2  Bos.  &  Pull.,  IS.  E.,  302,  321 ;  S.  a,  5 
Bos.  &  Pull.,  289;  CraufurdY.  Hunter y  8  T.  R.,  13;  Hancoz 
V.  Fishing  Insurance  Company,  3  Sumn.,  132;  Wiggin  v. 
Mercantile  Insurance  Company,  7  Pick.,  271",  Carruihers 
V.  Sheddon,  6  Taunt.,  14;  S.  (7.,  1  Marsh.  R.,  4li5;  3  Kent 
Com.,  p.  271;  Putnam  v.  Mercantile  Marine  Insurance 
Company,  5  Mete.,  386;  French  v.  Hope  Insurance  Com- 
pany,  16  Pick.,  397. 

The  words  "on  account  of  whom  it  may  concern"  must 
relate  to  both  outward  and  homeward  shipments. 

It  would  be  an  arbitrary  interpretation  to  refer  these 
words  to  outward  shipments  alone. 

If  it  refers  to  neither  "outward  and  homeward"  ship- 
ments, then  the  words  would  have  no  effect  whatsoever. 

The  Court  will  give  a  meaning  to  all  words  contained 
in  an  instrument. 

The  plain  intention  of  the  parties  was  to  have  the  policy 
apply  to  all  goods  which  might  come  to  them,  either  for 
account  of  themselves,  or  that  might  be  consigned  to 
them,  and  to  insure  them  for  whom  it  might  concern. 
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The  sentence,  if  pi^t  in  proper  English,  would  be:  The 
plaintiff  make  insurance  for  such  outward  shipments  and 
homeward,  as  shall  be  for  account  of  themselves  and  such 
OS  shall  be  consigned  to  them  by  invoice  and  bill  of  lading. 
(Wiggin  v.  Mercantile  Insurance  Company,  7  Pick.,  271; 
JStick  V.  Gh^sapedke  Insurance  Company,  1  Pet.,  151,  162, 
163;  Coluvdbian  Insurance  Company  v.  Lawrence,  2  id.,  25, 
46,  47 ;  Hancox  v.  Fishing  Insurance  Company,  3  Sumn., 
132,  140.) 

II,  The  policy  attached  to  and  covered  the  cargo  of  the 
brig  Delafield.  Upon  the  evidence,  its  loss  by  the  perils  of 
the  seas  was  presumptively  established.  The  i)laintiffs 
w^re  entitled  to  recover  under  the  policy.  The  decision 
of  the  Court  by  which  the  case  was  taken  from  the  jury, 
and  the  complaint  was  dismissed,  is  erroneous.  A  new 
trial  should  be  ordered. 

Wm.  M.  Evarts,  for  defendants. 

L  The  interest  in  homeward  cargoes,  intended  by  the 
parties  to  be  protected  by  the  insurance,  is  clearly  and 
imequivocally  described  in  the  policy  as  limited  to  '' home- 
ward shipments,  to  be  for  account  of  the  plaintiffs  thmk- 
selves,  and  to  he  consigned  to  them  hy  invoice  and  hUl  of 
ladingJ"*    A  manifest  distinction  is  made  between  outward 
shipments  and  homeward.    No  outward  shipment  was  to 
be  considered  insured,  unless  approved  and  indorsed  on 
the  policy;  and  any  outward  cargo  might  be  so  applied 
upon  the  policy,  for  account  of  whom  it  might  concern, 
whether  the  plaintiffs  had  any  interest  therein  or  not,  and 
whether  the  same  should  be  shipped  by  themselves  or 
other  parties;  *but  in  each  outward  risk  the  Company 
retained  the  power  of  approval  or  rejection.    As  to  home- 
ward shipments,  nothing  is  left  open  for  subsequent  adjust- 
ment between  the  parties,  the  company  being  bound  to 
apply  upon  the  policy  th,e  class  of  homeward  shipments 
therein  described,  and  the  assured  being  entitled  to  no 
others.    The  homeward  shipment  reported  in  this  instance 
was  not  for  account  of  the  plaintiffs  themselves,  and  they 
Bosw.— Vol,  VIII.       20 
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had  no  interest  in  it  at  or  before  tlie  time  of  the  loss.    It 
was  not  therefore  within  the  policy. 

1.  The  reason  for  the  distinction  made  between  oatward 
and  homeward  shipments  is  obvious.  As  to  oatward  ship- 
ments, whether  made  by,  or  for  account  of,  the  plaintiff 
or  other  parties,  the  company  retained  complete  control 
over  the  contract,  by  means  of  its  right  to  notice,  and  power 
to  approve  or  reject.  /As  to  homeward  shipments,  whidi 
were,  of  course,  made  abroad,  and  by  unknown  parties, 
and  under  undisclosed  circumstances,  the  company  limited 
the  risks  it  was  willing,  in  advance  and  without  the  possi- 
bility of  particular  judgment  on  the  risks,  to  assume.  It 
required  the  determinateness  of  ownership,  and  the  goar- 
anties  which  the  ascertained  ownership  gave  as  to  the 
unknown  circumstances  of  the  risk,  as  fixed  elements  in 
the  open  contract  it  was  ready  to  make.  As  the  company 
was  contented  to  make,  so  the  plaintifi&  were  contented  to 
take  this  insurance. 

2.  The  remaining  written  portion  of  the  policy  sanctiona 
the  construction  of  the  first  clause,  contended  for  by  the 
defendant.  ''Also,  to  cover  such  other  risks  as  may  be 
i^)proved  and  indorsed  on  this  policy."  As  to  outward 
shipments  the  same  provision  had  already  been  expressed. 
This  clause,  therefore,  must  have  been  added  in  reference 
to  homeward  shipments  only ;  and  by  this  clause  it  was 
left  open  for  the  plaiuti£&  to  cover  any  consignments  to 
them,  for  account  of  the  consignors  or  other  parties,  whi^ 
they  might  desire  to  insure,  and  which,  when  reported, 
the  company  might  see  fit  to  cover.  **  It  is  agreed  that 
this  policy  shall  also  cover  shipments  consigned  to  A. 
Bolker,  Mollmann  &  Company,  and  addi^ssed  to  Veuve 
A.  Merentie  &  Company,"  &c.  Obviously,  if  the  preced- 
ing words  of  the  policy  operated  to  cover  all  shipments 
from  the  West  Indies  consigned  to  the  plaintiffs,  and  also 
all  shipments  from  there  consigned  to  other  parties  for  the 
plaintiffs'  account,  these  words  would  be  unnecessary  and 
superfluousr 
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3.  Some  force  must  be  given  to  the  words  in  the  policy 
"on  account  of  whom  it  may  concern,"  of  which  the 
essential  part  is  written  and  not  printed.  That  these 
words  apply  to  outward  shipments  is  agreed  on  both  sides, 
and  such  appUcation  satisfies  their  use.  That  these  words 
do  not  apply  to  homeward  shipments  is  clear,  for  if  they 
did,  the  addition  of  the  words  "  for  account  of  themselves,' 
as  limiting  the  class  of  homeward  risks  to  be  taken,  would 
be  utterly  insensible. 

n.  There  is  neither  obscurity  nor  ambiguity  in  the  terms 
of  the  policy  which  describe  the  classes  of  risks  to  be 
covered.  Had  there  been,  it  might  have  been  competent 
to  give  evidence  of  the  dealings  of  the  parties  under  the 
policy,  or  of  the  usage  among  underwriters  under  similar 
policies.  Ko  such  evidence  having  been  offered,  the  case 
must  stand  upon  the  distinct  and  certain  terms  of  the 
contract. 

in.  The  plaintiffs'  exception  must  be  overruled,  and 
judgment  directed  to  be  entered  for  the  defendant. 

By  the  Court — Bosworth,  Ch.  J.  As  we  construe 
the  policy,  the  pla^intiffs  were  insured  by  it  "  on  account 
of  outward  shipments  for  whom  it  may  concern."  The 
outward  shipments  insured  on  account  of  whom  it  may 
concern,  were  not,  by  force  of  the  subsequent  clause, 
to  be  shipments  "for  account  of  themselves,  and  to  be 
consigned  to  them  by  invoice  and  bill  of  lading."  Such 
a  qualification,  applied  to  outward  shipments,  would  be 
impossible  and  absurd.  Those  words  must  ai)ply  to,  and 
define  the  class  of  risks  on  homeward  shipments  to  which 
the  i>olicy,  by  force  of  its  first  sentence,  was  to  attach. 

Outward  shipments,  while  they  were  insured  on  account 
of  whom  it  might  concern,  were  not  to  be  considered 
insured  until  approved  and  indorsed  on  the  policy  by  the 
company. 

All  homeward  shipments  within  the  description  of  that 
class  of  risks  contained  in  the  policy  were  covered  by  it, 
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and  the  only  further  condition  was,  that  they  shoold  be 
leported  as  soon  as  ascertained. 

Whether  the  further  provision, ''  that  this  policy  shall  also 
cover  shipments  consigned  to  A.  Bolker,  MoUmann  &  Co., 
and  addressed  to  Veuve  A.  Merentie  &  Co.,"  &c.,  would 
cover  shipments  answering  to  this  description,  although 
the  plaintiffs  had  no  interest  in  them  except  as  consignees, 
is  a  question  that  does  not  arise  on  the  case  as  it  is  now  pre- 
sented.   The  shipment  in  question  was  not  so  addressed. 

Under  this  construction  of  the  policy,  the  case  is  fiee 
firom  doubt. 

The  shipment  in  question  was  not  for  account  of  the 
plaintiffs;  it  was  for  account  of  Edward  Lloyd  &  Go.,  as 
to  part,  and  for  account  of  Joseph  Maunder  as  to  the  resi- 
due, and  was  to  be  sold  for  the  account  of  the  said  owners, 
by  the  defendants  as  factors.  The  shipment,  therefore, 
was  not  covered  by  the  policy,  and  the  complaint  was 
properly  dismissed. 

Judgment  must  be  entered  in  favor  of  the  defendant. 

Ordered  accordLogly^ 


E.  Wells  Sacebtt  sai  Alfred  Cobb,  Plaintiff^  and 
Eespondents,  v.  The  New  York  and  New  Haven 
Bailboad  Company,  Defendants  and  Appellants. 


.  Where  an  action,  to  recover  a  sum  alleged  to  be  due  for  work  and  labor 
dune  by  the  plaintiffs  for  the  defendants  and  at  their  request,  is  tried  before 
a  referee  who  finds  for  the  plaintiflfs  the  sum  claimed,  and  his  report  con- 
tains a  statement  of  the  matters  of  fact  found  by  him,  and  many  of  such 
matters  are  not  embraced  within  the  terms  of  the  issue,  and  the  report 
does  not  in  terms  pass  upon  the  substance  of  t^e  issue  made  by  the  plead- 
ings, and  the  evidence  in  the  case  would  not  warrant  a  finding  of  such 
issue,  in  its  substance,  in  the  plaintiffs'  favor,  and  many  of  the  material 
facta  specified  as  found,  are  contrary  to  evidence,  the  report  will  be  set 
aiidc  and  a  new  trial  granted. 

(Before  Bosworth,  Ch.  J.,  and  Hoftmak,  J.) 
.  Heard,  April  3,  1861;  decided,  June  1,  186L 
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Appeal  by  the  defendants,  from  a  judgment  entered  on 
the  report  of  Dan  Marvin,  Esq.,  as  Beferee. 

The  complaint  alleges  that  on  the  9th  of  September, 
1858,  "defendant  was  indebted  to  the  plaintiffs  in  the  sum 
of  $115,  on  account  for  the  services  of  these  plaintiiSs  and 
their  servants,  rendered  to  the  defendant,  at  its  request, 
at  the  City  of  New  York,  in  printing  250  pamphlets,  and 
for  materials  and  other  necessary  things  furnished  by  the 
said  plaintiff  in  and  about  said  work,  and  on  the  like 
request,  which  sum  became  due  to  them  therefor,  from  the 
defendant,  on  the  9th  of  September,  1858,  but  no  part 
thereof  has  been  paid,"  and  prays  judgment  for  $115,  with 
interest  from  September  9, 1858.  The  complaint  contains 
no  other  material  allegation.   * 

The  answer  denies  the  several  allegations  of  the  com- 
pl^nt 

The  Beferee's  report  is  as  follows,  viz. : 

"  I  find,  as  matters  of  fact :  That  on  or  about  the  7th  day 
of  September,  1858,  the  defendant,  The  New  York  and 
'  New  Haven  Baikoad  Company,  employed  one  George  S. 
Boe,  a  stationer,  to  print,  or  procure  to  be  printed,  250 
pamphlets  entitled  ''Memorial,"  mentioned  in  the  com- 
plaint. 

"  That  said  Boe,  at  the  time  of  receiving  said  order,  was 
insolvent,  and  made  a  general  assignment  a  few  days 
afterwards,  (15th  September,  1858,)  and  his  check  for 
money  borrowed  of  the  defendants  had  been  returned 
through  the  bank  dishonored,  in  April,  1858. 

*'  That  said  Boe  had  had  dealings  with  the  defendant  for 
about  ten  years  previous,  and,  in  his  printed  cards,  de- 
scribed himself  as  a  stationer,  printer  and  blauk  book 
mauufacturer,  but  had  no  printing  establishment,  and 
actually  did  no  printing  himself,  and  the  defendants  had 
notice  of  that  fact. 

"  That  said  Boe  employed  the  plaintiffs  to  do  such  print- 
ing, informing  them  it  was  for  the  defendants,  who  would 
pay  cash  for  the  same  as  soon  as  it  was  done;  and  the 
plaintiffs  printed  such  pamphlet  only  on  the  credit  of  the 
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defendants,  and  charged  the  same  only  to  them,  and  upon 
the  condition  and  understanding  that  the  payment  for  the 
same  was  to  be  made  direct  to  them  by  the  defendantd. 

"  That  within  ten  days  after  the  printing  was  ordered, 
(the  same  having  been  done,  and  the  pamphlets  delivered 
to  the  defendants  in  the  meantime,)  the  plaintiffs  presented 
their  bill  to  the  defendants  for  such  printing,  being  one 
hundred  and  fifteen  dollars  cash,  and  requested  payment, 
and  gave  notice  to  the  defendants  not  to  pay  any  money 
to  said  Boe,  or  his  assignee,  for  such  printing. 

*'  That  such  sum  was  the  fair  value  of  such  printing. 

''That  after  such  presentation  and  notice,  the  defendants 
retained,  used  and  distributed  such  pamphlets. 

''  That  the  defendants,  when  the  plaintiffs'  bill  was  pre- 
sented, made  no  objection  thereto,  except  alleging  that 
they  knew  only  said  Eoe  in  the  transaction,  and  he  was 
indebted  to  them,  and  if  they  paid  the  plaintiffs  they 
would  pay  twice. 

''  That  the  state  of  accounts  between  said  defendants  and 
said  Eoe  was  not  proved  before  me,  but  if  any  indebted- 
ness existed  on  the  part  of  said  Boe  to  the  defendants,  it 
accrued  before  the  month  of  August,  1858,  and  the  de- 
fendants have  not  paid  said  Boe,  or  any  one  else,  for  sudi 
printing,  which  was  done  entirely  by  and  at  the  expense 
of  the  plaintiff,  on  the  credit  of  the  defendants,  as  afore- 
said. 

"And  upon  these  facts  I  adjudge,  as  matter  of  law,  that 
the  defendants  are  liable  to  the  plaintiffs  for  the  price  and 
value  of  such  printing,  and  that  the  said  plaintifi^  recover 
against  the  said  defendants  the  amount  thereof,  with  inte- 
rest, being  the  sum  of  $130.07,  together  with  their  costs 
and  disbursements  herein  to  be  adjusted. 

"All  which  is  respectfully  submitted. 

"Dated  October  26th,  1860." 

The  evidence,  in  relation  to  the  facts  specially  found  by 
the  Beferee,  and  stated  in  his  report,  is  sufficiently  set  forth 
in  the  opinion  following. 


NEW  YOEK— JUNE,  1861.  231 

Sackett  ^oL  v.  New  York  and  New  Haven  Railroad  Ck>mpan7. 

Judgment  having'  been  entered  on  the  report,  the  de- 
fendants appealed  fix>m  it  to  the  General  Term. 

Wm.  Fraey^  for  the  appellants. 

Cfearge  Bowman^  for  the  respondents. 

By  the  Ooukt  —  Boswobth,  Oh.  J.  The  complaint 
states  as  a  cause  of  suction,  that  defendants  are  indebted 
to  plaintiffs  in  the  sum  of  $115,  for  printing  250  pam- 
phlets at  the  request  of  the  defendants. 

There  is  no  ground,  upon  the  evidence,  for  pretending 
that  the  defendants  ever  requested  the  plaintiffs  to  do  the 
printing,  or  authorized  any  one  to  make  such  request  in 
their  behalf 

At  the  trial  only  four  witnesses  were  examined,  viz. :  the 
two  plaintiffs  and  the  defendants'  treasurer  and  president. 

The  evidence  establishes  that  G.  S.  Koe  had  furnished 
the  defendants,  from  1849  into  September,  1858,  with  their 
books,  stationery  and  printing ;  that  they  always  settled 
Tvith  him  therefor ;  and  that  in  his  printed  cards  he  repre- 
sented himself  to  be  a  "Stationer,  Printer  and  Blank 
Book  Manufacturer."  Early  in  September,  1858,  the  de- 
fendants' president  ordered  Boe  to  print  the  250  pamphlets 
in  question.  This  was  done  in  the  regular  course  of  the 
business  they  had  had  with  him  during  the  previous  nine 
years.  The  pamphlets  were  famished  to  the  defendants 
under  this  order.  The  plaintiffs  were  employed  by  Boe 
to  do  the  printing. 

Sackett  (one  of  the  plaintiffs)  testifies,  that  ten  days 
after  the  work  was  done  he  had  an  interview  with  Mr. 
Bement,  the  defendants'  treasurer,  in  relation  to  it.  That 
about  a  week  afterwards  he  called  again  on  Bement,  and 
on  the  day  after  the  second  interview,  the  plaintiffs  sent  to 
the  defendants  a  bill  for  the  printing,  accompanied  by  a  note 
signed  by  them,  which  were  read  in  evidence.  The  bill  i.s 
dated  September  9, 1858,  (probably  on  the  day  the  print  in  j^' 
was  completed,  it  having  been  oiiiered  by  Boe  about  the 


232         OASES  m  THE  SUPBEIOE  OOUET. 

Sackett  etal  r.  New  York  and  New  Haren  Railroad  Company. 

7th  of  September.)  Hence  this  account  and  accompanying 
note  were  delivered  about  the  26th  or  27th  of  September. 
The  written  note  states,  that  "  the  above  work  was  done 
by  us,  and  we  are  entitled  to  the  pay  for  it,  which  Mr. 
Boe,  as  agent  or  broker  obtaining  the  order,  promised  to 
get  from  yau  and  bring  to  tis  as  soon  as  the  work  teas  doneJ'^ 

All  the  evidence  there  is,  as  to  what  passed  between  £oe 
and  either  of  the  plaintiffs,  or  as  to  what  Eoe  said  when 
he  applied  to  them  to  do  the  printing,  is  in  the  testimony 
of  Mr.  Oobb,  (one  of  the  plaintifEs.)  He  testifies  thus : 
"  Mr.  Boe  sent  for  me  and  I  went  to  see  him ;  he  asked 
me  if  I  could  do  the  work  of  printing  the  pamphlets ;  I 
told  him  I  could  do  it;  I  told  him  as  soon  as  it  was 
finished  I  must  have  the  money ;  he  said  that  we  should 
have  the  money  direct  from  the  New  Haven  fi.  K.  C5o. 
ThaVs  aU  that  took  place  between  usJ**  In  all  this,  Boe  does 
not  profess  to  order  printing  as  the  agents  of  the  defend- 
ants. Kor  does  it  furnish  any  basis  for  a  pretense  that  he 
represented  himself  as  authorized  to  contract  in  their 
behalf,  and  on  their  credit. 

This  contract,  and  the  plaintiffs'  written  note  before 
quoted,  import  that  the  plaintiffs  did  the  printing,  relying 
on  Boe's  promise  to  get  the  money  from  the  defendants 
and  take  it  to  theni  as  soon  as  the  work  was  done.  Such 
is  their  written  statement  of  the  nature  of  the  transaction, 
made  some  fourteen  days  after  the  work  was  done. 

The  Beferee's  finding  that  Boe  informed  the  plaintiff^ 
at  the  time  of  ordering  the  printing,  *'that  it  was  for  the 
defendants,  who  would  pay  cash  for  the  same  as  soon  as 
it  was  done,"  is  not  warranted  by  the  evidence;  if,  there- 
by, it  be  meant,  that  he  said  he  wanted  it  done  on  the 
credit  of  the  defendants,  or  that  they  would  pay  the  plain- 
tiflfe  for  doing  it.  The  evidence  shows  that  they  relied  on 
his  promise  to  get  the  money  and  bring  it  to  them. 

The  finding  that  the  defendants  knew  Boe  ''had  do 
printing  establishment  and  actually  did  no  printing  him- 
self," is  contrary  to  the  evidence.  No  one  swears  that  the 
defendants  had  notice  to  that  effect. 
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Bement  sweais  that  he  did  not  know  that  Eoe  had  not 
any  printing  establishment;  and  he  gave  nearly  every 
order  that  was  given  to  Eoe  for  the  Company,  during  their 
nine  years'  business. 

Mr.  Bulkley,  the  President,  who  gave  th^  order  in  this 
instance,  says  he  knew  Eoe  as  a  stationer  and  printer. 
He  never  saw  him  printing,  nor  any  printing  establish- 
ment at  his  place,  No  1  Hanover  street.  There  is  no  other 
evidence  as  to  notice  to  the  defendants  that  Eoe  had 
no  printing  establishment,  and  actually  did  no  printing 
himself. 

The  finding  that  the  plaintilBG^  presented  their  bill  and 
gave  the  notice  in  evidence,  within  ten  days  after  the 
printing  was  done,  is  in  direct  conflict  with  the  testimony 
of  Sackett,  who  swears  he  presented  the  bill  at  the  second 
Interview,  some  seventeen  days  after  the  printing  was 
done;  and  with  that  of  Bement,  who  swears,  in  effect,  that 
it  was  not  presented  at  the  first  interview,  (which  was  ten 
days  afiber  the  printing  was  done,)  but  that  it  was  pre- 
sented at  the  second  interview 

The  finding  that  the  defendants  retained,  used  and 
distributed  the  pamphlets  after  the  bill  and  notice  were 
presented  to  them,  has  no  evidence  to  support  it  beyond 
the  two  facts  that  the  defendants  received  and  distributed 
the  pamphlets ;  whether  they  were  distributed  before  or 
after  the  notice  was  given,  there  is  no  evidence  to  show. 
To  support  the  fact  found,  it  must  be  deemed  just,  as  an 
inference,  that  they  would  be  withheld  from  distribution 
some  seventeen  days.  This  seemd  an  unnatural  inference 
from  the  fact  that  they  were  published  to  be  distributed. 
The  Eeferee's  finding  is  not  in  the  terms  of  the  issue 
made  by  the  pleadings.   - 

The  evidence  given  does  not  justify  a  finding  of  such 
issne  in  favor  of  the  plaintiflfe.  It  does  not  support  either 
-of  several  of  the  facts  specially  found. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
Ordered  accoydingly. 
Bosw.— Vol.  VIII.        30 
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Hatben  et  dl.f  PlaintiJBTs  and  Bespondents,  v.  Neviks  e< 
dl,y  Defendants  and  Appellants. 

The  defendnnts  being  joint  owners  with  W.  &  Co.,  of  the  Metoka,  obtained 
a  policy,  March  8;  1852,  for  one  year,  in  their  own  names,  for  $5,500,  on 
the  interest  of  W.  &  Ck).,  therein,  (being  one-sixth,)  loss,  if  any,  payable 
to  themselves,  and  gave  their  notes  for  the  premium,  which  in  case  of  loss 
was  to  be  deducted. 

October  2,  1852,  W.  &  Co.,  assigned  all  their  property  to  plaintiffs,  who,  by 
letter,  October  20,  1852,  informed  defendants  thereof  and  stated,  ^  we  wish 
insurance  on  the  |  Metoka  to  be  for  our  account,  from  October  2,  1852,  and 
we  will  be  accountable  for  the  premium  from  that  time  to  the  expiration  of 
the  present  policies,  or  until  we  direct  them  to  be  canceled." 

October  25th,  1852,  defendants  acknowledged  receipt  of  the  letter,  saying 
"we  note  contents;  will  forward  our  accounts  against  W.  &  Co.  when  we 
know  how  to  make  them  out" 

Norvember  20, 1852,  they  procured  this  indorsement  to  be  made  on  the  policy, 
"  It  is  agreed  that  a  change  of  interest  shall  not  prejudice  this  insurance." 

In  December,  1852,  the  defendants  charged  in  their  books,  to  the  plaintifl^ 
the  premium  from  October,  2,  1852,  for  the  balance  of  the  year,  and  in 
January,  1853,  rendered  an  account  containing  this  charge. 

A  loss  occurred  in  December,  1852,  and  defendants  received  the  whole 
amount,  $5,500,  in  March,  1853.  In  that  month,  plaintiffs  requested  pay- 
ment of  the  moneys  received,  and  defendants  insisted  on  deducting  the 
whole  amount  of  tlieir  premium  notes,  and  refused  to  pay  only  the  balance 
afler  making  such  deduction.  The  plaintiffs  drew  for  $4,500,  which  was 
paid,  and  brought  this  suit  to  recover  the  balance  due  without  such  deduc- 
tion. 

ffdd,  1.  That  the  policy  from  October  2, 1852,  became  one  on  the  interest  of  the 
plaintiffs  as  assignees,  and  that  they  were  entitled  to  the  whole  sum  insured, 
without  any  liability  to  have  deducted  therefrom  the  premium  .from  the 
date  of  the  policy  to  October  2,  1852. 

2.  That  the  demand  made  and  refusal  to  pay,  were  sufficient  to  maintain  the 
action. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff,  J.) 

Heard,  April  1,  1861 ;  decided,  June  1,  1861. 

Appeal  by  the  defendants,  Peter  I.  Nevins,  Jacob  A. 
Nevins  and  Peter  I.  Nevins,  Jr.,  from  a  judgment  in  favor 
of  the  plaintiffs,  Aaron  Hayden,  Bion  Bradbury  and  Sew- 
ard B.  Hume,  as  assignees  of  Wheeler  &  Co. 

The  action  is  brought  to  recover  the  amount  insored  oa 
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the  **  Metoka,"  defendants  having  received  it ;  and  wae  taied 
hi  April,  I860,  before  Jadge  Bobbstbon,  without  a  Jury. 
The  facts  found  by  him,  and  his  conclusions  of  law,  are 
succinctly  stated  in  an  opinion  accompanying  his  decision, 
as  follows,  viz. : 

BoBEBTSON,  J.  In  the  year  1852,  Messrs.  Wheeler  & 
Go.,  merchants,  doing  business  at  Eastport,  in  the  State 
of  Maine,  were  joint  owners  with  the  defendants,  of  the 
ship  Metoka.  The  defendants  procured  a  policy  of  insu- 
rance in  their  own  names  upon  the  interest  of  Wheeler  & 
Co.,  in  such  ship  for  $5,500,  from  the  Mercantile  Insurance 
Company,  of  the  City  of  New  York,  for  one  year  from  the 
8th  of  March,  1852,  the  loss,  if  any,  payable  to  themselves. 

On  or  about  the  2d  of  October  following,  Wheeler  &  Co. 
assigned  all  their  interest  in  such  vessel  and  other  property 
to  the  plaintiffs,  also  residing  in  Eastport,  Maine. 

On  the  20tli  of  October,  the  plaintiflFs  wrote  to  the  de- 
fendants, informing  them  of  the  assignment  from  Wheeler 
&  Co.,  and  in  the  same  letter  requested  the  insurance  on 
the  Metoka^  and  other  vessels^  to  he  for  their  account,  saying 
they  would  be  accountable  for  the  premiums  from  the  pre- 
ceding 2d  of  the  month  until  the  expiration  of  the  exist- 
ing policies,  or  until  they  should  direct  the  policies  to  be 
canceled.  The  defendants  replied  to  such  letter  that 
they  had  received  it,  and  noted  its  contents,  and  promised  to 
forward  accounts.  The  defendants  had  in  September 
previous,  paid  all  the  premiums  upon  such  policy  of  insu- 
rance, and  charged  the  amount  to  Wheeler  &  Co.  In 
December  following,  they  credited  that  firm  with  the 
same  proportion  of  such  premium  as  the  period  between 
the  8th  of  March  and  2d  of  October  bore  to  the  whole 
year,  and  charged  the  plaintiffs,  as  assignees,  with  the 
residue;  and  in  January  following,  they  rendered  an 
account  to  the  plaintiffs  containing  such  charge.  In  No- 
vember of  the  same  year,  an  indorsement  on  such  policy 
was  prociu^d  by  the  defendants  to  be  made  by  the  Mer- 
cantile Insurance  Company,  declaring  that  a  change  of 
interest  should  not  prejudice  such  x>olicy.    In  December, 
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a  loss  occurred  under  the  policy,  and  in  March  following, 
the  defendants  received  the  amount  of  such  loss  from  the 
Company,  and  paid  over  a  large  part  to  the  plaintiffs,  but 
claimed  to  retain  the  part  of  the  premium  charged  to 
Wheeler  &  Co.  The  amount  of  the  original  premium 
was,  by  the  terms  of  the  policy,  to  be  deducted,  if  unpaid, 
ftorn  the  loss.  The  assignment  from  Wheeler  &  Go.  to 
the  plaintiff,  provided  for  a  return  of  assets  to  the  former, 
after  paying  the  claims  of  creditors  who  should  accept 
such  assignment. 

The  only  question,  it  seems  to  me,  under  these  facts,  so 
far  as  any  claim  for  a  lien  on  the  proceeds  of  the  policy 
is  concerned,  is  whether  the  policy  with  the  indorsement 
in  November,  became  a  new  policy  covering  the  interest  of 
the  plaintiffs,  instead  of  a  continuance  of  the  old  policy 
covering  the  interest  of  Wheeler  &  Co.  At  the  time  the 
plaintiffs  gave  directions  respecting  the  insurance  in  Octo- 
ber, 1852,  they  would  have  had  no  claims  for  any  loss, 
under  the  original  policy,  because  they  were  not  the 
persons,  and  theirs  was  not  the  interest  intended  to  be 
insured  thereby,  by  the  defendants.  {Sharp  v.  Whipple^  1 
Bosw.,  567.) 

And  whether  Wheeler  &  Co.  could  have  recovered 
or  not  is  immaterial,  except  that  the  defendants  could 
not,  by  merely  agreeing  to  hold  the  same  policy  for  the 
plaintiffs,  divert  the  right  to  the  proceeds  from  Wheeler 
&  Co.;  of  course  the  assignment  to  the  plaintiffs,  by 
the  latter,  of  the  ship  did  not  transfer  the  right  to  the 
policy,  or  any  sums  to  become  due  under  it.  Nor  is  it 
material  whether  the  insurers  were  informed,  in  either 
case,  of  the  persons  intended  to  be  covered  by  the 
insurance,  the  mere  intention  by  the  defendants  being 
enough.  The  defendants  had  control  of  the  policy,  so  far 
as  Wheeler  &  Co.  were  concerned;  as  their  agents, 
they  could  have  the  policy  canceled,  and  pro  rata  pre- 
mium returned,  which  it  would  have  been  a  matter  of 
prudence  to  do,  as  it  might  be  doubtful  if  Wheeler  &  Oo.'s 
insurable  interest   remained,    and   they  would   thereby 
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secure  the  part  of  the  premium  unearned.  It  would  also 
be  much  more  convenient  to  reinsure  for  the  plaintiffs  in 
the  same  company,  because,  by  taking  out  a  new  policy, 
the  latter  might  be  rendered  more  willing  to  cancel  the 
old  policy,  where  no  premium  was  to  be  returned. 

The  defendants  undoubtedly  accepted  the  engagement 
proffered  by  the  plaintiffs,  in  the  letter  of  October  20th,^ 
at  least  they  did  acts  from  which  the  plaintiffs  had  a  right' 
to  infer  that  they  had  performed  what  the  former  had 
requested  to  be  done.    If  the  defendants  had,  in  November, 
taken  out  a  new  policy,  in  the  same  form  in  which  it  for- 
merly stood,  intending  to  cover  the  plaintiff  thereby,  there 
is  no  doubt  that  no  one  else  but  they  would  be  entitled 
to  the  proceeds  of  a  loss.    There  is  no  question  but  they 
did  so  intend,  and  that  both  they  and  the  Oompany 
understood  that  the   policy  with  the  indorsement  was 
intended  to  cover  a  new  interest;  in  fact,  so  far  as  the 
plaintiffs  were  concerned,  to  become  in  reality  a  new 
policy,  using  the  old  instrument  to  express  the  new  con- 
tract.   The  defendants  might  have  gone  through  the  cere- 
mony of  receiving  back  the  pro  rata  premium  on  the 
Wheeler  policy  with  the  understanding  that  they  would 
pay  it  back  on  the  Hayden  policy,  but  it  was  unnecessary; 
they  might  also  have  used  another  printed  form  of  insur- 
ing, but  that  was  also  unnecessary;  the  understanding 
plainly  was  that  the  policy  should  cover  the  new  interest 
and  the  loss  was  paid  on  account  of  it.    The  plaintiffs  not 
only  proposed  to  have  the  insurance  continued  on  their 
account,  but  also  to  pay  the  fiiture  part  of  the  premium ; 
they  had  no  object  or  interest  in  undertaking  to  pay  the 
past,  they  might  as  well  have  insured  anew ;  it  cannot  be 
supposed  that  they  intended  to  have  any  moneys  they 
mi^ht  be  entitled  to  for  a  loss  of  goods  belonging  to 
them,  applied  to  paying  a  debt  of  Wheeler  &  Co.    Upon 
all  the  facts  of  the  case  I  have  come  to  the  conclusion 
that  on  the  20th  of  October  the  plaintiffs  had  no  interest 
in  the  policy  previously  made  to  the  defendants,  and 
instructed  the  latter  to  continue  insurance  on  their  behalf, 


n 


238  OASES  m  THE  SUPEEIOE  COUET. 

Hajden  et  al,  v.  NeyluB  et  aL 

promising  to  pay  the  future  part  of  the  premium ;  that  the 
defendants  accepted  such  agency,  and  haying  a  right 
to  cancel  the  policy  for  Wheeler  &  Co.,  did  so,  by 
changing  it  to  one  on  the  pMntifb'  interest  in  the  vessel 
in  question,  the  premiums  being  changed  so  as  to  apply 
to  a  new  one  by  consent. 

That  the  defendants  could  have  no  lien  for  the  part  of 
the  premium  earned  on  the  first  policy,  on  the  proceeds  of 
a  loss  under  the  second,  it  being  a  new  engagement  with 
new  parties.  {Sharp  v.  Whipple^  uhi  sup.) 

The  mere  fact  of  using  the  same  printed  form  for  both 
agreements,  does  not  affect  the  question,  and  the  plaintiff 
is  entitled  to  judgment  for  the  portion  of  the  premium 
note  withheld. 

The  defendants  are  undoubtedly  not  liable  as  agents 
without  a  demand,  but  I  consider  their  insisting  on  the 
amount  of  such  note  as  an  equivalent;  and  judgment 
must  therefore  be  rendered  for  the  balance  of  account  in 
the  defendants'  hands,  with  interest. 

Judgment  having  been  entered  accordingly,  the  defend- 
ants appealed. 

D.  D.  Lord,  for  appellants. 

I.  Unless  the  defendants  have  lost  their  right  by  having 
discounted  their  own  notes  for  premiums ;  or  by  Wheeler 
&  Co.'s  assignment ;  or  by  tbe  memorandum  made  on  the 
policy  under  date  of  20th  November;  or  by  Hayden's  letter 
dated  20th  October ;  or  by  the  entries  made  on  their  own 
accounts ;  they  are  entitled  to  deduct  from  the  loss  col- 
lected the  entire  premium,  including  that  which  accrued 
previous  to  20th  October,  1852. 

1.  As  agents  of  Wheeler  &  Co.,  they  had  a  lien  on  the 
I)olicy,  and  on  any  funds  collected  under  it  for  the 
premium.  {Sliarp  v.  Whipple,  1  Bosw.,  565,  and  cases 
there  cited.) 

2.  Independent  of  their  lien  as  agents,  the  terms  of  the 
policy  secured  this  right  of  deducting  premium.    Wheete 
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&  Co.  were  entitled,  under  the  policy,  only  to  the  amount 
of  loss,  less  the  premium. 

3-  If,  therefore,  the  plaintiffs  claim  under  this  policy, 
they  cannot  object  to  its  condition  in  this  behalf. 

4.  They  do  claim  under  this  policy  and  on  no  other 
ground. 

II.  The  defendants  have  not  lost  their  said  rights  by 
discounting  their  own  notes  given  for  premiums. 

1.  Wheeler  &  Oo.  have  not  done  or  suffered  anything 
entitling  them  to  new  rights. 

2.  The  lien  for  the  note  was  not  lost  by  anticipating  its 
payment :  whether  paid  before  or  after  due,  the  liability  to 
pay  was  the  ground  of  lien. 

m.  Wheeler  &  Oo.'s  assignment  did  not  deprive  de- 
fendants of  any  right. 

IV.  The  memorandum  of  20th  November,  consenting 
that  a  change  of  interest  should  not  prejudice  the  insurance, 
was  merely  a  waiver  of  an  objection ;  it  was  not  a  cancel- 
lation of  the  old  policy  nor  the  execution  of  a  new  one; 
the  policy  continued,  notwithstanding,  to  be  the  same 
policy,  and  subject  to  the  same  liens  and  equities. 

V.  Hayden's  letter  of  20th  October,  1852,  was  not  a 
proposal  involving  in  any  way  the  relinquishment  by 
defendants  of  their  lien  on  the  policy ;  on  the  contrary,  it 
held  out  to.  them  the  chance,  in  the  event  of  a  loss,  of 
recovering  the  premium  prior  to  20th  October,  1852.  This 
was  the  only  inducement  to  allow  their  policy  to  continue, 
and  negotiate  with  the  insurers  for  a  waiver  of  the  objec- 
tion from  change  of  interest. 

3.  The  letter  says,  "We  wish  the  insurance  to  be  for 
Qur  account,  until  termination  of  the  present  policies^  or 
untU  we  direct  them  to  ie  canceled"  This  shows  the  in- 
tention that  the  policy  should  not  be  canceled. 

2.  Defendants  were  justified  in  supposing  that  the  con- 
tinuance of  the  policy  involved  a  continuance  of  the  lien. 

VI.  The  defendants  have  not  waived  their  lien  by 
entries  in  their  account. 

The  entries  were,  charges  to  the  assignees,  of  the  pre- 
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mium  after  2d  October,  and  credit  of  same  amoant  to 
Wheeler  &  Oo.  They  show  nothing  more  than  accept- 
ance of  proposal  contained  in  Hayden's  letter  of  20th 
October, 

YII.  The  plaintiffs,  being  general  assignees,  hold  really 
for  benefit  of  Wheeler  &  Co.,  who  ultimately  get  the 
benefit  of  the  insurance,  and  should  not  therefore  be  dis- 
charged from  payment  of  the  premium. 

VIII.  The  plaintiffs  cannot  recover  without  ademand. 
Hayden  refused  to  take  the  balance  admitted  to  be  due, 
saying  he  would  draw  for  it,  and  his  only  draft  has  been 
paid. 

JET.  0.  De  Forest^  for  respondents. 

I.  The  proo&  show  that  the  defendants  collected  for  the 
plaintiffs'  account  15,500,  and  that  the  only  sum  actually 
paid  by  them  was  $4,500. 

The  burden  of  proof  is  upon  the  defendanta,  to  show^^ 
themselves  entitled  to  the  balance. 

Their  only  warrant  for  charging  the  premiums  on  the 
Admiral,  the  Azalia,  and  the  Metoka,  is  plaintiff's  letter 
of  20th  October. 

n.  By  the  letter  of  20th  October,  1852,  the  plaintifb 
requested  the  insurances  to  be  for  their  ("our")  account 
from  2d  October,  adding  that  they  would  be  accountable 
for  the  premiums  from  that  date  to  the  expiration  of  the 
existing  policies. 

The  evidence  shows  clearly,  that  Nevins  &  Sons  accepted 
this  employment. 

The  plaintiffs  became,  thereupon,  personally  charjz^eable 
with  the  premiums  from  the  2d  October,  and  the  defend- 
ants were  bound  to  fulfill  the  terms  of  the  agency,  the 
plaintiffs  alone  being  their  principals. 

III.  The  defendants  undertook  to  fulfill  these  instrac- 
tions,  and  before  the  loss  took  place,  they  themselves 
adopted  the  only  reasonable  and  fair  construction  of  these 
bistructions. 
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1.  The  entries  in  the  defendant's  books  are  inconsistent 
with  the  claim  they  now  set  up. 

2.  The  rendition  of  the  account  of  December  1st,  1852, 
is  mcousistent  with  this  claim. 

3.  The  terms  of  the  letter  itself  are  inconsistent  with 
this  claim. 

4.  Defendants  only  charged  the  pro  rata  on  the  other 
policies. 

6.  The  assertion  of  then:  claim  was  an  entire  after- 
thought. 

IV.  The  claim  of  the  defendants  to  a  lien  on  the  policy, 
is  inconsistent  with  the  employment  which  they  under- 
took. 

They  undertook  to  have  the  policies  continued  on  the 
account  of  the  plainti£Es,  for  a  new  and  distinct  considera- 
tion, namely,  the  plaintiffs  promise  to  pay  the  premium 
from  the  2d  October.  Their  undertaking  was,  that  the 
/iplaintiffs  should  have  the  full  benefit  of  the  policies,  with- 
out deduction. 

Suppose  that  the  defendants  had  a  lien  on  the  policy 
for  a  balance  due  by  Wheeler  &  Co.,  sufiBcient  to  absorb 
the  whole  proceeds  of  the  policy,  would  they  have  been 
entitled  to  charge  this  balance  to  the  plaintiffs,  after 
acceptance  of  their  agency? 

The  defendants  not  only  failed  to  assert  a  lien,  but  they 
expressly  and  in  terms  stated  that  they  had  none. 

V.  ISo  demand  was  necessary  to  charge  the  defend- 
ants tinder  the  circumstances.  The  judgment  should  be 
affirmed. 

By  the  Court— Bosworth,  Oh.  J.  On  the  2d  of  Octo- 
ber, 1852,  the  plaintiffs,  as  assignees  of  Wheeler  &  Co., 
became  owners  of  the  vessels  named  in  the  plaintiffs'  letter 
of*  October  20,  1852.  The  defendants*  claim  against 
Wheeler  and  Co.,  for  the  amount  of  the  premium  notes 
given  on  account  of  the  policy  in  question,  which  notes 
the  .defendants  had  discounted  and  taken  up  on  the  29th 
of  September,  1852,  was  a  mere  personal  demand  against 
Bosw.— Vol,  Vm.      31 
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Wheeler  &  Co.  The  assignees  were  not  personally  liable 
to  pay  any  part  of  it,  and  the  defendants  had  no  lien  uiH>n 
any  part  of  the  assigned  projjerty  for  the  payment  of  it, 
or  any  portion  of  it. 

If  the  assignees,  as  such,  had  efibcted  a  policy  in  their 
own  names,  the  sum  insured  would  have  been  received  by 
them,  unaffected  by  any  claim  of  the  defendants  to  be  re- 
imbursed out  of  it  any  part  of  the  premium  they  had  paid. 

The  request  which  the  plaintiffs  made  by  their  letter  of 
October  20, 1852,  was,  that  the  assurance  on  the  i  Metoka 
should  be  on  their  account  from  October  2, 1852 ;  and  they 
in  that  letter  agreed,  on  that  request  being  acceded  to,  ''to 
be  accountable  for  the  premium  from  that  time." 

This  request  was  acceded  to.    The  defendants  acted 
upon  it,  and,  before  the  loss,  rendered  to  the  plaintiffs  an 
account,  in  which  they  were  debited  with  the  premiums ' 
from  October  2, 1852. 

The  plaintiffs  had  a  right  to  expect,  in  case  of  loss,  to 
receive  the  sum  insured  free  from  any  deduction  for  pre- 
miums, beyond  the  sum  which  they  had  agreed  to  pay  to 
have  the  policy  become  one  on  their  own  account  from 
October  2, 1860.  Their  rights,  as  between  themselves  and 
the  defendants,  are  the  same  as  if  a  new  policy  had  been 
obtained  for  them,  for  the  same  sum  as  that  insured  by 
the  policy  in  question,  and  for  the  premium  charged  on 
defendants'  account  of  December  1, 1852. 

No  question  is  now  made  that  the  moneys  received  on 
the  policy  belong  to  the  plaintiffs,  as  the  owners,  at  the 
time  of  the  loss,  and  from  October  2, 1852,  of  the  property 
insured.  The  only  point,  in  that  regard,  relied  upon  by 
the  defendants,  is,  that  they  are  entitled  to  retain  the  whole 
sum  which  they  advanced  for  premiums,  and  are  not  re- 
stricted to  the  sum  for  which  the  plaintiffs  agreed  to  be 
accountable,  as  a  part  of  the  contract  that  the  policy  shopld 
be  theirs,  and  one  on  their  property  and  their  account 
from  October  2,  1852. 

As  to  the  necessity  of  a  demand  before  suit  brought,  we 
deem  it  sufficient  to  say,  that  after  the  defendants  had 
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received  the  moneys,  which  this  suit  is  brought  to  recover, 
they  refused  to  pay  such  amount  thereof  as  they  now 
claim  the  right  to  retain.  The  fair  import  of  the  findings 
of  fact  is  that  the  defendants  refused  to  pay  all  that  it  was 
their  duty  to  pay.  The  position  they  then  took,  viewed 
in  the  light  of  their  subsequent  conduct  in  respect  to  this 
matter,  shows  that  their  refusal  to  pay  the  just  balance, 
was  intended  to  be  unconditional  and  absolute. 
The  judgment  should  be  affirmed. 


Dxrscxs  et  al..  Plaintiffs  and  Appellants,  v.  Gosche  et  dl.^ 
Defendants  and  Eespondents. 

1.  Where  a  promissory  note  is  made  to  be  used  for  a  specified  purpose  and 
is  misapplied,  no  recovery  can  be  had  thereon  by  a  party  receiving  it  as 
security  for  a  precedent  debt 

2.  Where  the  evidence  upon  the  questions  of  ita  misapphcation,  and  of  the 
plaintiffs'  taking  it,  hona  fidt^  for  value,  is  conflicting,  it  must  be  submitted 
to  the  Jury,  and  their  verdict  will  be  conclusive. 

(Before  Bosworth,  Ch.  J.,  and  Moncriep  and  White,  J.  J.) 
Heard,  May  7th,  1861 :  decided,  June  1st,  1861. 

Appeal  by  the  plaintiffs,  Alexander  Duncan,  Watts 
Sherman,  William  Butler  Duncan,  Charles  H.  Dabney  and 
David  Duncan,  (comprising  the  firm  of  Duncan,  Sherman, 
&,  Co.,)  from  a  judgment  &c.,  in  favor  of  the  defendants, 
Jacob  Gosche  and  Henry  D.  Palmer. 

The  suit  is  upon  two  notes  for  $1,000  each,  at  four  and 
six  months  respectively,  dated  7th  June,  1859,  made  by 
Gosche  and  indorsed  by  Palmer. 

The  defense  was,  and  there  was  evidence  tending  to 
show,  that  defendants,  about  June  7th,  1859,  contracted 
with  B.  Ullman  for  the  sole  privilege  of  selling  librettos, 
operas,  &c.,  at  the  Academy  of  Music,  for  one  year,  for 
$2,000  to  be  paid  therefor,  which  contract  was  modified 
and  reduced  to  writing  June  20th,  1859,  by  which  defend- 
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ants  were  to  pay  $4,000,  and  to  make  payment  to  D. 
Kingsland.  That  about  June  7th,  1859,  Isaac  Jacobsohn 
falsely  represented  that  he  was  authorized  by  Ullman  to 
receive  for  Ullman  the  said  two  such  notes,  for  the  price, 
under  the  verbal  contract  as  first  made,  and  thereupon 
they  were  made  and  delivered  to  him  for  that  puri>ose  and 
on  that  account ;  but  he  neither  delivered  them  to  Ullman 
or  ELingsland,  but  dei)osited  them  with  the  plaintiffs  as  col- 
lateral security  for  a  precedent  debt ;  and  that  defendants 
had  paid  all  of  the  14,000,  except  about  $200  thereof. 

Jacobsohn,  on  the  other  hand,  testified  that  Ullman,  in 
Boston,  asked  him  if  he  could  use  two  notes  made  by 
Gosche  and  indorsed  by  Palmer ;  that  Ullman  said  he  was 
to  have  them  for  sale  of  librettos  for  the  coming  year. 
Witness, '  eight  or  ten  days  after  that,  received  the  notes 
firom  Gosche.  Ullman  and  Palmer  met  him  in  July,  "  told 
me  it  was  all  right ;  that  they  had  the  contract,  and  I 
could  use  the  notes.  I  then  got  the  notes  discounted  by 
Mr.  Sherman.'' 

It  appeared  that  the  plaintiffs  furnished  two  letters  of 
credit  to  Jacobsohn,  one  of  July  16th,  1858,  for  £1,200,  in 
.all,  and  the  other  of  August  3d,  1858,  for  £400;  and  one 
.Samuel  French  guaranteed  to  plaintiffs,  performance  by 
Jacobsohn,  of  his  part  of  the  contract  on  which  such  let- 
^rs  of  credit  were  granted.  The  plaintiffs  also  took  and 
held  as  further  security,  two  shares  of  Academy  of  Music 
stock,  and  claimed  to  have  subsequently  received  fix)m 
Jacobsohn,  the  not.es  in  suit,  in  payment  of  a  like  amount 
of  the  indebtedness  of  the  latter  to  them,  growing  out  of 
.transactions  under  said  letters  of  credit. 

At  the  close  of  the  testimony,  plaintiffs  requested  the 
Judge  to  charge  that  they  were  entitled  to  a  verdict, 
which  he  refused  to  do,  and  they  excepted. 

Judge  Woodruff,  before  whom  the  cause  was  tried, 
March  29th,  1860,  charged  the  Jury  as  follows,  viz. : 

1.  "  That  if  upon  the  evidence  they  were  satisfied  that 
the  notes  in  suit  were  business  notes,  given  on  the  terms 
.stated  by  witness,  Jacobsohn,  then  there  was  no  defense, 
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and  the  plaintiffs  would  be  entitled  to  their  verdict ;  but 
if,  on  the  other  hand,  the  notes  were  fraudulently  ob- 
tained from  the  defendants,  or  given  for  a  special  purpose, 
and  misapplied,  then,  unless  the  plaintiff^  parted  with  the 
money,  or  some  valuable  thing  or  security,  they  could  not 
recover. 

2.  ''  That  if  plaintiffs  made  a  transaction  with  Jacobsohn 
on  receipt  of  these  notes,  which  amounted  to  a  discharge 
of  French  from  his  liability  on  his  guarantees  of  the 
credits,  the  consideration  for  the  notes  would  be  good; 
and  therefore,  if  the  plaintiffs  actually  received  the  notes, 
by  agreement  with  Jacobsohn,  as  payment  of  the  amount 
due  on  account  of  the  letters  of  credit,  and  gave  an  un- 
qualified credit  to  Jacobsohn  therefor  on  receipt  of  the 
notes,  this  would  operate  to  discharge  French's  liability ; 
and  such  an  arrangement,  if  made  in  good  faith,  without 
any  notice  that  the  notes  were  not  valid  notes,  fairly  pro- 
cured and  for  value,  was  su£Scient  to  make  the  plaintiffs 
holders  for  value,  entitled  to  recover.  But  that  if  the 
plaintiffs  received  them  only  as  further  security,  that 
would  not  discharge  French,  and  they  could  not  recover 
if  the  notes  were  without  consideration,  or  were  procured 
by  false  representations  or  fraud,  or  were  misapplied." 

The  Jury  found  a  verdict  for  the  defendants,  No  ex- 
ception was  taken  to  the  charge. 

The  evidence,  so  far  as  it  is  deemed  material  to  state  it, 
is  contained  in  the  opinions  following.  From  an  order 
denying  a  motion  for  a  new  trial,  and  from  the  judgment 
entered  on  the  verdict,  the  plaintiffs  appealed.. 

Jeremiah  Larocque^  for  the  appellants. 

JE.  Blankmun,  for  the  respondents. 

By  the  Ooubt — ^Moncribf,  J.  The  case  was  one  proper 
to  be  submitted  to  the  Jury.  There  were  questions  of  fact 
to  be  determined,  and  it  would  have  been  error  to  have 
granted  the  motion  made  on  behalf  of  the  appellants,  and 
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directed  a  verdict  against  the  defcDdants.  (CoblY.Comish, 
16  N.  Y.  E.,  602 ;  4  Bosw.,  628;  3  Id.,  474 ;  2  Id.,  365.) 

The  Jury  were  properly  instructed  as  to  the  principles 
of  law  applicable  to  the  case.  There  is  no  exception  to 
the  charge  made  by  the  Oourt.  The  Jury,  among  other 
things,  were  charged  "  that  if  the  plaintiffs  received  the 
notes  in  suit  only  as  further  security,  that  would  not  dis- 
charge French,  and  they  could  not  recover  if  the  fiotes  were 
witliout  considerationj  or  were  procured  by  false  represen- 
tations or  fraud,  or  were  misapplied."  The  testimony 
clearly  warrants  the  finding  of  the  Jury  that  the  notes 
were  without  consideration ;  they  were  made  in  pursuance 
of  the  verbal  arrangement  of  June  7th,  which  became 

X  inoperative  by  the  subsequent  written  agreement  of  the 
20th  of  June,  by  the  terms  of  which  the  payment  was  to 
be  and  actually  has  been  made  to  another  party  than  he 
to  whom  the  notes  were  given.  It  is,  therefore,  unneces- 
sary to  examine  the  question  whether  or  not  the  trans- 
action, as  between  the  defendants  and  Jacobsohn,  was 
fraudulent  or  not.  The  Jury  were .  warranted  by  the 
evidence,  in  finding  that  the  notes  in  suit  were  accepted^ 
discounted  and  passed  to  the  credit  of  Mr.  Jacobsohn  upon 

^  the  books  of  the  plaintiffs,  only  as  a  further  and  additional 
security  for  the  payment  of  the  sum  due  to  them  from 
Jacobsohn.  The  transaction  between  the  plaintiff  and 
Jacobsohn  was  not  presented  to  the  Jury  by  the  testimony 
of  either  Mr.  Sherman,  one  of  the  plaintiffs,  or  of  Mr. 
Jacobsohn,  so  clear  and  unmistakable  as  to  lead  me  to 
believe  they  erred  in  not  finding  that  the  notes  were  taken 
as  an  absolute  payment  of  such  an  amount  of  the  Jacob- 
sohn indebtedness.  Mr.  Sherman  says:  "We  consider 
both  UUman  and  Jacobsohn  liable  to  us."  Again,  quali- 
fying the  previous  statement  ("we  took  the  two  notes 
now  in  suit  as  payment ") :  "  J/"  J  should  not  realize  awy- 
thing  on  the  notes  we  received,  I  shall  hold  these  shares  (of 
stock  of  the  Academy  of  Music,  received  prior  to  the  notes 
and  transferred  to  the  plaintiff  as  collateral  for  the  indebt- 
edness of  Jacobsohn)  ew  ooUateraV^    Jacobsohn  says,  "  The 
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understanding  was,  that  if  these  notes  were  paid,  I  Was  to 
get  back  the  stock."  Again,  "  The  understanding  was, 
when  I  delivered  them  to  Sherman,  that  when  these  notes 
were  paid,  I  was*  to  get  back  my  stock."  In  my  opinion 
the  verdict  is  not  against  evidence,  and  the  exception 
laken  to  the  refUsal  of  the  Judge  to  direct  a  verdict  is 
untenable.  The  judgment  and  order  refusing  a  new  trial 
should  be  affirmed. 

White,  J.  concurred. 

BoswoBTH,  Oh.  J.  It  is  entirely  clear  that  the  notes  in 
suit,  were  without  consideration  in  Jacobsohn's  hands,  at 
the  time  he  transferred  them  to  the  plaintiflFs.  They  were 
given  as  the  price  of  a  contract  which  the  defendants  were 
to  have  from  Tillman,  for  the  privilege  of  selling  librettos, 
one  year.  This  contract  they  never  obtained.  For  the 
contract  which  they  did  receive,  they  agreed  to  pay  $4,000, 
and  at  the  time  of  the  trial  they  had  paid  the  whole  $4,000, 
excepting  the  sum  of  $2,000.  Jacobsohn,  if  he  had  held 
the  notes  at  their  maturity,  could  not  have  maintained  an 
action  upon  them  as  plaintiff. 

As  to  the  terms  of  the  transfer  to  the  plaintiffs,  Jacob- 
sohn testified  thus :  *'  The  understanding  was,  that  if  these 
notes  were  paid,  I  was  to  get  back  the  stock."  *  •  • 
"The  understanding  was,  when  I  delivered  them  to  Sher- 
man that  when  these  notes  were  paid,  I  was  to  get  back 
my  stock." 

Watts  Sherman  testified,  "  If  I  should  not  realize  any- 
thing on  the  notes  we  received,  I  shall  hold  these  shares 
as  collateral." 

This  evidence  not  only  justified,  but  required  a  verdict, 
that  the  credit  which  the  plaintiff  gave  for  these  notes,  at 
the  time  they  were  taken,  was  not  unqualified  credit,  and 
that  they  were  taken  as  further  security  only,  not  at  the 
plaintiffs'  own  risk,  and  as  an  absolute  payment  pro  tantOf 
but  as  a  conditional  payment. 
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This  was  noKa  parting  with  vahie  in  such  sense  as  to 
entitle  the  plaintiffs  to  recover.  They  did  not,  by  the 
terms  of  their  contract  under  which  the  notes  were  received, 
part  with  any  money,  other  property  or  security.  If,  by 
reason  of  the  transaction,  they  have  lost  any  security,  it 
is  not'  because  they  agreed  to  surrender  any,  but  because 
they  were  parties  to  a  transaction  which  discharges  French, 
although  such  a  result  was  not  contemplated  by  them. 

The  verdict  is  not  contrary  to  the  evidence,  and  no 
exception  was  taken  to  the  charge  as  made. 

The  judgment  should  be  afi^med. 

Ordered  accordingly. 


David  Ogdek,  Plaintiff,  v.  The  New  Yoek  Mutual 
•  Insubancb  Company,  Defendants. 

1.  Where  a  policy  of  insurance  is  "  on  all  passage  money  received,  *  ♦  for 
passengers  on  board  "  a  ship  named,  for  a  specified  voyage,  ♦  ♦  "  all  risks 
to  attach  as  soon  as  said  passengers  are  engaged  and  paid  for,"  and  where, 
by  thQ  statute  law  of  the  country  where  the  policy  is  issued  and  the  pas- 
sengers are  shipped  for  the  voyage,  the  person  receiving  the  price  of  the 
passage  from  the  passengers,  contracts  to  land  such  passengers  at  the  port 
of  destination,  free  of  any  charge  beyond  the  passage  money  so  received, 
and  where,  after  the  vessel  sails  on  such  voyage,  with  passengers  who  have 
paid  their  entire  passage  money  in  advance,  she  is  lost  with  all  the  passen- 
gers ;  the  assured  is  entitled  to  recover  the  amount  of  the  passage  money 
contracted  to  be  paid,  and  so  advanced  by  the  said  passengers. 

2.  The  fact  that  such  statute  was  not  in  force  when  the  policy  was  issaed,  but 
was  passed  subsequently,  but  prior  to  a  renewal  thereof  and  the  transac- 
tion in  question,  does  not  affect  the  interpretation  and  legal  effect  of  the 
policy  as  thus  renewed. 

3.  In  such  a  case  the  passage  money,  though  paid  in  advance,  can  be  reco- 
vered back. 

4.  The  fact  that  all  the  passengers  are  lost,  and  the  possibility  that  the  ship 
owner  may  not  be  called  upon  to  refund  the  passage  money,  does  not  affect 
the  question  of  his  liability  to  the  passengers  and  their  representatives^  nor 
that  of  the  liability  of  the  insurers. 

(Before  Bosworth,  Ch.  J.,  and  Monorikf  and  White,  J.  J.) 
Heard,  May  14, 1861;  decided,  June  1,  1861. 
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Exceptions  taken  by  defendants  at  the  trial,  and  there 
ordered  to  be  first  heard  at  General  Term.  The  action  is 
on  a  policy  of  insurance  issued  by  the  defendants  to  the 
plaintiff. 

1.  The  plaintiff,  being  part  owner  and  ship's  husband  of 
the  ship  Driver,  obtained  a  policy,  dated  January  13th, 
1865,  which  was  renewed  from  time  to  time,  and  on  the 
22d  October,  1855,  was  renewed  for  $25,000,  and  again 
April  25th,  1856,  for  $25,000,  and  the  risk  for  the  voyage 
in  question  was  indorsed  on  the  policy. 

The  policy  was  the  ordinary  form  of  a  policy  on  cargo, 
but  contained  the  following  expressions  material  to  this 
suit.  It  was  issued  to  "David  Ogden,  on  account  of 
whom  it  may  concern."  The  insurance  was,  "  at  and  from 
Liverpool  to  New  York^  on  all  passage  money  received  by  A. 
Taylor  &  Co.^  or  J>y  their  agents  in  Liverpool^  for  passengers 
on  hoard  the  ships  Driver,  and  others,  all  risks  to  attach  as 
soon  OA  the  passengers  are  engaged  and  paid  for, ^^ 

The  printed  clause  of  the  cargo  policy  was  retained. 
"  Upon  all  lawful  goods,"  &c.  "  Beginning  the  adventure 
from,  &c.,  the  loading,  and  so  shall  continue,  &c.,  until 
the  said  goods  shall  be  safely  landed." 

2.  The  ship  sailed  on  the  voyage  from  Liverpool,  Feb- 
ruary 12, 1856,  bound  for  New  York,  with  344  passengers 
on  board,  all  bound  to  New  York.  The  passage  money 
for  these  passengers  was  paid  to  A.  Taylor  &  Co.,  before 
the  Driver  sailed,  and  amounted  to  $6,395. 

This  amount  and  risk  was  duly  indorsed  on  the  policy 
by  the  Company. 

The  ship  was  never  heard  from,  and  probably  foundered 
at  sea. 

3.  After  the  ship  had  got  out  of  time,  and  it  was  con- 
cluded she  was  lost,  the  plaintiff  called  on  the  defendants 
for  the  loss ;  and  the  only  objection  made  by  the  defend- 
ants was,  that  as  the  passage  money  had  been  received, 
the  insured  had  sustained  no  loss.  No  objection  was  made 
for  want  of  preliminary  proof  of  loss  and  interest. 

Bosw. —Vol.  VIII.     82 
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The  vessel  also  was  insured  by  the  defendants,  and  they 
paid  the  loss  on  the  vessel  insurance  in  September  and 
October,  1857. 

4.  The  defendants,  on  cross-examination  of  the  plain- 
tiff's witnesses,  proved  that  the  passage  money  received 
went  to  pay  the  provisioning  and  disbursements  of  the 
ship. 

5.  The  allegations  in  the  complaint  as  to  the  passage 
money,  are,  that  the  ship  sailed,  &c.,  having  on  board  344 
passengers,  the  passage  of  which  had  been  paid  to  A. 
Taylor  &  Co.,  and  their  agents  in  Liverpool,  and  amounted 
to  $6,395.  And  an  averment  that  the  ship  sunk,  &c.,  and 
was,  with  all  of  said  passengers  and  all  on  board,  wholly 
lost,  and  she  never  completed  her  said  voyage,  and  never 
earned  the  said  passage  money  or  any  part  of  it. 

On  the  trial,  had  before  Mr.  Justice  Woodrupp  and  a 
Jury  in  December,  1860,  the  plaintiff,  against  the  objection 
and  exception  of  the  defendants,  read  in  e\idenee  the 
English  Passenger  Act  of  August  14th,  1855.  Section 
LXXT  of  that  act,  provides  that  every  i)erson  (with  an 
exception  not  applicable  to  this  case)  **  who  shall  receive 
from  any  person,  for  or  in  respect  of  a  passage  in  any 
ship,  •  •  shall  give  to  the  person  paying  such  money, 
a  contract  ticket,  signed  by  the  owner,  charterer  or  master 
of  the  ship,"  •  •  in  the  form  contained  in  Schedule  K. 
for  cabin  passengers ;  and  in  the  case  of  all  other  passen- 
gers, in  the  form  contained  in  Schedule  L.,  and  that  "  any 
directions  contained  on  the  face  of  such  form  of  contract 
ticket  shall  be  obeyed  in  the  same  manner  as  is  herein  set 
forth." 
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Names. 

No.  OF  Persons. 

Adults 

above 

12  years. 

Children 

12  years 

and  under. 

Total  No. 
of  persons, 

i 

Ogden  V.  The  New  York  Mutual  Insurance  Company. 

Each  fonn  of  contract  ticket  contains  the  following 
{inter  alia)  viz. : 

In  consideration  of  the  snm  of  £ 
I  hereby  agree  with  the  person  named  in 
the  mariurin  hereof^  that  such  person  shall 
be  provided  with  class  cabin  pas- 

sage in  the  above  named  ship,  to  sail  from 
the  port  of  for  the  port  of 

in  with  not  less  than 

cubical  feet  of  luggage  for  each  person, 
and  that  such  person  shall  be  victualed 
as  class  cabin  passenger 

during  the  voyage,  and  the  time  of  deten- 
tion at  any  pla(^  before  its  termination ; 
and  I  further  engage  to  land  the  person 
aforesaid,  with  luggage f.  at  the 

last-mentioned  port,  free  of  any  charge  be- 
yond the  passage  money  aforesaid;  and  I 
hereby  acknowledge  to  have  received  the 
snm  of 

£  .    (  full  >  payment  of  such  paa- 

I  part  \     sage  money. 
Signature  in  full, 
Place  and  dute, 
[If  signed  by  a  broker  or  agent,  state  on 
whose  behalf.] 

The  defendants  moved  to  dismiss  the  complaint  on 
various  grounds  (covered  by  their  points,  following) :  the 
motion  was  denied  and  thej'^  excepted. 

The  Judge  ordered  a  verdict  for  the  amount  claimed  by 
the  plaintiff,  with  interest,  being  $8,119.69.  The  defend- 
ants excepted. 

The  Judge  thereupon  ordered  the  exceptions  arising  on 
the  trial,  to  be  first  heard  at  General  Term,  and  judgment, 
in  the  meantime,  suspended. 

This  case,  and  the  proceedings  on  a  former  trial  of  it, 
are  reported  in  4  Bosw.,  447. 

T.  H.  Lane  and  Wm.  Curtis  Noyes,  for  defendants. 

I.  The  purpose  of  the  policy  is  clearly  indicated  by  tak- 
ing all  its  parts  together  as  modified  by  the  written  por- 
tions. 

It  is  obviously  meant  to  insure  against  any  loss  of  pas- 
sage money  if  the  ship  should  be  detained,  or  be  obliged 
to  return  to  port,  or  to  seek  a  port  of  refuge,  or  some  other 
contingency  should  occur  by  which  the  passengers  should 
become  a  charge  and  expense  to  the  ship,  which  charge 
and  loss  was  to  be  made  good  by  the  underwriters. 

It  is  well  settled  that  the  intention  of  the  parties  is 
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to  be  deduced  from  the  whole  instrumeDt,  and  if  there  is 
any  inconsistency  in  a  policy  of  insurance,  the  written 
part  will  control  the  printed  words.  {Jefferson  Ins.  Co.  v. 
Coiheal,  7  Wend.,  73-80 ;  Howland  v.  Corn.  Ins.  Co.,  Anth. 
K.  P.,  2d  ed.,  42.) 

U.  The  plaintiff  admits  that  he  has  sustained  no  loss, 
but,  on  the  contrary,  was  paid  the  passage  money  before 
the  vessel  sailed.  According  to  his  construction  of  the 
X>olicy,  it  would  be  a  wager,  as  regards  the  passage  money, 
he  having  no  insurable  interest.  There  could  be  no  risk 
on  passage  money  actually  received.  (1  E.  S.,  p.  652,  ^^  8, 
9, 10 ;  2  E.  S..  4th  ed.,  p.  72.) 

III.  The  plaintiff  is  not  liable  to  return  any  portion  of 
this  passage  money.  The  payment  by  the  passengers  was 
absolute,  and  the  condition  of  their  being  taken  on.  board ; 
they  could  not,  after  the  voyage  had  been  commenced, 
have  recovered  any  portion  of  it.  (1  Arn.  on  Ins.,  220,  261, 
and  cases  there  cited ;  Abb.  on  Shipping,  408,  410 ;  An- 
drew  V.  Moorhouse,  5  Taunt.,  435 ;  GiUan  v.  SimpJcin,  4 
Camp.,  241;  De  Silvale  v.  Kendall,  4  Maule  &  Selwyn's  E., 
37 ;  WinterY.  Haldimand,  2  Barn.  &  Adolph., 653 ;  2  Show,, 
283 ;  3  Kent,  225,  226 ;  4  Pick.,  434.) 

1.  The  safe  arrival  of  the  passengers  was  not  a  condi- 
tion precedent  to  the  payment ;  the  consideration  was  in 
receiving  the  passengers  on  board,  and  making  due  efforts 
to  deliver  them.  The  ship  could  not  be  compelled  to 
refund  the  passage  money.  {Watson  v.  Duykincky  3 
Johns.,  335.) 

2.  This  is  the  universal  mercantile  usage.  The  ship  is 
obliged  to  furnish  stores,  provisions,  &c.,  for  the  passen- 
gers, and  therefore  exacts  payment  in  advance  as  a  con- 
dition of  receiving  them,  and  is  not  bound  to  refund  the 
money ;  and,  in  absence  of  proof  of  any  other  contract, 
this  usage  must  govern. 

3.  If  it  was  a  condition  precedent,  it  was  waived  by  the 
prepayment,  and  cannot  be  recovered  back  without  some 
fault  on  the  part  of  the  shipowner,  by  which  the  voyage 
was  not  completed. 
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4.  The  prepayment  being  a  waiver  of  the  condition,  no 
agreement  to  pay  the  passage  money  back  can  be  implied 
within  any  of  the  cases  cited,  or  upon  principle.  (Fland. 
on  Shipping,  §  447 ;  McGloin  v.  HendersoTij  6  Louis.  E., 
715 ;  Gibson  v-  Bradford,  4  Ellis  &  Black,  584 ;  30  L.  and  E., 
134.) 

IV.  But  if  this  were  not  so,  and  the  passengers  could 
have  recovered  the  passage  money  paid,  they,  the  passen- 
gers, are  all  lost,  and  it  does  not  follow,  neither  is  it 
averred  or  proved  that  they  left  any  personal  representa- 
tives, or  that  these  would  have  any  interest  such  as  to 
recover  back  any-  portion  of  the  passage  money. 

V.  Even  if  the  legal  liability  to  refund  (if  any  claim 
against  the  plaintiff  should  ever  be  made)  were  clear,  it 
would  fiot  support  this  action.  The  insurance  is  for 
indemnity  against  the  actual  loss  or  damage,  not  against 
the  possible  contingency  of  claim  and  recovery. 

VI.  But  there  was  no  liability  to  refund.  The  complete 
performance  of  the  contract  to  carry  to  New  York,  if  one 
was  made,  was  rendered  impossible  by  the  act  of  God,  so 
that  the  passengers  could  not  tender  themselves  to  be 
carried,  nor  could  they  be  carried.  When  a  ship  is  lost  by 
a  peril  of  the  sea  only,  the  owner  is  entitled  to  a  reasona- 
ble time  to  procure  another  ship  to  carry  the  passenger 
forward,  the  same  as  in  regard  to  freight,  and  the  passen- 
ger must  tender  himself  for  that  purpose.  This  could  not 
be  done,  and  no  recovery  under  any  contract  under  the 
passenger  acts,  or  implied  from  the  agreement  to  carry, 
could  be  had  against  the  shipper  until  such  tender. 

1.  As  to  contracts,  the  performance  of  which  is  rendered 
impossible  by  the  hand  of  God,  see  Story  on  Con.,  <^  975  ; 
Beebe  v.  Johnson,  19  Wend.,  502,  per  Nelson,  Oh.  J.; 
Moakley  v.  EiggSj  19  J.  E.,  69 ;  Taylor  v.  BuUeon,  6  Cow., 
627. 

2.  As  to  the  rule  that  the  shipper  has  a  reasonable  time, 
and  the  party  must  offer  himself,  see  Abb.,  406,  and  notes 
to  Perkins'  Ed. ;  Fland.  on  Shipping,  §§  244  to  249. 

VII.  The  plaintiff  did  not  prove  that  there  was  any 
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contract  by  which  the  passage  money  was  agreed  to  be 
refunded  in  case  the  passengers  were  not  delivered  at  the 
port  of  destination,  nor  did  he  show  any  liability  so  to 
reAmd,  and  the  case  is  not  changed  from  what  it  was 
when  formerly  before  the  Ooiurt.  There  should,  therefore, 
be  judgment  for  defendants.  (S.  C,  4  Bosw.,  447.) 

WiUiam  Cutting  and  Daniel  Lordj  for  plainti£P. 

I.  The  plaintiff,  as  the  party  with  whom  the  contract 
was  made  in  trust  for  all  the  owners,  can  maintain  this 
action  in  his  own  name.  (Code,  ^  113;  2  Phil,  on  Ins., 
§  1965.) 

II.  The  basis  of  the  policy  was  the  mutual  supposition 
that  the  passage  money,  although  paid  in  advance,  could 
be  recovered  back  from  the  insured  in  case  the  voyage 
was  not  performed. 

1.  The  attaching  of  the  policy  depended  on  the  pay- 
ment of  the  passage  money  in  advance. 

2.  By  the  express  terms  of  the  passenger  contract,  the 
passage  money  was  paid  on  the  owners'  undertaking  to 
provide  a  passage  in  the  ship,  to  victual  the  passenger, 
and  to  land  him  at  the  port.  And  this  form  of  the  con- 
tract was  imperative  by  the  act  of  Parliament  of  August 
14.  1855. 

The  stipulation  as  to  landing  the  passenger  was  not 
contained  in  the  form  of  contract,  under  the  former  Eng- 
lish passenger  act  of  1852. 

3.  This  act  of  1855  being  in  full  effect  when  the  policy 
was  renewed  in  October,  1855,  gave  specific  substance  to 
the  subject  insured,  as  much  as  if*  a  special  agreement, 
to  the  same  effect,  had  been  made  at  the  commencement  of 
the  voyage  in  question. 

in.  By  the  defeating  of  the  voyage  by  the  perils 
insured  against,  the  owners  lost  their  right  to  retain  the 
passage  money,  and  a  total  loss  accrued  under  the  policy. 

1.  The  subject  insured  was  a  contract,  and  the  rights  to 
exist  under  it,  against  their  being  lost  by  perils  of  the 
sea;  when  by  the  specified  perils  the  right,  under  the 
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contract,  is  defeated,  then  the  loss  has  occurred  which  the 
policy  insured. 

2.  The  passenger  contract,  like  that  of  freight,  is  an 
entirety,  and  a  complete  performance  is  a  condition  to  a 
right  to  receive  the  compensation,  or  to  retain  it  if  paid  in 
advance.  {Phelps  v.  WiUiaimon,  5  Sand.  S.  0.  E.,  581 ; 
Origgs  v.  Austin,  3  Pick.,  21 ;  Bratvn  v.  Harris,  H  Gray, 
359 ;  Cope  v.  Dodd,  13  Penn.  E.,  [1- Harris,]  35.) 

3.  It  is  not  material  that,  in  case  of  a  loss  of  the  ship, 
the  passenger  could  not  claim  to  be  carried  on.  He  can 
claim  that,  as  he  has  not  been  carried  on,  according  to  the 
condition  of  his  engagement,  he  should  not  pay  as  if  he 
had  been. 

4.  The  passenger  act,  and  course  of  business,  moreover, 
dearly  establish  the  contract  to  be  on  these  conditions ; 
and  the  passage  ticket  being  now  shown  to  require  a  land- 
ing of  the  passenger,  the  opinion  of  the  court  on  the 
former  trial  of  this  case  is  decisive. 

IV.  The  subject  of  insurance  here  was  the  ship-owner's 
right  under  the  passenger  contract.  That  right  being  lost, 
as  between  the  ship-owner  and  passenger,  by  perils  of  the 
sea,  the  insurer  cannot  refuse  performance  of  his  contract 
to  pay  the  loss ;  this  would  make  the  contract  idle  on  his 
part. 

1.  The  contract  of  insurance  is  not  a  mere  guaranty 
against  the  claims  of  the  passengers,  requiring  suit  against 
the  ship-owner,  on  their  part,  to  show  him  damnified.  It 
is  an  engagement,  in  the  event  of  a  loss,  to  pay  him  what 
the  ship  would  have  earned  but  for  the  perils  insured, 
leaving  to  him  to  meet  the  engagements  of  every  kind 
which  he  may  have  made. 

MoKCRiEF,  J.  The  case  as  presented  upon  this  appeal 
differs  from  that  previously  heard  and  decided,  (4  Bosw., 
447 ;)  among  other  things,  in  this,  that  upon  the  first  trial 
there  was  no  evidence,  other  than  the  policy  in  question, 
which  tended  to  show  the  character  or  import  of  the  con- 
tract between  the  passengers  and  ship-owner,  and  from 
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which  the  duty  or  right  could  be  implied  of  the  owner 
of  the  vessel  to  transport,  deliver,  or  land  the  passengers  at 
some  particular  port  or  place.  The  policy  of  insurance, 
in  my  opinion,  does  not  in  plain  terms  contemplate  the 
probability  or  even  the  possibility  of  the  shipper  being 
called  upon  and  made  liable  to  refund  the  amount  of  the 
passage  money  which  he  was  to  receive  from  the  passenger 
before  taking  him  on  board  the  vessel.  The  construction 
to  be  given  to  the  policy,  standing  alone,  I  think  is  plainly 
otherwise,  and  the  more  reasonable  intendment  of  the  par- 
ties presumed  to  be  that  the  assured  sought  indemnity 
against  detention  and  consequent  damage  thereby.  Upon 
the  present  trial,  however,  there  is  no  longer  room  to  doubt 
as  to  the  nature  of  the  contract  by  which  the  shipper  and 
passenger  were  bound,  the  latter  to  pay  the  stipulated  price 
upon  being  received  on  board  of  a  vessel  destined  for,  and 
the  former  to  transport  and  to  land  the  passenger  at  the 
particular  port.  New  York. 

This  contract  was  never  performed;  the  passengers  were 
not  carried  and  landed  pursuant  to  the  terms  of  the  agree- 
ment, the  vessel  with  all  the  passengers  having  been  lost 
at  sea.  The  loss  sustained  by  the  assured,  therefore,  is 
what  he  might  and  could  have  earned  had  the  vessel  per- 
formed the  voyage  and  arrived  safely  at  the  port  of  New 
York. 

The  ship-owner  had  a  lien  upon  the  unearned  passenger 
money,  and  an  insurable  interest.  (Pars.  Mer.  Law,  p.  413.) 

The  mere  fact  of  payment  having  been  made  to  the  ship- 
owner in  advance,  under  the  terms  of  the  contract,  cannot 
vary  or  impair  the  rights  of  the  passengers,  or  change  tho 
relation  of  the  assurer  and  assured.  The  payment  in  ad- 
vance enabled  the  plaintiff  to  set  the  policy  running, 
entitled  the  passenger  to  come  and  remain  and  be  vict- 
ualed on  board  of  the  vessel,  and  created  the  ship-owner 
trustee  of  the  money  of  the  passengers  until,  having  eameil 
it  by  performance  of  his  contract,  the  ship  became  entitled 
thereto,  or  failing  so  to  do,  the  right  of  the  passengers  to 
claim  a  return  of  the  money  became  perfect.  (4  Bosw.,  447  ? 
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5  Sand.  S.  0.  E.,  578-582,  and  cases  cited ;  1  Pars,  on  Mar. 
Law,  158,  €t  seq.;  29  E.  L,  and  Eq.  E.,  115-117.)  The  pre- 
sumption always  is  in  favor  of  contracts  having  been  made 
in  accordance  with  the  requirements  of  law.  The  agree- 
ment between  the  passenger  and  the  ship-owner  was  made 
in  England  after  the  passage  of  the  Act  of  Parliament  of 
August  14,  1855  ;  and  the  Court  properly  therefor^  as- 
sumed, no  evidence  appearing  to  the  contrary,  that  it  was 
made  in  conformity  with  the  provisions  of  this  Act.  The 
renewal  of  the  policy  in  October,  1856,  operated  and  had 
the  like  effect  as  the  making  of  a  new  contract  under  that 
date,  of  the  terms  and  effect  of  the  policy  of  insurance 
issued  and  delivered  in  January,  1855. 

The  objection  to  proof  of  waiver  of  preliminary  proof 
of  loss  and  iuterest  (appearing  in  the  case  although  not 
argued  or  noticed  in  the  points)  is  not  well  taken  and  was 
properly  overruled.  (20  Pick.,  389 ;  3  Sand.  S.  C.  R.,  42 ; 

6  Cush.,  345;  2  Kern.,  97;  9  John.,  192 ;  3  Comst,  128-) 
Upon  the  evidence  adduced  before  the  Court  it  appears 

that  a  liability  arising  upon  the  contract  with  the  passen- 
ger is  clearly  fixed,  and  the  right  of  the  plaintiff  to  recover 
(in  the  absence  of  proof  that  the  law  in  England  differs 
from  that  of  this  State)  does  not  depend  upon  his  having 
discharged  the  liabiUty.  (1  Sand.  S.  C.  E.,  124;  3  Seld., 
583.)  The  liability  of  the  plaintiff  arises  as  a  matter  of 
law  upon  the  contract  shown  to  have  been  made  with  the 
passenger ;  no  averment  thereof  was  necessary. 

Judgment  should  be  entered  in  favor  of  the  plaintiff 
for  the  amount  of  the  verdict,  interest,  &c. 

BoswoRTH,  Ch.  J.,  and  White,  J.,  concurred. 
Judgment  for  plaintiff  ordered. 


Bo8w.— Vol.  VIU. 
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Pexeb  Pouusb  €t  aLy  Plaintiffd  and  Appellants,  v.  John 
W.  FiSHEK,  Defendant  and  £espondent. 

1.  The  rules  as  to  variances  between  the  complaint  and  the  facts  proved 
which  may  be  disregarded  under  the  Code — stated. 

2.  In  an  action  on  contract  tor  the  recovery  of  money,  in  which  the  complaint 
charged  the  defendant  as  agent  and  supercargo  for  the  plaintiff,  and  with 
not  accounting  and  paying  over;  tlie  answer  alleged,  that  the  transaction 
was  a  joint  adventure,  and  the  referee  so  found;  Eeld^  that  it  thus  appear- 
ing, the  defendant  was  indebted  substantially  as  alleged  in  the  complaint, 
the  action  should  not  be  dismissed  for  this  variance. 

3.  It  makes  no  difference  in  such  a  case  that  the  defendant  had  been  mrrested 
in  the  action,  on  the  ground  of  the  alleged  agency. 

(Before  Bosworth,  Cb.  J.,  Moncrief  and  White,  J.  J.) 
Heard,  May  14;  decided,  June  1,  1861. 

Appeal  from  a  judgment  entered  upon  the  decision  and 
report  of  John  P.  Crosby,  Esq.,  as  Keferee,  dismissing  the 
complaint,  with  costs. 

The  complaint  avers,  that  the  parties  to  this  action 
entered  into  an  agreSement,  that  the  plaintiffs  would  char- 
ter a  vessel,  purchase  a  cargo  for  her,  and  advance  or  pa^y 
the  price  of  it,  and  send  the  vessel  to  Guadaloupe,  and 
the  defendant  would  go  "in  the  vessel  on  such  voyage,  as 
agent  and  supercargo  thereof,  and  as  such  agent  or  super- 
cargo, would  take  charge  of  and  sell"  the  cargo,  and 
"account  for  and  pay  over  to  the  plaintiff  the  proceeds;" 
it  being  further  provided,  that  he  should  receive  a  portion 
of  the  net  profits  as  his  share  of  the  adventure.  That 
accordingly,  the  plaintiffs  chartered  a  vessel,  and  a  cargo 
having  been  purchased,  she  was  dispatched  therewith  to 
Guadaloupe.  That  the  defendant  went  out  in  her,  as  such 
agent  and  supercargo,  in  charge  of,  and  there  received  and 
sold  the  cargo,  and  collected  the  proceeds ;  and  although 
he  has  remitted  a  portion  thereof  to  the  plaintiffs,  yet  he 
has  not  fully  accounted  for  the  proceeds,  and  that  he  is 
indebted  to  the  plaintiffs  on  account  thereof,  in  the  sum 
of  $2,500;  for  which  sum  the  complaint  prayed  judgment. 
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The  answer  puts  in  issue  every  allegation  of  the  com- 
plaint, and  then  proceeds  to  state  the  contract  substan- 
tially in  the  same  terms,  except  that  the  enterprise  was 
on  joint  account;  that  a  vessel  was  chartered,  and  a  cargo 
purchased  and  shipped ;  that  the  defendant  went  out  in 
her  with  the  cargo,  and  received  and  sold  the  same,  and 
that  he  is  ready  to  account  therefor. 

The  plaintiflTs  caused  the  defendant  to  be  arrested  and 
held  to  bail  in  the  action. 

The  Eeferee,  to  whom  the  cause  was  referred,  found  that 
the  parties  entered  into  an  agreement  to  charter  a  vessel 
for  a  voyage  to  Guadaloupe,  to  purchase  a  cargo  therefor, 
consisting  of  guano,  horses,  carriages,  lumber,  &c.,  the 
defendant  to  go  out  in  the  vessel  in  charge  of  such  cargo, 
and  there  receive  and  sell  the  same,  and  collect  the  pro- 
ceeds thereof,  for  which  services  he  was  to  make  no  charge, 
but  in  lieu  thereof  he  was  to  have  a  share  in  the  net  profits 
of  the  adventure,  that  is  to  say,  one-third  of  the  *net 
profits  arising  from  the  purchase  and  sale  of  the  guano, 
and  one-half  of  the  net  profits  arising  from  the  purchase 
and  sale  of  the  residue  of  the  cargo,  and  the  losses,  if  any, 
were  to  be  borne  by  the  plain  tifi&  and  detendant,  as  joint 
owners,  in  the  same  proportion. 

That  the  plaintifis  accordingly  chartered  a  vessel  and  a 
cargo  consisting  of  guano,  horses,  carriages,  lumber,  &c., 
was  purchased  and  shipped  on  board  thereof,  for  which 
the  master  signed  bills  of  lading  acknowledging  the  receipt 
thereof,  and  undertaking  to  deliver  tlie  same  to  the.  defend- 
ant, &c.,  at  Guadaloupe. 

That  the  vessel  sailed  for  Guadaloupe,  with  the  cargo  on 
board,  and  which  the  plaintiffs  hail  caused  to  be  insured. 
The  defendant  went  out  in  the  vessel  in  charge  of  the 
cargo.  Shortly  before  sailing,  the  plaintiffs  delivered  to 
him  the  bills  of  lading,  also  invoices  of  the  cargo,  with  a 
letter  of  instructions. 

That  the  defendant  received  the  cargo  at  the  port  of 
destination,  and  there,  by  himself  and  his  agents,  sold  the 
same  and  received  the  proceeds  thereof.    That  the  gross 
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proceeds  of  the  cargo  amounted  in  all  to  the  sum  of 
$13,651.34;  and  he  paid  various  sums  for  commissions, 
for  selling  the  cargo  and  expenses,  (as  shown  by  his 
account  sales,)  which  left  a  balance  of  $12,446.76,  as  the  net 
proceeds  which  he  received. 

That  the  cargo  was  all  purchased  by  and  in  the  name 
of  the'  plaintiffs,  except  nine  horses  and  a  small  bill  of 
lumber,  amounting  to  $52,  which  the  defendant  pur- 
chased. 

That  there  was  a  net  profit  on  the  adventure  amounting 
to  $327.56,  which  was  received  by  the  defendant,  and  that 
he  has  not  paid  to  the  plaintiffs  their  proportion  thereof. 

That  the  defendant  was,  at  the  time  of  the  commence- 
ment of  this  action,  indebted  to  the  plaintiffs  upon  the 
transactions  aforesaid,  in  the  sum  of  $1,470.84,  with  inte- 
rest thereon,  besides  their  share  of  the  said  net  profits^  but 
that  such  indebtedness  did  not  arise  in  a  fiduciary  capadty 
as  alleged  in  the  complaint,  and  that  no  sum  whatev^ 
was  or  is  due  to  them  in  a  fiduciary  capacity. 

At  the  hearing  before  the  Eeferee,  the  plainti£&'  connsd 
moved  to  amend  their  complaint,  by  making  it  conform  to 
the  facts  as  proved.  The  Referee  denied  the  plaintiflfe* 
motion ;  to  which  ruling  and  decision  the  plaintiffs'  counsel 
duly  excepted ;  and  he  granted  the  defendant's  motion  to 
dismiss  the  complaint;  and  reported  as  a  conclusion  of 
law  that  **  the  plaintiffs  have  failed  to  show  any  canse  of 
action  against  the  defendant,  as  charged  in  the  complaint, 
and  that  the  defendaut  is  entitled  to  a  dismissal  of  said 
complaint,  together  with  his  costs  of  this  action." 

Judgment  was  entered  upon  the  report  of  the  Referee 
in  favor  of  the  defendant,  and  the  plaintiffs  now  appealed. 

JE.  S.  Owen,  for  appellant. 

I.  The  Referee  erred  in  dismissing  the  complaint. 

1.  Having  found  that  the  defendant  was  indebted  to 
the  plaintiffs  upon  the  transactions  ''embraced  within  the 
issues  found  by  the  pleadings,"  he  should  not  have  dis- 
jnissed  the  complaint. 
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2d.  It  was  immaterial  whether  such  sum  was  due  in  a 
fiduciary  capacity.    No  such  issue  was  raised. 

3d.  If,  however,  that  question  be  within  the  issues  and 
material,  the  testimony  clearly  establishes  that  such  in- 
debtedness is  fiduciary,  and  the  £eferee  erred  in  finding  the 
contrary. 

1.  It  is  admitted  by  the  answer,  and  also  found  by  the 
Beferee  as  a  fact,  that  the  defendant  did  go  out  in  the  ves- 
sel, in  charge  of  the  cargo,  to  receive  and  sell  the  same  at 
a  foreign  port  for  account  of  the  parties  interested.  He 
was  a  supercargo,  or,  in  other  words,  an  agent.  (Story  on 
Ag.,  §  33,  note  3.) 

2.  "Fiduciary"  means  "in  trust,  in  confidence." 

The  cargo  was  placed  under  the  defendant's  charge,  "in 
trust  and  confidence,"  that  he  would  receive  and  sell  and 
faithfully  account. 

3.  He  has  violated  such  "trust  and  confidence"  by 
wrongfully  appropriating  proceeds  which  belonged  to  the 
plaintifis. 

The  contract  was  fiduciary  and  his  indebtedness  equally 
so.  (Burr.  Law  Diet.,  "Fiduciary;"  StoUy.  King,  8  How. 
Pr.  B.,  298;  Bepuhlic  of  Mexico  v.  ArrangoUi  11  Id.,  1  and 
576;  Frost  v.  McCarger,  14  Id.,  131.) 

4th.  The  fact  that  the  defendant  was  interested  in  the 
cargo  did  not  alter  the  case. 

His  rights  and  authority  as  part  owner  were  suspended 
and  modified  by  the  agreement  under  which  the  property 
was  shipped,  and  in  his  new  character  of  supercargo.  He 
parted  with  the  possession  and  control  of  the  property  in 
tratisitu,  and  his  functions  as  supercargo  did  not  com- 
mence until  the  arrival  of  the  vessel  at  Guadaloupe.  {Cair 
lett  V.  Pacific  Ins.  Co.,  1  Paine's  0.  0.  R.,  619;  Same  par- 
tiesj  1  Wend.,  561.) 

II.  There  was  no  material  variance  between  the  aver- 
ments and  the  facts  proved,  and  the  variance,  if  any,  did 
not  mislead  the  defendant  to  his  prejudice.  (Code,  §^  169, 
170;  Catiin  v.  Ounter,  1  Kern.,  368;  Coikeal  v.  Tdlmage,  1 
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E.  D.  Smith,  573;  Harmony  v.  Bingliam^  1  Duer,  209; 
Fay  V.  Orimsteed,  10  Barb.,  321.) 

Ist.  The  facts  as  proved  corresponded  with  the  allega- 
tions, so  that  there  were  sufficient  averments  upon  which 
to  base  a  judgment.  (Oode,  ^  275;  Bate  v.  Graham^  1 
Kern.,  237;  Emery  v.  Pease,  20  N.  Y.  E.,  62;  HaU  v. 
QouU,  3  Kern.,  127;  MarqwU  v.  Marquat,  2  Id.,  336.) 

2d.  But  if  there  was  any  variance,  the  Beferee  should 
have  granted  the  motion  to  amend,  and  his  refusal  may  be 
reviewed  on  appeal.  (Oode,  §  169;  RusseU  v.  Couuj  20  K". 
T.  E.,  81 ;  Both  v.  Schloss,  6  Barb.,  308.) 

III.  The  Eeferee  erred  in  allowing  leading  questions  to 
be  put  to  the  defendant  on  his  cross-examination  in  his 
own  behalf. 

S.  Andrews,  for  respondent. 

It  is  sought  to  obtain  a  judgment  against  defendant  for 
an  alleged  breach  of  trust,  in  neglecting  and  refusing  to 
pay  over  to  the  plaintiffs,  money  alleged  to  have  be^i 
received  by  him  as  their  agent. 

For  such  alleged  breach  of  trust,  the  plaintiff  caused 
the  defendant  to  be  arrested  and  to  give  bail. 

The  complaint  falsely  states,  that,  as  their  agent,  the 
defendant  is  indebted  to  the  plaintiffs. 

There  is  upon  the  evidence  no  dispute  as  to  the  defend- 
ant being  a  partner,  or  joint  owner  with  the  plaintiflb  in 
the  cargo. 

Such  being  the  agreement,  the  defendant  might  lawfoUy 
retain  the  whole  proceeds  of  the  cargo  in  his  hands  (except 
as  to  the  50  tons  of  Guano  for  which  he  was  the  plaintiff* 
agent),  and  not  be  liable  to  arrest.  {Goodrich  v.  Dunhar, 
17  Barb.,  644;  Angus  v.  Dunscomb,  8  How.  Pr.,  114;  Cary 
V.  WiUiams,  1  Duer,  667.) 

It  is  admitted  that,  before  the  action  the  defendant  had 
paid  over  to  the  plaintiffs  more  than  the  net  proceeds 
received  by  him  on  the  sale  of  the  50  tons  of  Guano,  as  to 
which  he  was  their  agent. 

Hence,  the  form  of  action  chosen,  and  the  allegations 
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oontained  in  the  complaint,  were  wholly  unsustained  by 
the  proof. 

Where  the  allegations  are  wholly  unsustained  by  proof, 
a  leferee  cannot  permit  an  amendment  ( Walter  v.  Bentiettf 
16N.Y.E.,  250-) 

And  his  refusal  being  matter  of  discretion,  is  no  ground 
for  exception.  (BusseU  v.  Caun^  20  N.  Y.  E.,  81.) 

If  ever  there  has  been  a  wholesome  exercise  of  discre- 
tion as  to  amendment,  it  has  been  in  this  case,  which 
shows  conclusively,  that  a  gross  fraud  has  been  prac- 
tised on  the  Judge  who  granted  the  order  of  arrest  on 
affidavits  and  complaint,  (sufficient  on  their  face,)  but,  in 
fact,  false. 

It  is  an  attempt  by  sharp  swearing  at  the  commence- 
ment of  a  suit,  to  force  defendaht  into  an  immediate  set- 
tlement upon  plaintiff's  terms. 

By  the  Court — Boswobth,  Ch.  J.  It  is  only  where 
the  allegation  of  the  cause  of  action  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its  entire  scope 
and  meaning,  that  a  complaint  can  be  dismissed  for  a 
failure  of  proof.  (Code,  §§  171,  147.) 

When  a  plaintiff  proves  the  substance  of  the  allegation 
of  the  cause  of  action;  though  he  may  fail  to  prove  some 
particular  or  particulars  of  it,  the  variance  is  to  be  disre- 
garded as  an  immaterial  variance,  unless  the  defendant 
shall  prove  at  the  trial,  to  the  satisfaction  of  the  Gourt, 
that  the  alleged  variance  has  actually  misled  him,  and  in 
what  respect  it  has  misled  him.  (Id.,  ^^  169,  145 ;  CaUin 
V.  Gunter,  1  Kern.,  368.) 

Where  an  answer  has  been  interposed,  the  plaintiff  is 
entitled  to  any  relief  to  which  the  facts  proved  entitle 
him,  provided  such  facts  are  embraced  within  the  issue, 
and  the  relief  to  be  granted,  be  consistent  with  the  case 
made  by  the  complaint.  (Id.,  <^§  275,  231;  Marquat  v. 
MarquaU  2  Kern.,  336,  342.)  The  matters  in  a  complaint 
which  do  not  tend  to  show  a  right  in  a  plaintiff,  may  be 
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disregarded  as  surplasage,  if  there  are  other  facts  which 
make  out  a  cause  of  action.  (Id.,  342.) 

The  difference  between  the  allegations  in  the  complaint 
essential  to  a  cause  of  action,  and  the  facts  as  found  by 
the  Beferee,  is  slight.  The  complaint  alleges  an  agree- 
ment between  the  plaintiffs  and  the  defendant,  whereby 
the  plaintiffs  were  to  hire  and  charter  a  vessel  for  a  voy- 
age, and  purchase  a  cargo,  and  the  defendant  was  to  go 
in  the  vessel  on  such  voyage,  as  agent  and  supercargo 
thereof,  and  whereby  the  defendant  was  to  have  a  specified 
part  of  the  net  profits,  and  pay  over  the  residue  of  the 
proceeds  of  the  cargo  to  the  plaintiff. 

The  Beferee  has  found  an  agreement  l)etween  the  plain- 
tiffs and  defendant  to  charter  a  vessel  for  the  voyage; 
purchase  a  cargo;  that  the  defendant  should  go  out  in  the 
vessel  in  charge  of  such  cargo ;  that  he  was  to  have  a 
share  in  the  net  profits  of  the  adventure,  and  that  the 
losses,  if  any,  were  to  be  borne  in  the  proportions,  that 
any  profits  made  were  to  be  shared. 

It  is  found  that  the  plaintiffs  chartered  the  vessel,  that 
a  cargo  was  bought,  the  vessel  sailed,  the  defendant  went 
in  the  vessel  in  charge  of  the  cargo,  and  sold  it  and 
received  the  proceeds;  that  the  plaintiffs  purchased  nearly 
all  the  cargo,  and  paid  for  the  whole  of  it  except  $1,288.- 
83,  which  sum  was  paid  by  moneys  advanced  by  the  defend- 
ant; that  the  defendant  still  holds  $1,470.80,  besides 
interest,  proceeds  of  the  adventure,  to  which  the  plaintiff 
are  entitled. 

These  facts  entitle  the  plaintiff  to  a  judgment  for  the 
$1,470.80,  and  interest. 

But  the  Beferee  dismissed  the  complaint  on  the  ground 
that  the  defendant,  though  indebted  in  this  sum,  was  not 
indebted  in  a  fiduciary  capacity.  There  is  no  allegation 
in  the  complaint,  in  terms,  that  the  defendant  is  indebted 
in  a  fiduciary  capacity. 

We  infer  from  the  case,  that  the  defendant  was  arrested 
and  held  to  bail;  and  that  the  Beferee,  being  of  the  opinion 
that  the  £a>cts  as  he  found  them  would  not  warrant  an 
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arrest  on  the  ground  that  the  defendant  was  indebted  in  a 
fiduciary  capacity,  held,  as  a  logical  and  legal  sequence, 
that  no  recovery  could  be  had  in  this  action  against 
him. 

If  the  defendant  had  not  been  arrested  and  held  to  bail, 
it  is  not  clear  that  the  Eeferee  would  have  felt  any  diffi- 
culty in  giving  judgment  for  the  plaintiffs. 

If  a  complaint,  besides  alleging  the  existence  of  a  debt 
owing  by  the  defendant  to  the  plaintiff,  should  aver  that 
it  was  fraudulently  contracted,  and  state  the  facts  relieil 
on  as  establishing  the  fraud,  proof  of  the  existence  of  the 
debt  would  entitle  the  plaintiff  to  judgment,  though  no 
evidence  should  be  given  that  it  was  fraudulently  con- 
tracted. All  the  allegations  as  to  the  fraud  form  no  part 
of  the  essentials  of  the  cause  of  action.  The  plaintiff 
would  be  entitled  to  judgment,  although  the  defendant 
might  have  been  unjustly  arrested  and  held  to  bail. 

There  may,  possibly,  be  some  ground  for  saying,  that 
the  facts,  if  true  as  stated  in  the  complaint,  make  a  case 
triable  by  a  Jury,  being  an  action  for  the  recovery  of 
money  only  within  the  meaning  of  §  253  [208]  of  the  Code, 
and  that  the  right  to  costs  would  follow  as  a  matter  of 
course.  (Id.,  §  304,  sub.  4.) 

And  that  the  facts  as  proved  make  a  case  triable  by 
the  Court,  (Id.,  ^  254  [209],)  and  that  the  costs  would  be  in 
the  discretion  of  the  Court.  (Id.,  §  306,  [261].) 

The  complaint  avers,  the  duty  of  the  defendant  to  ac- 
count to  the  plaintiffs,  that  he  has  been  requested  to 
account  for  the  proceeds  of  the  cargo,  &c.,  and  that  he  has 
neglected  and  refused  to  account.  The  answer  alleges 
that  the  defendant  was  at  all  times  ready  to  account,  that 
he  has  often  offered  to  do  so,  and  the  plaintiffs  have 
always  refused  to  come  to  an  accounting. 

The  Eeferee's  finding  of  facts  does  not,  in  terms,  dis- 
pose of  this  issue.  Without  expressing  any  opinion  in 
regard  to  the  views  last  suggested,  we  are  quite  clear,  that 
whether  the  defendant  has  or  has  not  been  held  to  bail, 

cannot  affect  the  question  whether  the  plaintiffs  are  enti- 
Bosw.— Vol.  VIII.        34 
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tied  to  recover  in  this  action,  and  that  on  the  facets  found 
it  was  erroneous  to  dismiss  the  complaint. 

The  judgment  must  therefore  be  reversed,  the  report  of 
the  Eeferee  set  aside,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Ordered  accordingly. 


George  Daniels,  Plaintiff,  v.  The  Atlantic  Mutual 
Insurance  Company,  Defendants. 

1.  Where  the  owner  of  a  ship,  having  chartered  her  for  a  voyage,  effected 
insurance  upon  the  freight,  earned  or  not  earned,  and  the  ship  being  wrecked 
near  her  port  of  discharge,  the  insured  abandoned  the  freight  to  ihe  iD8iirerS| 
and  the  seamen  saved  from  tlie  materials  of  the  ship  enough  to  pay  their 
wages,  and  also  part  of  the  cargo,  the  freight  on  which  was  also  enough  to 
pay  their  wages ;  Held,  that  the  wages  were  a  charge  upon  the  sliip  and 
owner,  in  exoneration  of  the  freight. 

2.  Whenever,  upon  a  wreck  taking  place,  portions  of  the  vessel  and  portions 
of  the  cargo  are  saved,  and  the  proceeds  of  the  former  and  freight  upon  tike 
latter  are  received,  the  proceeds  of  the  former  are  first  applicable  to  the 
payment  of  the  wages  of  the  seamen  who  have  labored  for  the  preservation 
of  both. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  4;  decided,  June  1st,  1861. 

The  action  was  brought  upon  a  policy  of  insurance  on 
freight,  and  was  tried  before  Mr.  Justice  White  and  a 
Jury  on  the  11th  of  January,  1861. 

The  defendants,  by  their  policy  dated  the  17th  of  De- 
cembjf,  1857,  insured  the  plaintiff  against  loss  or  damage 
to  the  amount  of  $15,000,  on  the  freight  of  the  ship  Fly- 
ing Dutchman,  (the  whole  freight  being  valued  at  $25,000.) 
at  and  from  San  Francisco  to  New  York. 

The  vessel  was  chartered  to  Moore  &  Folger,  for  the  voy- 
age from  San  Francisco  to  New  York,  at  the  time  of  the 
insurance,  for  the  sum  of  $10,000,  payable  on  arrival  at 
the  port  of  discharge,  the  master  agreeing  to  sign  bills  of 
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lading  at  any  required  rate  ofefreight  witliout  prejudice  to 
the  charter.  The  charter  was  dated  the  loth  of  September, 
1857. 

The  ship  sailed  with  her  cargo  on  board  about  the  1st 
of  November,  1857,  and  on  the  14th  of  February,  1858, 
was  wrecked  on  the  coast  of  New  Jersey,  and  became 
totally  lost.  On  the  16th  of  February,  1858,  the  plaintiff, 
by  a  written  communication  to  the  defendants,  abandoned 
to  them  his  interest  in  the  freight  of  such  vessel,  so  far  as 
insured  in  their  Company,  and  claimed  payment  for  a 
total  loss. 

On  the  24th  of  Febniary,  1858,  he  submitted  additional 
information  and  proofs,  contirmed  his  abandonment,  and 
renewed  his  claim.  The  abandonment  was  accepted  by 
the  defendants. 

At  the  time  of  making  the  policy,  and  at  the  time  of 
the  loss  and  abandonment,  the  plaintiff  was  the  sole  owner 
of  the  vessel,  and  of  the  freight  under  the  charter  party. 
The  sailors  remained  by  the  vessel  aft«r  the  wreck,  and 
aided  in  efforts  to  save  the  property,  until  they  were  per- 
mitted by  the  agents  for  whom  it  might  concern,  to  leave, 
as  having  no  further  work  to  do. 

There  were  saved  portions  of  the  material  and  rigging 
of  the  vessel,  to  the  net  value  of  $3,169.63,  and  of  cargo 
to  the  net  value  of  $11,727.72.  These  sums  were  received 
by  the  plaintiff  as  agent  of  whom  it  might  concern.  The 
freight  upon  the  cargo  saved  and  delivered  amounted  to 
$4,276.17  above  all  expenses  and  charges.  The  original 
freight  list  was  $14,591.78. 

If  the  voyage  had  been  performed  and  the  cargo  duly 
delivered,  the  seamen's  wages  would  have  amoui^Jed  to 
$2,307.99.  The  plaintiff  paid  these  wages.  There  was 
an  adjustment,  in  which  the  wages  were  not  charged  as 
salvage  against  ship  or  cargo ;  but  tlie  amount  was  in 
effect  deducted  from  the  proportion  of  freight  saved,  so  as 
to  leave  the  defendants  chargeable  with  the  balance, 
making  the  freight  bear  the  charge  of  wages. 
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The  plaintiff,  as  general  agent  of  all  concerned,  had  thus 
received,  of  freight,  $4,276.17 ;  from  the  relics  of  the  ves- 
sel, $3,169.63,  and  had  paid  the  seamen's  wages,  amounting 
to  $2,397.99.  The  claim  was  for  $15,000 ;  of  which  it  was 
admitted  that  $12,500  had  been  paid;  leaving  $2,500, 
which  the  plaintiff  sought  to  recover,  he  claiming  that  the 
wages  were  properly  chargeable  upon  the  savings  of  freight. 
The  defendants  claimed  that  they  were  properly  charge- 
able upon  the  savings  of  the  ship;  and  on  this  view  the 
three-fifths  of  saved  freight  exceeded  the  unpaid  part  of 
the  sum  insured  by  $65.69,  which  the  defendants  claimed 
to  recover  as  a  counterclaim.  The  Judge  directed  a  ver- 
dict for  the  plaintiffs  for  $2,663.88,  being  the  balance  of 
$2,500,  with  interest,  and  the  deduction  of  a  certain  sum 
made  by  adjusters,  which  it  is  unnecess<ary  to  explain ;  to 
which  direction  the  defendants  having  stated  the  questions 
of  law,  excepted ;  and  thereupon  the  Court  directed  the 
questions  of  law  to  be  stated  in  a  case  containing  the  excep- 
tion, to  be  argued  at  the  Gteneral  Term,  in  the  first  instance, 
and  the  judgment  to  be  suspended  until  the  case  should 
be  decided  by  the  General  Term. 

Daniel  Lord,  for  defendants. 

The  claim  to  apply  the  freight  to  the  wages  must  rest 
on  some  specific  lien  on  the  freight,  and  not  on  the  general 
fact  that  the  ship-owner  owes  the  wages. 

FiBST. — Wages,  as  such,  are  a  lien  on  the  ship,  and  are 
not  a  lien  on  the  freight.  The  lien  endures  after  shii>- 
wreck,  if  by  aid  of  the  crew,  enough  of  the  ship  is  saved 
to  pay  wages. 

Second. — In  case  of  shipwreck,  defeating  the  voyage, 
and  causing  the  loss  of  freight,  wages  are  saved  by  being 
compensated  in  the  nature  of  a  salvage,  limited  to  the 
amount  both  of  wages  then  due  and  of  what  is  Stived  from 
the  ship,  and  accompanied  with  a  lien.  (Brig  Cato,  1  Peters' 
Adm.  E.,  48,  57,  58 ;  Catharina  Maria,  2  Peters'  Adm.  R^ 
424 ;  Dunnett  v.  Tomhagen,  3  John.  K.,  154 ;  Frothiti^ham 
V.  Prince,  3  Mass.  E.,  564 ;  commented  on  2  Gall.  E.,  183, 
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and  Story's  Abbott  on  Shipp.,  752,  note ;  The  Two  Caihor 
rinesy  2  Mason  E.,  319,  339,  341 ;  Adanis  v.  Ths  Saphia, 
Gilpin  E.,  77,  80 ;  the  case  of  the  crew  ;  Brachett  v.  Tlie 
Brig  Hercules,  Gilpin  E.,  184, 188.) 

That  the  crew  are  only  entitled  to  their  wages  in  their 
character  of  salvors,  appears  also  from  their  right  to  enforce 
their  claim  against  cargo  saved,  which  is  never  liable  for 
wages  as  such.  {The  Dawn,  Daveis  E.,  121, 142 ;  The  Cato^ 
Peters'  Adm.  E.,  48,  58 ;  3  Johns.  E.,  154,  supra ;  see  also 
3  Kent's  Com.,  195.) 

Their  claim  in  case  of  shipwreck  is  not  limited  to  the 
earning  of  freight,  and  is  not  by  reason  of  earning  it, 
but  on  the  ground  of  a  lien  for  services  actually  rendered 
before.  {The  Neptune,  1  Hag.  Adm.  E.,  227 ;  The  Reliance^ 
2  W.  Eobinson,  119 ;  Tlie  Ma^sasoit,  7  Law  E.,  522.) 

Third. — Ship  and  cargo  are  subject  to  lien  for  salvage, 
but  no  such  thing  exists  as  a  salvage  lien  on  freight ;  its 
benefit  is  obtained  by  the  lien  on  the  other  subjects.  The 
expressions  to  be  found,  that ''  the  wages  are  a  lien  *  ♦  ♦ 
on  the  last  fragment  of  freight,"  are  used  simply  to  indi- 
cate that  if  any  freight  is  earned,  the  owner  is  liable  for 
wages  to  the  extent  of  what  is  thus  earned  as  freight ;  and 
in  all  instances  the  expressions  occur  in  claims  on  the 
owners  in  personam,  or  where  the  savings  from  the  ship 
are  enough  to  pay  wages.  (2  Sumn.,  444 ;  3  Sumn.,  51 ;  5 
Peters'  E.,  675  ;  3  Mass.  E.,  663 ;  5  Mass.  E.,  252.) 

If  freight  can  be  deemed  subject  to  a  lien  for  wages,  the 
seamen  must  first  exhaust  their  remedy  against  the  ship 
and  the  savings  of  it.  (See  Slieppard  v.  Taylor,  5  Peters'  E., 
711.) 

Fourth. — In  the  present  case,  the  proceeds  of  the  ship 
were  more  than  sufficient  to  pay  the  wages,  which  were  a 
lien  on  it,  and  the  wages  were  paid  out  of  them. 

1.  Where  part  of  the  ship  is  saved,  subject  to  the  lien 
of  wages,  the  savings  of  the  ship  bear  the  wages  where  the 
insured  on  ship  has  abandoned  it  to  underwriters,  which 
shows  wages  to  be  a  charge  on  the  ship  irrespective  of 
the  person.    The  saving  is  cum  onere.  {Frothingham  v. 
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Prince,  3  Mass.  B.,  563 ;  The  Two  Catharines^  2  Mason  B., 
341.) 

The  seamen  save  the  wages  qa  salvors  in  connection  with 
the  saving  of  parts  of  the  wreck.  Where  the  ship  and 
freight,  by  means  of  wreck,  are  both  converted  into  money, 
there  is  uo  reason  why  the  wages  should  be  (raid  out  of 
one  part  of  the  money  rather  than  the  other ;  and  the  cir- 
cumstance that  the  lien  attaches  to  the  corpus  of  the  ship 
indicates  the  proper  application  of  the  fund.  The  sugges- 
tion of  Mr.  Philhps,  (vol.  2,  pi.  1719,  p.  412,)  is  not  sup- 
ported by  authority  or  reason. 

Fifth. — If  the  insured  received  the  savings  of  fi^ight 
and  recovers  the  balance  from  the  insurer,  freed  of  wages, 
he  is  better  off  than  if  the  vessel  had  safely  i)erformed  her 
voyage,  in  which  case  he  would  only  have  received  the 
same  amount  and  paid  the  wages.  But  insurance  should 
be  an  indemnity  only. 

E.  H.  Owen,  for  the  plaintiff. 

First.  The  seamen  were  clearly  entitled  to  their  wages 
as  paid ;  for  whenever  freight  is  earned,  wages  are  due  and 
must  be  paid.  (3  Kent,  193;  Abb.  on  Ship.,  632,  note; 
Pitman  v.  Hooper,  3  Sumu.,  50.)  The  question  is,  there^ 
fore,  who  shall  bear  the  loss  of  such  wages,  the  plaintiff 
as  ship-owner,  or  the  defendants  as  insurers  and  aban- 
donees of  the  freight. 

Second.  They  were  properly  to  be  paid  by  the  defend- 
ants, out  of  the  freight  earned,  because, 

I.  By  the  abandonment  and  its  acceptance  the  defend- 
ants became  subrogated  to  the  place  of  the  plaintiff,  and 
chargeable  with  all  the  obligations  and  responsibilities  of 
his  rights  to  freight.  (2  Phil,  on  Ins.,  2d  ed.,  418;  2  Am. 
on  Ins.,  1178 ;  Merc.  Mut  Ins.  Co.,  v.  Calebs,  20  N.  Y.  E-, 
176.) 

Its  effect  was  to  pass  the  growing  freight  to  the  defend- 
ants, to  free  the  plaintiff  entirely  from  the  adventure,  and 
to  entitle  him  to  the  payment  of  the  gross  amount  insured 
as  a  total  loss.  (2  Phil,  on  Ins.,  3d  ed.,  ^  1734.) 
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n.  Bat  such  abandonment  and  acceptance  did  not,  in 
any  wise,  affect  the  seamen's  right  to  wages.  They  had 
a  valid  lien  on  the  freight  which  attached  to  whatever  was 
earned,  and  was  prior  to  any  claini  of  the  defendants 
thereto.  (3  Kent,  197;  2  Pars,  on  Mar.  Law,  579;  Brown 
V  LuU,  2  Siimn.  R.,  443;  Pitman  v.  Hooper,  3  Id.,  50.) 

HI.  The  wages  should,  upon  just  principles,  be  charged 
to  and  paid  out  of  the  freight  earned  and  collected,  as  the 
fund  primarily  liable  therefor. 

1.  Because  the  services  of  the  seamen  were  essential  in 
creating  the  fund.  (2  Phil,  on  Ins.,  3d  ed.,  41(MH2.) 

2.  Because,  by  the  abandonment,  the  defendants  became 
entitled  only  to  the  salvage  freight,  which,  properly  speak- 
ing, was  not  the  entire  freight  earned,  but  the  balance 
which  remained  after  deducting  the  expenses  of  creating 
as  well  as  of  saving  it.  {Sharp  v  Gladstone,  7  East,  35, 
37;  2  Am.  on  Ins.,  1179.) 

3.  Moreover,  as  freight  is  in  law  considered  the  "mother 
of  wages,"  it  is  the  proper  as  well  as  the  primary  fund 
from  which  to  pay  wages. 

The  seamen  are  entitled  to  their  wages,  eo  nomine,  if 
freight  be  earned ;  and  if  none  be  earned,  they  may  resort, 
in  the  next  place,  to  the  fragments  of  the  ship  saved,  and 
recover  therefrom  a  salvage  remuneration,  but  not  wages 
as  such.  (The  Niphon^s  Crew,  13  Law  R.,  [Monthly  Law 
B.,  N.  S.,  vol.  3,]  266;  The  Two  Catha/rines,  2  Mason's 
B.,  319;  3  Kent,  196;  Fland.  on  Mar.  Law,  §§  416-420.) 
In  those  cases  where  the  seamen  have  proceeded  against 
the  fragments  of  the  ship  saved,  freight  sufficient  to  satisfy 
the  wages  had  not  been  earned,  {llie  Neptune,  1  Hagg. 
Adm.  R.,  227;  Frothinghum  v.  Prince,  3  Mass.  R.,  563.) 

Third.  This  is  not  a  case  of  partial  loss,  but  of  con- 
Btractive  total  loss,  which  by  law  has  the  same  effect  as 
absolute  total  loss.  (Arn.  on  Ins.,  954,  997 ;  2  Phil,  on  Ins., 
2d  ed.,  230.)  Hence  at  the  time  this  right  to  demand  pay- 
ment accrued,  no  wages  were  due. 

FouBTH.  The  plaintiff,  as  ship-owner  or  otherwise,  is 
not  liable  for  or  chargeable  with  such  wages. 
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If  no  freight  had  been  earned,  the  plaintiff  would  have 
been  entitled  to  the  full  amount  of  freight  insured,  free 
from  any  liability  for  wages,  as  no  wages  would  have  been 
earned.  (3  Kent,  187;  Abb.,  638,  and  note.) 

II.  The  mere  fact  that  enough  freight  was  earned  to 
satisfy  the  wages,  does  not  render  the  plaintiff  liable 
therefor.  The  freight  so  earned  inured  solely  to  the  de- 
fendants' benefit,  who,  as  abandonees,  had  acquired  tbe 
right  and  title  thereto,  with  all  the  liability  of  ownership. 
(2  Arn.,  p.  1178,  §  408.) 

III.  At  the  time  of  the  abandonment,  when  the  plaintiff's 
right  to  demand  payment  arose,  there  were  no  wages  due 
to  the  seamen.  They  became  due  afterwards,  but  only 
because  freight  was  earned  for  the  defendants. 

IV.  After  the  abandonment  the  plaintiff  had  no  longei 
any  interest  in  or  concern  with  the  freight.  He  has  never 
derived  any  benefit  from  the  services  of  the  seameu,  and 
should  not  be  charged  with  their  wages. 

V.  Even  admitting,  that  if  the  plaintiff  recovers  the 
gross  freight  insured,  without  deducting  the  wages,  he 
will  be  in  a  better  condition  than  if  the  voyage  had  been 
successfully  performed,  still,  that  in  itself  is  no  sufScieDt 
reason  for  varying  the  rule  and  charging  him  with  the 
wages. 

1.  If  such  agreement  be  applicable  to  this  case,  it  would 
be  equally  so  to  the  case  if  there  had  been  an  absolute 
total  loss  of  vessel  and  cargo.  In  that  case  the  plaintiff 
would  have  also  been  a  gainer  to  the  extent  of  the  wages 
and  yet  if  such  had  been  the  result,  he  would  have  recov- 
ered the  gross  freight  without  any  deduction  for  wages. 
(2  Phil.,  3d  ed.,  §  1744.) 

2.  But  this  is  a  valued  policy,  and  therefore  such  inquiir 
is  inadmissible.  (3  Kent,  274;  Am.  on  Ins.,  328,  987.) 
Such  inquiry  would  be  in  effect  opening  a  valued  policy, 
which  is  not  allowed.  (Shaw  v.  Felton^  2  East  E.,  109.) 

3.  Even  in  the  case  of  an  open  policy  on  freight  when 
the  vessel  and  cargo  are  lost,  no  deduction  is  allowed  for 
seamen's  wages.  {Stevens  v.  Columbia  Ins.  Co.j  3  Gaines  B^ 
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43 ;  2  Phil,  on  Ins.,  3d  ed.,  ^  1744 ;  see  also  1  Arn.  on  Ins., 
328 ;  2  Phil,  on  Ins.,  2d  ed.,  p.  523 ;  Sliaw  v.  Felton,  2  Bast 
E.,  109.) 

4.  Indemnity  is  not  the  criterion  in  all  cases  by  which 
to  determine  the  loss.  (2.  PhiL  on  Ins.,  ^^  122,  126.) 

Lastly.  That  wages  are  a  lien  on  ireight,  which  is  de- 
nied by  the  defendant's  counsel,  was  held  in  the  case  of 
Poland  V.  Freight^  &c.^  of  irig  Spa/rtan^  Ware,  134.  See 
also  13th  Admiralty  Rule  of  U.  S.  Supreme  Goiurt,  which 
provides  that  in  suits  for  wages  the  libelant  may  proceed 
against  the  ship,  ireight  and  master,  or  against  the  ship 
and  freight 

Daniel  Lord  in  reply.  Conceding  the  lien  of  seamen  on 
freight,  it  is  nevertheless,  after  wreck,  a  salvage  claim,  and 
the  ship  must  first  be  exhausted  before  resort  to  freight. 
(See  6  Peters'  E.,  711.) 

By  the  Court — Hoffmait,  J.  The  ancient  and  rigor- 
ous rule  of  the  maritime  law  making  the  wages  of  seaoien 
dependent  upon  the  performance  of  the  voyage  and  earn- 
ing of  freight,  is  unchanged  to  this  day — so  far,  at  least,  as 
that  if  the  vessel  and  cargo  have  utterly  perished,  wages 
are  lost.  I  refer  to  Beed  v  Hussey,  (1  Blatchford  &  How- 
land,  526,)  as  a  late  authority. 

But  this  rule  has,  from  the  earliest  times,  been  accom- 
panied and  modified  by  another.  If  anything  was  saved 
of  vessel  or  cargo,  it  was  applied  in  payment  of  wages. 
**  If  a  nail,"  is  the  strong  language  of  the  Consolato,  •*  is 
saved  from  the  wreck,  it  shall  go  to  the  salary  of  the 
mariners.'* 

The  Hanseatic  ordinance  of  614  directed  that  if  so  much 
of  the  ship  be  saved  as  equals  the  amount  of  the  wages, 
the  seamen  shall  be  paid  the  whole  amount  due  them. 
The  ordinance  of  Eottcrdam  (2  Magens,  114,)  directed  the 
payment  of  wages  out  of  the  relics  of  the  ship;  and,  by 
tbe  judgments  of  Oleron,  "  though  there  should  be  saved 
of  the  ship  only  a  cable  or  a  nail,  it  is  pledged  for  the  pay- 
ment of  wages." 

Bosw.— Vol.  Vm,        Z5 
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By  the  ordinance  of  the  French  Marine  of  Louis  the 
Fourteenth,  "  if  any  part  of  the  ship  be  saved,  the  sailois 
hired  for  the  voyage  or  by  the  month  shall  be  paid  their 
wages  out  of  what  is  saved  of  the  wreck ;  and  if  there  are 
only  goods  saved,  the  sailors  shall  be  paid  in  proportion  to 
the  freight  received ;  and  in  addition  they  shall  be  psud 
for  the  days  employed  by  them  in  saving  the  wreck  aud 
efffects  shipwrecked."  (Emerigou,  116.) 

The  leading  case  of  the  Neptune,  (1  Hagg.  Ad.  B.,  227,) 
established  it  as  a  part  of  the  English  Law,  that  where 
parts  of  the  vessel  are  saved  by  the  exertions  of  the  sea- 
men, though  no  part  of  the  cargo  is  preserved,  the  wages 
of  the  crew  were  to  be  paid  out  of  what  is  rescued.  Lord 
Stowell  rejected  the  idea  that  the  seamen  were  thus 
compensated  in  the  capacity  of  salvors.  The  duty  of 
service  had  continued;  the  relations  under  the  contracts 
survived;  the  authority  of  the  master  did  not  cease  at 
the  moment  of  the  wreck,  nor  the  obligation  of  the  crew 
expire. 

The  American  cases  abundantly  sustain  the  rule  that 
the  remnants  of  the  vessel  must  be  applied  to  pay  the 
mariner.  They  are  cited  in  Mr.  Perkins'  note  to  the  Fifth 
American  Edition  of  Abbott  on  Shipping,  (p.  632,  marginal 
paging.)  I  refer  particularly  to  Lewis  v.  The  JElisiMk 
Jaiie,  (Ware's  E.,  41,)  and  The  Dawn,  (Daveis'  B.,  121;) 
and  I  think  the  weight  of  authority  is  strong  to  show  that 
they  do  not  take  as  salvors. 

The  sailor's  privilege  thus  adhering  to  the  last  lelic  of 
the  vessel,  what  is  the  cjise  when  the  vessel  has  utt^y 
perished,  but  a  portion  of  the  cargo  has  been  saved,  and 
freight  upon  such  portions  is  earned?  Justice  Story,  in 
tiheppard  v.  Taylor ^  (5 Peters'  U.  S.  E.,  711,) says:  "Freight 
being  the  earning  of  the  ship  in  the  course  of  the  voyage, 
it  is  the  natural  fund  out  of  which  the  wages  are  contem- 
plated to  be  paid;  for  though  the  ship  is  bound  by  the  lien 
of  wages,  the  freight  is  relied  on  as  the  fund  to  discbaige 
it,  and  it  is  also  relied  upon  by  the  master  to  discbarge  lus 
personal  responsibility.    We  think,  then,  that  this  relation 
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between  the  freight  and  wages  does,  by  the  principles  of 
the  maritime  law,  create  a  claim  or  privilege  in  favor 
of  the  seamen  to  proceed  against  it  under  the  circumstan- 
ces of  the  present  case.  Here  the  owner  of  the  ship  is 
also  the  owner  of  the  cargo.  There  has  been  an  award 
allowing  the  assignees  freight,  and  the  owners  are  insol- 
vent. We  can  perceive  no  principle  why,  in  the  present 
case,  the  seamen  may  not  justly  assert  a  claim  on  the 
freight,  if  the  proceeds  of  the  ship  are  exhausted  without 
satisfying  the  amount  of  the  wages.  No  authority  has 
been  produced  against  it,  and  we  think  it  justly  deduci- 
ble  from  the  general  doctrines  of  the  maritime  law  on  this 
subject." 

As  early  as  the  case  of  the  Siyphia,  (1  Gilpin's  £.,  77,) 
Jadge  HoPKiKSOK  decided,  that  if  any  portion  of  a  vessel 
was  saved  upon  a  shipwreck,  the  crew  were  entitled  to 
their  wages  out  of  it.  In  the  case  of  the  Hercules^  (Gil- 
pin, 184,)  he  gave  wages  as  such. 

Poland  V.  The  Brig  Spartan,  (Ware's  R.,  134,)  was  the 
case  of  a  libel  against  the  freight  and  cargo  of  a  vessel 
for  wages.  The  Oourt  held,  that  the  seamen  had  a  lien, 
as  well  on  the  freight  as  on  the  vessel.  The  case  arose 
upon  a  charter  party  to  the  defendants,  Quincy  and  others, 
who  had  assigned  the  share  of  the  cargo  belongiug  to 
themselves,  and  the  freight  of  the  rest,  for  the  benefit  of 
creditors.  The  seamen  were  provided  for  in  certain  order 
of  preference.  It  was  held  that  the  freight  of  the  goods 
consigned  to  others,  and  the  goods  of  the  charterers,  were 
liable  for  the  wages,  and  could  be  reached  in  admiralty. 

In  Skoykld  v.  Potter,  (Daveis'  R.,  392,)  the  learned 
Judge  reiterated  the  doctrine  of  Poland  v.  The  Spartan. 
He  held,  that  the  freight  was  hypothecated  for  the  wages, 
and  every  part  of  the  freight  was  liable  for  the  whole 
wa^es.  Merchandise  was  bound  to  the  ship  for  the  freight, 
and  the  freight  to  the  seamen  for  their  wages.  And  if 
owners  of  the  ship  are  owners  of  the  cargo,  the  cargo 
owes  freight  to  the  ship,  and  this  freight  is  pledged  for  the 
wages. 
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The  Louisa  Bertha,  (1  Eng.  L.  and  Eq.  B.,  665,)  was  a 
suit  by  the  mate  and  seamen,  prosecuted  against  the  ship 
and  freight,  and  the  claim  was  resisted  by  the  holders  of  a 
bottomry  bond.  Lushington  said:  "The  general  role, 
no  doubt,  is  this — that  seamen's  wages  are  considered  a 
lien  on  the  ship,  and  are  entitled  to  a  priority  as  against 
all  other  claims;  as  against  the  owners  of  the  ship  the 
seamen  have  a  perfect  right  to  be  paid  out  of  the  ship  and 
freight,  even  if  the  wages  had  been  earned  in  two  or  three 
previous  voyages. 

In  the  case  of  the  Lady  Durhamj  (3  Hagg.  Ad.  S.,  196,) 
the  Coiu*t  say :  "A  mariner  has  no  lien  on  the  cargo  as 
cargo.  His  lien  is  on  the  ship  and  on  the  freight,  as 
appurtenant  to  the  ship,  and  so  far  as  the  cargo  is  subject 
to  freight,  he  may  attach  it  as  a  security  for  the  freight 
that  may  be  due."  Whether,  if  cargo  was  saved,  it  coald 
be  held  to  represent  the  freight,  was  a  question  the  learned 
Judge  adverted  to,  but  did  not  decide. 

The  13th  rule  in  Admiralty  of  the  United  States  Courts 
directs  that,  in  all  suits  for  mariner's  wages,  the  libelant 
may  proceed  against  the  ship's  freight  and  master,  or 
against  the  ship  and  freight,  or  against  the  own^r  or 
master  alone  in  personam. 

It  appears  to  me  entirely  clear,  that  in  the  case  of  a 
vessel  wholly  destroyed,  and  cargo  saved,  the  wages 
attach  to  the  freight  of  the  latter ;  and  I  apprehend  the 
better  opinion  is  that  the  privilege  exists  as  to  any  part 
of  freight  paid  upon  part  of  a  continuous  voyage,  as  well 
as  upon  that  resulting  from  the  goods  saved  at  the 
shipwreck. 

The  next  inquiry  is:  What  is  the  rule,  when  there  is 
saved  both  enough  of  the  ship  and  enough  of  the  fr^eight 
to  discharge  the  wages  of  the  mariners?  Such  is  t-he 
present  case.  It  is,  I  believe,  entirely  undecided  in  onr 
Maritime  Law. 

Emerigon  discusses  the  question :  *'Are  the  wages  to  be 
taken  on  the  freight  rather  than  on  the  wreck  ?  A  vesad 
is  wrecked ;  the  merchandise  and  rigging  are  saved ;  the 
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sailors  have  a  privilege  on  the  freight,  and  on  the  vessel, 
in  solido.  If  the  sailors  are  paid  out  of  the  remains  of 
the  wreck,  there  might  remain  nothing  for  the  insurers. 
Axe  the  latter  entitled  to  oblige  the  sailors  to  turn  to  the 
freight,  or  to  reimburse  themselves  out  of  the  freight  for 
the  value  of  the  wreck  absorbed  by  the  crew  ?  "  "  Since 
the  freights  are  fruits  of  the  vessel,  it  is  just  that  they 
should  be  first  employed  to  pay  the  wages  of  those  who 
have  produced  them  by  their  labor.  This  destination 
comes  from  the  nature  of  things,  whereas  the  privilege  on 
the  hull  is  opposed  to  the  common  law,  as  authors  tell 
us,"  citing  Stypman,  Buricke  and  Straccha. 

He  cites  an  Arret  of  the  Parliament  of  Aix  precisely  to 
the  point — where  the  owner,  who  had  paid  wages  out  of 
the  wreck  saved,  and  had  received  freight  on  part  of  the 
voyage,  was  compelled  to  pay  the  insurers  on  the  vessel 
the  value  of  the  wreck  saved,  without  allowance  for. 
wages. 

But  the  259th  Article  of  the  French  Code  of  Commerce, 
provides,  that  if  some  part  of  the  vessel  be  saved,  the 
seamen  engaged  by  the  voyage  or  the  month  are  to  be 
paid  their  wages  already  due  out  of  the  wreck  which  they 
have  saved.  If  the  wreck  be  not  suflScient,  or  if  there  be 
only  goods  saved,  they  shall  be  paid  their  wages  subsidi- 
arily out  of  the  freight.  The  258th  Article  had  recognized 
the  rule  that  in  case  of  stranding,  capture  or  shipwreck, 
with  a  total  loss  of  vessel  and  cargo,  the  seamen  lose  their 
wages. 

The  Ck)mmentators  appear  to  have  found  this  article  of 
the  Code  so  explicit  as  to  need  little  illustration.  M. 
Pardessus,  (Vol.  3,  No.  681,)  observes :  "If  a  part  of  the 
ship  is  saved,  however  inconsiderable,  the  seamen  are  to 
be  paid  their  wages  earned  from  the  proceeds  of  the 
remnants.  There  is  to  be  deducted  the  expenses  of 
salvage,  whether  efltected  by  the  captain,  by  public  autho- 
rity, or  by  volunteers.  This  deduction  is  founded  on  the 
principle  of  civil  law,  which  declares  that  all  exi)enditures 
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for  the   preservation  of  a   thing    constitute  privileges 
upon  it." 

The  author  shows  that  the  seamen  may  participate  in 
the  compensation  for  such  salvage  expense,  under  regula- 
tions prescribed  by  the  government  in  an  Arret  of  1801. 

He  then  puts  the  case  imder  the  last  clause  of  the 
article,  making  freight  responsible  when  the  wreck  saved 
is  insufficient,  that  this  right  covers  freight  earned  and 
paid  or  due  on  the  outward  part  of  a  voyage  out  and 
home. 

M.  Bonlay  Paty,  in  discussing  this  article,  states  the 
opposing  views  of  M.  Valin  and  Emerigon,  upon  the 
question  whether  the  seamen  have  a  lien  for  wages  on 
outward  Aeight  received,  as  well  as  freight  on  the  return 
voyage,  and  he  concludes  that  they  can  claim  uiK>n  such 
outward  freight  for  wages  of  the  outward  voyage,  but  not 
for  those  of  the  voyage  of  return.  (Droit  Commercial 
Maritime,  torn.  2,  p.  225.) 

Thus  the  authorities  of  the  French  law  establish  that 
the  fortune  of  the  ship,  as  Emerigon  terms  it — the  wnole 
of  the  freight  and  the  whole  of  the  vessel,  and  ea^h  and 
every  relic  of  either  saved  upon  a  shipwreck,  is  pledged 
for  payment  of  the  seamen.  But  that  law  distinguishes 
and  makes  the  vessel  and  all  that  is  rescued  of  her  the 
first  fund  or  subject  to  be  resorted  to,  and  the  freight  only 
secondarily. 

I  have  therefore  quoted  the  language  of  Justice  Stoky, 
in  8heppard  v.  Taylor,  indicating  that  there  may  be  a 
resort  to  the  freight  on  goods  saved,  after  the  relicts  are 
exhausted.  It  is  proper  to  notice  that  the  point  did  not 
arise,  nor  does  the  sentence  appear  to  carry  it  into  practice. 

In  the  case  of  the  NipliorVs  crew,  (13  Boston  Law  Re- 
porter, [Monthly  Law  E.,  N.  8.,  vol.  3,]  266,)  Mr.  Justice 
Woodbury  held  to  the  rule,  in  its  utmost  rigor,  that 
freight  is  the  mother  of  wages.  That  hence  the  sa\iiig  of 
the  vessel,  in  whole  or  in  part,  gives  no  title  to  wages,  if 
freight  is  not  earned.  The  earning  of  freight,  alone,  or 
its  being  earned,  being  prevented  by  the  owner,  consti- 
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tated  the  title  to  wages.  It  was  the  cargo  or  freight 
saved,  and  not  the  ship,  which  was  the  seamen's  security. 
Therefore,  if  the  security  of  freight  fail,  the  seamen  can 
only  look  to  the  fragments  of  the  wreck,  as  salvors.  This 
he  allowed  they  could  do.  It  should  be  observed  that  the 
positive  decision  was  that  the  owners  of  cargo  were  not 
personally  liable. 

This  line  of  reasoning  is  logical  and  consistent,  if  it  is 
conceded  that  the  moment  a  wreck  occurs,  (resulting  in 
the  loss  of  the  cargo,)  whatever  the  seamen  do  to  save 
vessel  or  cargo,  they  do  as  salvors;  that  the  relation  as 
mariners  is  extinguished,  and  a  new  one  established. 
Then  the  expenses  of  salvage  are  deducted  naturally  from 
the  thing  saved;  and  wages,  if  adopted  as  the  rate  of 
compensation,  are  part  of  such  expenses.  And  then, 
when  portions  of  the  cargo  and  portions  of  the  vessel  are 
preserved,  a  proportion  of  such  salvage  exi)enses  should 
fiall  ui^on  each  corresponding  with  tbe  amount  so  rescued. 

But  the  basis  of  this  reasoning  fails,  if  we  yield,  as  it 
seems  to  me  we  must,  to  the  argument  of  Lord  Stowell 
in  the  case  of  the  Neptune,  that  seamen  cannot  be,  except 
in  some  rare  instances,  regarded  as  salvors.  And  this 
proposition  has  received  the  sanction  of  the  Supreme 
Court  of  the  United  States,  ia  Hobart  v.  Drogan^  (10 
Peters'  U.  S.  B.,  110.)  Mr.  Justice  Story  states  it  expli- 
citly, and  adopts  Lord  Stowbll's  definition  of  a  salvor. 

It  may  tend  to  throw  some  light  upon  a  question  thus 
undecided,  if  we  look  to  the  relations  and  obligations  of 
the  owner  of  the  vessel  to  the  shipper.  His  duty  con- 
tinues after  shipwreck  as  imperative  as  it  was  before.  He 
is  bound  to  use  every  eflfort  to  protect  and  forward  the 
^oods.  His  responsibility  as  a  common  carrier  survives 
the  disaster. 

In  the  expressive  though  figurative  language  of  the 
maritime  law,  this  is  the  duty  of  the  ship  to  the  cargo ; 
and  accordingly  the  foreign  law  and  our  own  hold  that 
the  ship,  in  specie^  is  security  to  the  shipper  of  goods.  The 
ii^hole  subject  is  so  fully  examined  and  settled  in  the  case 
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of  the  Rebecca,  (Ware's  B.,  188,)  that  a  reference  to  any 
other  authority  is  needless.  It  was  held  that  the  ship  was 
bound,  and  could  be  libeled  for  damages  sustained  by  the 
goods  from  the  fault  of  the  master. 

It  is  true  the  merchandise  is  correlatively  bound  to  the 
ship.  It  is  so  bound  as  to  afford  seciu*ity  for  the  payment 
of  the  compensation  agreed  upon,  if  the  conditions  are 
complied  with  and  the  property  delivered.  In  the  case 
of  the  Bebecca,  the  learned  Judge  quotes  the  Consulate  of 
the  Sea,  (chs.  58  and  63,)  as  determining  that  if  any  part 
of  the  cargo  is  damaged,  the  captain  shall  bear  the  loss, 
and  if  he  is  unable  to  pay,  the  ship  shall ;  and  if  the  ship  is 
sold,  the  merchant  shall  be  preferred  to  all  other  creditors, 
except  the  seamen  for  their  wages. 

Now,  this  duty  would  not  be  performed  if  the  cargo  or 
its  owners  were  subject  to  any  charge  for  the  wages  of 
seamen  exerting  themselves  to  rescue  it.  Then,  as  between 
owners  of  cargo  and  owners  of  vessel,  the  case  is  entirely 
clear.  The  ship  must  answer.  But  what  is  freight? 
Practically  and  ultimately,  it  is  that  portion  of  the  cargo 
which  is  necessary  to  pay  the  transportation  of  the  whole. 
The  shipper  receives  his  goods  subject  to  a  burden,  which 
it  takes  so  much  of  his  goods  to  discharge.  Now,  to  test 
the  question  justly,  we  must  suppose  a  distinct  ownership 
of  the  ship  and  of  the  freight.  If  it  is  the  obligation  of 
the  vessel  and  all  that  remains  of  her  to  exonerate  the 
cargo  generally  from  the  payment  of  wages,  it  seems  both 
logical  and  just  to  hold  that  such  portion  of  the  cargo  as 
represents  freight  should  be  equally  excepted.  Between 
the  owner  of  a  vessel  and  the  owner  of  her  cargo,  the  pri- 
mary and  absolute  obligation  to  deliver  it  on  payment  of 
freight  renders  the  case  very  clear,  that  the  owner  of  the 
vessel  must  apply  whatever  is  saved  of  her  in  exoneration 
of  the  owner  of  the  cargo  from  exx)enses  attending  the 
delivery.  Between  insurers  of  vessel  and  insurers  of  cargo, 
the  rule  must  be  the  same,  as  they  are  substitutes  for  the 
respective  owners ;  and  the  rule  seems  to  me  to  be  equally 
Just  and  sound,  when  the  question  arises  either  between 
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insurers  on  vessel  and  insurers  on  freight,  or  as  in  the 
present  case,  between  the  owner  of  the  vessel  and 
insurers  on  freight. 

The  abandonment  here  gave  a  right  to  the  insurers  to 
all  the  freight  received  on  the  goods  saved,  had  they  i>aid 
a  total  loss.  The  plaintiff  received  the  three-fifths  on  their 
account,  because  the  plaintiff  had  funds  sufficient  to  pay 
the  wages,  derived  from  another  fund  primarily  liable. 

My  conclusion  is,  that  whenever,  upon  a  wreck  taking 
place,  portions  of  the  vessel  and  portions  of  the  cargo  are/ 
saved,  and  the  proceeds  of  the  former  and  freight  upon 
the  latter  are  received,  the  proceeds  of  the  former  are  first 
applicable  to  the  payment  of  the  wages  of  seamen  who 
have  labored  for  the  preservation  of  both. 

In  this  case  the  claim  of  the  plaintiff  was  $15,000.  He 
admits  payment  of  $12,500.  Three-fifths  of  the  freight 
collected  by  him  is  $2,565.69,  so  that  he  has  received 
$65.69  beyond  his  demand,  and  this  sum  belonged  to  the 
defendant. 

As  the  case  is  presented  to  us,  there  must  be  a  new  trial, 
with  costs  to  abide  the  event.^ 


William  Jellinghaus,  Eespondent,  v.  The  New  York 
Insurance  Company,  Appellants. 

1.  A  marine  policy  contained  the  following  clause :  "  In  case  of  a  partial 
loss  by  sea^  or  damage  to  dry  goods,  cutlery  or  other  hardware,  the  loss 
shall  be  ascertained  by  a  separation  and  sale  of  the  portion  only  of  the  con- 
tents of  the  packages  so  damaged,  and  not  otherwise."  Upon  a  loss  occur- 
ring, the  agent  of  the  company  instructed  an  auctioneer  to  sell  the"  goods, 
which  was  not  objected  to  by  the  assured.  The  auctioneers  failed  before 
paying  over  all  the  proceeds,  j 

Heldj  that  the  company  were  liable  for  the  proceeds  unpaid,  if  it  could 
be  shown  that  the  assured  gave  up  the  goods  to  the  company  to  be  sold  by 
them,  and  the  company  assumed  the  sale  and  control  of  the  goods  as  their 
own,  and  caused  them  to  be  sold  on  their  own  account^  or  if  it  could  be 
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shown  that  they  were  delivered  upon  an  arrangement  that  the  company 
should  take  the  goods  and  make  the  sale  at  their  own  risk ;  but  otherwise 
the  company  were  not  liable. 

2.  Held  further^  that  it  was  for  the  jury  to  say  upon  the  whole  evidence  in 
this  case  whether  the  arrangements  alleged  by  the  plaintifT  were  made,  and 
the  assistant  or  vice-president  had  authority,  or  whether  the  acts  of  the 
vice-president  were  ratified,  approved,  and  sanctioned  by  the  company. 

3.  The  vice-president  of  an  insurance  company  does  not^  merely  by  virtue  of 
his  office,  have  authority  to  receive,  from  the  insured,  goods  which  are 
injured,  and  to  agree  with  him  that  the  same  shall  be  the  property  of 
tlie  company,  or  shall  be  sold  under  the  direction  of  the  company  and  at 
their  risk,  so  as  to  render  the  company  responsible  for  the  solvency  of  aac- 
tioneers  employed  to  sell  the  goods.  Such  authority  is  not  necessarily 
involved  in  the  power  to  adjust  losses. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  9th;  decided,  June  Ist,  1861. 

Appeal  from  a  judgment.  This  was  an  action  to  re- 
cover the  price  which  tweuty-seven  cases  of  damaged 
hardware,  which  had  been  insured  by  the  defendants,  on 
a  voyage  from  Bremen  to  New  York,  were  sold  for,  at 
auction  in  the  City  of  New  York. 

This  cause  had  been  twice  before  tried  in  this  Conrt 
On  the  first  trial,  which  is  reported  in  1  Sandf.,  18,  it  ap- 
peared by  the  evidence  that  the  insurers  named  an  auction- 
eer to  sell  the  damaged  goods,  and  the  insured,  at  their 
request,  prepared  the  goods  for  sale,  and  sent  them  to  the 
auctioneer,  who  sold  them,  and  failed  without  accounting 
for  the  proceeds ;  and  the  Court  held  that  the  appointment 
of  the  auctioneer  must  be  deemed  the  joint  act  of  the 
parties,  and  that  the  insurers  were  not  liable  for  the  loss 
by  his  failure.  On  the  second  trial  it  was  proved  that  the 
Vice-President  of  the  insurers  accepted  the  goods;  and  the 
court  held  that  his  authority  to  do  so  was  not  to  be  pre- 
sumed, and  that  a  verdict  for  the  plaintiff*  could  not  be 
sustained,  and  a  new  trial  was  ordered.  (6  Duer,  1.)^ 

The  third  trial  was  had  before  Mr.  Justice  Wooiv 
EUFF,  and  a  Jury,  on  the  24th  day  of  January,  1859.  The 
following  facts  were  admitted  by  both  parties  on  the  trial. 

I  The  cause  come  np  again  on  a  question  of  practice,  which  is  reported  in  6  Boaw.,  ffOL 
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That  on  the  20th  of  October,  1847,  an  open  policy  of 
insurance  for  $100,000  was  made  by  the  defendants  with 
Spies,  Christ  &  Co.,  of  the  city  of  New  York,  merchants, 
on  account  of  whom  it  might  concern,  on  merchandise  on 
board  vessel  or  vessels,  from  Hamburg,  Antwerp,  Bremen, 
or  Havre. 

That  in  or  about  July,  1848,  forty-six  cases  of  hardware, 
covered  by  said  policy,  and  belonging  to  the  plaintiff,  were 
shipped  from  Bremen  to  New  York  on  board  the  ship 
Charlotte  Eeed. 

That  the  forty-six  cases  of  hardware,  on  the  arrival  of 
the  said  ship,  were  delivered  to  the  plaintiff's  agent  in 
New  York,  and  that  thirty-five  of  the  said  ca^e^  were 
damaged  by  sea  water. 

That  Spies,  Christ  &  Co.  assigned  to  the  plaintiff  their 
right  to  claim  under  the  policy  for  such  damage. 

That  the  amount  of  damage  on  eight  of  the  said  thirty- 
five  cases  was  agreed  upon  between  the  plaintiff's  agent 
and  the  defendauts  at  the  sum  of  $88.84. 
4^  That  the  invoice  value  of  the  remaining  twenty-seven 
cases  was  $2,442.57,  and  that  they  were  insured  to  that 
amount  under  the  policy. 

That  the  net  market  value  of  the  said  twenty-seven 
cases,  if  the  same  had  not  been  damaged,  was  $4,969.16. 

That  the  said  twenty-seven  cases  were  sold  at  auction,  in 
the  City  of  New  York,  on  the  21st  September,  1848,  and 
that  the  proceeds  of  such  sale  amounted  to  $2,357.14. 

That  the  auctioneer's  charges  and  commissions  for  sell- 
ing the  said  twenty-seven  cases  amounted  to  $117.86. 

That  the  expense  of  cleaning  the  hardware  in  the  twenty- 
seven  cases,  and  putting  the  same  in  good  order  for  the 
sale  at  auction,  was  $8:98 ;  and  that  the  auctioneer  failed 
to  pay  over  the  proceeds  of  the  sale  to  either  party. 

The  plaintiff  claimed  that  by  taking  the  control  and 
management  of  the  goods,  with  the  consent  of  the  insured, 
and  causing  them  to  be  sold  in  their  own  name,  and  for 
their  own  account,  the  defendants  became  responsible  to 
the  plaintiff  for  the  proceeds  of  the  sale. 
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The  defendants  claimed  that  the  sale  was  made  in  pap 
suance  of  a  clause  in  the  policy,  which  was  in  these  words : 
"  In  case  of  partial  loss  by  sea,  damage  to  dry  goods,  cut- 
lery, or  other  hardware,  the  loss  shall  be  ascertained  by  a 
separation  and  sale  of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  not  otherwise;  and  the 
same  practice  shall  obtain  as  to  all  other  merchandise,  sa 
far  as  practicable." 

The  evidence  offered  by  the  plaintiff  was  to  the  effect* 
that  the  Assistant  President  or  Vice-President  of  the  de- 
fendants, on  adjusting  the  loss,  said  to  the  agent  of  the 
insured  that  the  Company  would  require  the  twenty-seven 
cases  of  damaged  goods  to  be  sold  at  auction ;  that  the 
auctioneers  were  employed  by  the  defendants  or  their 
agent;  that  the  auctioneers  rendered  their  account  of 
sales  to  the  defendants,  and  that  the  defendants  gave  the 
agent  of  the  insured  an  order  on  the  auctioneers  for  pay- 
ment of  the  proceeds. 

At  the  close  of  the  plaintiff's  evidence,  the  counsel  for 
the  defendants  moved  that  the  complaint  be  dismissed 
and  the  plaintiff  be  nonsuited ;  which  motion  was  denied, 
and  the  defendauts-excepted. 

The  defendants'  evidence  went  to  show,  that  the  auc- 
tioneers were  designated  by  the  agent  for  the  insured,  and 
that  the  Vice-President  of  the  defendants  reluctantly  as 
sented    to  employing  them  instead  of   the  Company's 
regular  auctioneers. 

The  Counsel  for  the  defendants,  after  offering  in  evi- 
dence the  charter  of  the  defendants,  renewed  his  motion 
that  the  complaint  be  dismissed ;  and  the  Judge  refused 
to  grant  it,  to  which  decision  the  defendants'  Counsel 
excepted. 

The  Judge  charged  the  Jury  as  follows : 

''The  claim  made  in  this  case,  although  it  arises  out  of  a 
policy  of  insurance,  and  alleged  acts  of  the  parties  done 
in  consequence  of  their  occupying  to  each  other  the 
relation  of  insurer  and  insured,  does  not,  in  strictness,  arise 
on  the  policy  of  insurance,  nor  does  it  necessarily  involve 
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questions  of  insurance  law.  The  Company  having,  as  is 
eonceded,  paid  the  actual  loss  under  the  policy  incurred 
by  the  perils  insured  against,  the  controverted  question 
is,  whether  the  defendants  are  liable  to  the  plaintiff  for 
the  proceeds  of  the  sale  of  twenty-seven  cases  of  the 
insured  goods  sent  to  the  auction  and  sold.  The  defend- 
ants claim  that  the  sale  was  made  in  pursuance  of  the 
clause  in  the  policy,  which  is  in  these  words :  **  In  case  of 
partial  loss  by  sea  damage  to  dry  goods,  cutlery,  or  other 
hardware,  the  loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  contents  of  the  pack- 
ages so  damaged,  and  not  otherwise ;  and  the  same  prac- 
tice shall  obtain  as  to  all  other  merchandise,  as  far  as  prac- 
ticable." If  nothing  more  existed  in  the  case,  he  further 
said,  than  a  sale,  in  pursuance  of  that  provision,  it  would 
not,  of  itself,  render  the  Company  liable  for  the  proceeds. 
That  provision  pointed  out  the  mode  of  ascertaining  and 
fixing  the  amoimt  of  loss.  Both,  in  such  case,  would  be 
interested  in  the  sale ;  the  plaintiff  would  be  interested  as 
owner,  the  defendants  as  insurers.  •  •  •  •  Upon  the 
mere  facts  that  the  parties  agreed  upon  an  auctioneer  to 
sell  the  goods,  for  the  purpose  of  selling  these  goods  in 
order  to  ascertain  the  amount  of  loss  or  damage,  and  that 
a  sale  was  made  for  that  purpose,  the  defendants  were  not 
liable ;  and  that  the  evidence  in  the  case  was  not  sufficient 
to  make  them  liable,  upon  the  idea  of  an  agreement  to 
take  these  goods,  as  purchasers,  upon  a  sale  by  the  plain- 
tiff  to  them  of  the  goods. 

"  If  the  Jury  find  that  the  plaintiff  gave  up  the  goods  to 
the  defendants  to  be  sold  by  them,  and  the  Company 
assumed  the  control  and  sale  of  the  goods  as  their  own, 
and  caused  them  to  be  sold  for  their  own  account,  or  if 
they  were  delivered  upon  an  arrangement  that  the  Com- 
pany should  take  the  goods  and  make  the  sale  at  their  own 
risk — if,  in  this  sense,  the  goods  were  abandoned  to  them 
and  were  accepted  by  them,  then  they  are  liable  to  the 
plaintiff  for  the  proceeds  unless  the  arrangement  was  made 
without  competent  authority."    •••••• 
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**  The  Jury  are  not  to  regard  any  of  the  acts  of  the  auc- 
tioneer in  advertising,  cataloguing  and  otherwise,  respect- 
ing the  goods  or  their  sale,  or  accounting  for  them  as 
evidence  of  the  defendants'  acts,  unless  the  Jury  are  satis- 
fled  that  they  did  so  with  the  defendants'  authority,  or 
unless  they  find  that  the  Oompany  ratitied  such  acts. 

''The  alleged  arrangement  is  said  to  have  been  made 
with  the  Assistant  President  or  Vice-President,  Mr.  Satter- 
thwaite.  It  does  not  appear  that,  by  virtue  of  his  oflSce,  he 
had  any  authority  to  make  such  an  arrangement  as  is 
.  alleged  and  claimed  in  this  case.  Nor  can  I  say,  as  matter 
of  law,  that  he  had  any  such  authority.  Such  authority  is 
not  necessarily  involved  in  the  power  to  adjust  loss^. 

"  It  is  for  the  Jury  to  say  upon  the  whole  evidence, 
whether  the  arrangements  alleged  by  the  plaintiff  were 
made,  and  the  assistant  or  Vice-President  had  authority, 
or  whether  the  acts  of  the  Vice-President  were  ratified, 
approved  and  sanctioned  by  the  Company.  The  various 
circumstances  in  evidence,  beginning  with  the  notices  of 
loss,  the  action  of  the  Vice-President  in  adjusting  the  loss, 
and  the  matter  of  the  sale,  followed  by  the  reception  by 
the  Company  of  the  account  of  the  sales  as  made  up  for 
the  account  of  the  Company,  and  their  payment  of  so  much 
of  the  loss  as  appeared  due  under  the  policy,  and  oth^ 
circumstances,  including  the  evidence  in  regard  to  the 
interview  between  the  auctioneer  and  the  oflScers  of  the 
Company,  are  insisted  upon  by  the  plaintiff  as  warranting 
the  inference  that  the  Company  authorized  or  approved 
the  arrangement  which  the  plaintiff  alleges  was  made." 

The  Jury  found  a  verdict  for  the  plaintiff  for  $2,102.13. 

Judgment  having  been  entered  thereon,  the  defendants 
appealed. 

B.  8.  Emmet,  for  appellants. 

J5.  D.  SUliman,  for  respondent 
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By  the  Ooubt — Hoffmak,  J.  The  law  of  the  case 
was,  to  a  great  extent,  settled  when  it  was  before  the 
Gtoneral  Tenn,  in  June,  1856.  (6  Dner,  1.)  The  rule  declared 
at  a  previous  term,  was  recognized,  that  the  plaintiflFs 
conid  not  succeed  in  the  action  without  showing  that  the 
defendants  took  the  goods  as  their  own,  and  sold  them  as 
their  own. 

The  learned  Judge,  at  the  trial,  charged  the  Jury  in 
accordance  with  this  view :  **  If  the  Jury  find  that  the  plain- 
tiff gave  up  the  goods  to  the  defendants,  to  be  sold  bj'  them, 
and  the  Company  assumed  the  sale  and  control  of  the 
^oods  as  their  own,  and  caused  them  to  be  sold  on  their 
own  account,  or  if  they  were  delivered  upon  an  arrange- 
ment that  the  Company  should  take  the  goods  and  make 
the  sale  at  their  own  risk — if  in  this  sense  the  goods 
were  abandoned  to  them,  and  were  accepted  by  them,  then 
they  are  liable  to  the  plaintiff  for  the  proceeds,  unless  the 
arrangement  was  made  without  competent  authority."  The 
learned  Judge  also  charged  distinctly,  in  conformity  with 
the  principles  established  by  the  General  Term,  in  respect 
to  the  authority  of  Mr.  Satterthwaite,  and  he  submitted 
the  case  to  the  Jury  as  follows :  "  It  is  for  the  Jury  to 
say,  upon  the  whole  evidence,  whether  the  arrangements, 
alleged  by  the  plaintiff,  were  made,  and  the  Assistant  or 
Vice-President  had  authority,  or  whether  the  acts  of  the 
Vice-President  were  ratified,  approved  and  sanctioned  by 
the  Company."  He  called  their  attention  to  the  evidence 
tending  to  establish,  or  bearing  upon  one  or  other  of  these 
propositions. 

No  exception  was  taken  to  the  charge,  or  any  part  of  it, 
and  no  exception  for  not  charging  according  to  either  of 
the  requests  to  charge. 

Thus  the  case  is  before  us  upon  two  exceptions  only — 
one  for  the  refusal  of  motions  to  dismiss  the  complaint ; 
the  other  as  to  the  admission  of  evidence  relating  to  expla- 
nations of  certain  receipts. 

The  first  motion  was  made  after  the  plaintiff  had  rested. 
The  evidence  then  given  by  the  defendants  was  the  testi- 
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mony  of  Mr.  Lyell  and  of  Mr.  Satterth\iraite,  a  stipulation 
signed  by  the  attorneys,  certain  acts  of  the  Legislatme, 
and  an  admission  as  to  the  original  complaint  in  the  action 
and  its  contents. 

We  are  of  opinion  that  there  was  sufficient  testimony  be- 
fore the  Jury  when  the  motion  was  first  made,  as  well  as 
when  it  was  renewed  after  the  defendants  rested,  to  justify 
the  Judge  in  submitting  the  questions  to  the  Jury  in  the 
manner  he  did. 

The  other  exception  arises  in  this  manner :  Beoeipts  of 
Spies,  Christ  &  Co.,  signed  by  Meynen,  their  clerk,  were 
proven,  and  one  was  for  $250,  in  full  for  balance  of  par 
average  and  per  Charlotte  Weed.  The  evidence  of  Mey- 
nen was  read  from  a  printed  case.  He  had  been  asked 
whether  at  the  time  of  these  receipts,  there  was  not  an 
agreement  with  the  defendants  that  the  receipts  of  those 
payments  should  not  prejudice  any  claim  the  owner  of  the 
hardware  had  against  the  Company  for  the  proceeds  of 
the  sale  at  auction.  The  Counsel  of  the  plaintiff  read  a 
stipulation  that  the  testimony  of  Meynen  might  be  read 
firom  the  printed  case  on  subsequent  trials,  with  the  same 
effect  as  if  the  witness  was  present,  and  gave  his  testi- 
mony. An  objection  was  made,  overruled,  and  the  defend- 
ants excepted. 

It  appears  to  us  that  this  point  is  covered  by  what  has 
been  said  by  the  Court  before.  (6  Duer,  4.)  "  The  ruling 
of  the  Judge  was  excepted  to,  for  allowing  evidence  that 
the  Company  had  agreed  that  the  receipts  given  by  Mey- 
nen, should  be  without  prejudice  to  the  claim  upon  the 
Company  for  the  proceeds  of  the  sale  at  auction.  The 
defendants  do  not  include  this  exception  in  their  present 
points,  and  we  apprehend  the  objection  was  not  entitled 
to  any  weight." 

Judgment  afi^med,  with  costs. 
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Maax  BoTHScmi^D  et  a2.,  Plaintiffs  and  Bespondents,  v. 
Julius  Schuberth,  impleaded  with  A.  Vak  Bebeie, 
Defendant  and  Appellant. 

Whether  the  admission  of  an  agent  having  a  general  authority  to  transact  the 
business  of  his  principal  and  indorse  notes  in  his  name,  that  a  note,  purport- 
ing to  be  indorsed  by  him  as  agent,  was  so  indorsed,  is  evidence  of  the  fact 
of  indorsing  it,  where  the  admission  is  made  after  the  note  matures,  quctre. 
Where  an  application  is  made  to  the  agent  before  the  note  matures,  for 
information  as  to  that  fact,  and  the  principal  is,  at  the  time,  absent  from  the 
country  and  such  agent  is  conducting  his  business,  and  the  applicant  acts 
on  the  information  given,  and  relying  on  its  accuracy  takes  the  note,  the 
admission  of  the  agent  may  be  evidence  against  the  principal 
The  evidence  in  this  case,  and  the  view  taken  by  the  Court  of  its  legal  effect^ 
stated  in  the  opinion. 

(Before  Bos  worth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  10th;  decided,  June  1st,  1861. 

ApPEAii  by  defendant  Schuberth,  from  a  judgment,  and 
from  an  order  denying  a  motion  for  a  new  trial. 

The  aetion  was  brought  in  October,  1866,  by  Marx 
Botiischild,  Abraham  Bemheimer  and  Benjamin  P.  Salo- 
man,  plaintiffs*  against  Julius  Schuberth  &  A.  Van  Berkie, 
as  defendants.  It  is  on  a  note  for  $200,  dated  September 
1st,  made  by  Van  Berkie,  payable  two  months  after  its  date 
to  the  order  of  Messrs.  J.  Schuberth  &  Oo.  (under  which 
name  it  was  alleged  that  the  defendant  Schuberth  did 
business),  and  was  indorsed  "J.  Schuberth  &  Co.,  E. 
Schuberth,  Att'y." 

The  main  points  in  controversy  related  to  the  questions, 
whether  B.  Schuberth  was  authorized  to  indorse  as  Attor- 
ney of  the  defendant,  and  whether  he  in  fact  indorsed  this 
note. 

The  action  was  tried  before  Bosworth,  Ch.  J.,  and  a 
Jury,  on  the  3d  of  November,  1859.  The  substance  of  the 
pleadings  and  the  material  parts  of  the  evidence,  are  stated 
in  the  opinion  of  the  Court. 

B.  F.  Saloman,  one  of  the  plaintiffs,  against  the  objec- 
tion and  the  exception  of  the  defendant,  was  allowed  to 
BoBw.— Vol.  VIII.       87 
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testify  that,  after  the  note  in  suit  was  due,  he  exhibited  it 
to  E.  Schuberth  at  defendant's  place  of  business,  (the  latter 
being  then  in  Europe,)  and  E.  Schuberth  said  it  was  a 
business  note. 

When  plaintiffs  rested,  and  at  the  close  of  the  testimony 
the  defendant,  Schuberth,  (who  alone  defended,)  moved  for 
a  nonsuit  on  the  grounds,  that  it  had  not  been  shown  that 
the  defendant  indorsed  the  note ;  nor  that  E.  Schuberth 
was  authorized  to  indorse,  or  had,  in  fact,  indorsed  it.  The 
motion  was  denied  and  the  defendant  excepted.  The 
plaintiffs  had  a  verdict ;  defendant  moved  for  a  new  trial. 
From  the  order  denying  that  motion  and  from  the  judg- 
ment entered  on  the  verdict,  the  present  appeal  is  taken. 
The  testimony  as  to  the  authority  of  E.  Schuberth  to  in- 
dorse, is  omitted,  the  decision  on  the  appeal  not  involving 
that  question.  The  charge  of  the  Judge  is  not  contained 
in  the  printed  case. 

H.  X>.  Lapatigh,  for  appellant. 

The  conversation  between  E.  0.  Sanderson  and  E.  Schu- 
berth, (detailed  in  the  following  opinion,)  was  not  admissible 
as  evidence. 

The  exception  to  the  testimony  of  E.  F.  Saloman,  was 
well  taken. 

The  deposition  of  E.  0.  Sanderson,  does  not  tend  to 
show  that  he  exhibited  the  note  in  suit  to  E.  Schuberth; 
but  on  the  contrary,  a  note  for  $500,  and  that  wa»  exhibited 
before  the  note  in  suit  was  made.  There  is  not,  therefore, 
any  evidence,  that  E.  Schuberth  indorsed  the  note  in  suit. 

E.  H.  Owen,  for  respondents. 

E.  0.  Sanderson  had  acquired  sufficient  knowledge  of 
B.  Schuberth's  handwriting,  by  his  admission  of  the  genu- 
ineness of  the  indorsement  on  the  note  shown  to  him,  to 
entitle  him  to  te^stify  in  relation  thereto.  {Johnson  v.  Da- 
venie,  19  J.  E.,  135 :  Cunningham  v.  H.  B.  Bankf  21  Wend., 
557 ;  Edwards  on  Bills,  706.) 

Wliether  the  note  in  suit,  or  the  one  for  1500  was  sbo^-n 
by  Sanderson  to  E.  Schuberth,  was  a  question  of  fact  for 
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the  Jury,  and  the  evidence  was  such  as  to  make  the  sub- 
mission of  that  question  proper.  The  judgment  and 
order  should  be  aflBrmed. 

By  the  Coukt — Boswobth,  Oh.  J.  The  defendant  is 
sued  as  indorser  of  a  note  made  by  the  defendant,  A.  Van 
Berkie,  dated  August  1,  1856,  payable  to  the  order  of 
Messrs.  J.  Schuberth  &  Co.,  two  months  after  its  date,  for 
the  sum  of  $200.  The  complaint  alleges  that  "  Messrs.  J. 
Schuberth  &  Co."  mean  the  defendant  Schuberth ;  that  he 
indorsed  the  note;  that  it  was  duly  protested,  and  is  owned 
by  the  plaintifTs,  and  is  unpaid. 

The  answer  denies  that  the  defendant  indorsed  the  note, 
and  denies  the  allegation  of  its  due  presentment  and  pro- 
test, or  that  the  defendant  was  notified  thereof. 

The  note  purported  to  be  indoi-sed,  "  J.  Schuberth  &  Co., 
E.  Schuberth,  Att'y."  Passing  over  the  question  of  the 
power  of  E.  Schuberth  to  indorse  it,  no  one  proves  that  he 
in  fact  indorsed  it,  or  that  the  indorsement  is  in  his  hand- 
writing. 

The  only  witness  testifying  in  respect  to  that  fact  is  E. 
C.  Sanderson.  He  says  that  in  the  summer  of  1856  he 
went  to  defendant's  store  with  **  a  note,"  "  purporting  to 
be  made  by  A.  Van  Berkie,  and  to  be  indorsed  by  J. 
iSchuberth  &  Co.,  E.  Schuberth,  Att'y ;"  showed  it  to  a  per- 
son there  who  said  his  name  was  E.  Schuberth,  **  and  laid 
it  on  the  desk  with  the  indorsement  up,  and  asked  him  if 
he  had  signed  that  note  as  attoi-ney ;  he  said  that  he  had, 
that  that  signature  was  his  signature." 

The  note  in  suit  being  shown  to  the  witness,  he  fur- 
ther testified :  **  I  should  say  that  was  the  signature,  as 
near  as  I  can  judge  of  signatures.  I  mean  the  signature 
of  the  indorsement  of  J.  Schuberth  &  Co.,  Att'y  E.  Schu- 
berth ;  I  would  not  like  to  swear  to  it,  but  it  looks  like  it, 
and  I  think  is  the  same  signature ;  I  consider  myself  a 
judge  of  signatures,  and  have  had  a  great  deal  to  do  with 
such  matters^  and  have  had  occasion  to  become  familiar 
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with  the  examiiiatiou  of  signatures ;  I  have  no  doubt  it  is 
the  same  signature/' 

E.  Schuberth  testified  thus :  Sanderson  ''  made  inquiry 
in  regard  to  a  note  in  July,  1856 ;  he  inquired  about  a 
$500  note ;  Sanderson  never  brought  to  me  the  note  in 
suit.  *  *  Sanderson  never  produced  to  me  <any  note 
but  the  $500  note." 

We  think  it  quite  clear  that  Sanderson,  in  expressing  his 
belief  that  the  note  in  suit  was  "the  same  signature,"  was 
understood  as  testifying  to  his  belief  that  the  note  in  suit 
was  the  very  note  he  presented  to  E.  Schuberth,  and  whidi 
the  latter  admitted  he  indorsed. . 

If  understood  as  testifying  to  his  belief  of  the  genuine- 
ness of  the  signature  upon  the  note  in  suit,  from  its  resem* 
blance  to  that  which  he  presented,  the  testimony  of  K 
Schuberth  would  be  wholly  irrelevant.  So  understood,  be 
did  not  affirm  that  he  presented  the  note  in  suit,  nor  inti- 
iuate  that  he  ever  saw  it  before.  The  only  point  of  E. 
fichuberth's  testimony  is,  that  the  note  in  suit  was  never 
presented  to  him ;  that  only  one  note  was  presented  by 
Sanderson,  and  that  was  a  note  for  $500.  He  was  not 
asked  by  either  party  whether  he  indorsed  it.  The  defend- 
ant objected  to  the  evidence  of  Sanderson  being  received, 
(it  being  contained  in  a  deposition,)  on  the  ground  that 
*•  what  E.  Schuberth  the  attorney  said  "  was  not  competent 
evidence. 

The  Oourt  allowed  it  to  be  read,  in  connectioD  with 
the  other  papers  offered  with  it,  and  the  defendant  ex* 
cepted.  We  think  it  must  have  been  admitted,  on  Ihe 
ground  that  the  alleged  admission  related  to  the  note  in 
«uit,  and  that  it  was  indorsed  by  virtue  of  the  power  of 
attorney  which  the  plaintiffs  were  seeking  to  prove.h? 
secondary  evidence. 

If  the  admission  was  understood  to  haive  been  made 
with  reference  to  another  note,  in  no  way  connected  with 
that  in  suit,  we  think  it  incompetent  as  an  itena  of  evidence 
•to  prove  that  the  note  in  suit  was  iudovsed  by  the  attorney. 
Yiewed  as  an  admission  relating  to  another  note,  Sander- 
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son  must  be  understood  as  testifying  that  from  seeing  a 
signature  which  E.  Schuberth  admitted  to  be  genuine,  he 
believed  the  one  in  suit  was  genuine. 

The  equivocal  language  of  Sanderson,  "I  consider  my- 
self a  judge  of  sigmUures^  and  have  had  a  great  deal  to 
do  with  such  matters,  and  have  had  occasion  to  become 
familiar  with  the  escamination  of  signatures;  I  have  no 
doubt  it  is  the  same  signature,''  when  viewed  in  the  light 
of  the  other  evidence  given,  and  of  the  proceedings  had 
ftt  the  trial,  must  be  understood  as  used  to  express  his 
reasons  for  being  able  to  identify  the  signature  upon  the 
note  in  suit,  as  the  same  signature  which  E.  Schuberth 
admitted  to  be  genuine. 

In  this  view  of  the  evidence,  it  was  not  sufficient  to 
establish  the  fact  of  indorsement  by  the  attorney.  E. 
Schuberth  testified  that  this  note  was  never  shown  to  him 
by  Sanderson,  but  stated  what  note  was,  and  the  latter 
was  not  recalled  to  prove  that  he  never  presented  or  had 
in  his  possession  a  note  for  $500,  thus  indorsed,  nor 
to  deny  that  he  presented  the  note  he  did  present,  in 
July,  1836,  whereas  the  note  in  suit  is  dated  August  1, 
1856. 

It  is  not  entirely  clear  that  the  admission  of  E.  Schu- 
berth was  competent  evidence  to  prove  that  he  indorsed 
the  note. 

The  objection  is,  that  the  admission  relates  to  a  past 
transaction ;  and  that  although  what  an  agent  says  during 
a  transaction  within  the  apparent  scope  of  his  authority 
and  forming  part  of  the  res  gestce^  is  admissible;  yet  what 
he  Bays  at  a  period  subsequent  to  its  conclusion  is  not 
evidence.  (4  Wend.,  354.)  Thus  it  has  been  held,  that  the 
declarations  of  one  who  had  been  an  agent  to  make  a  con- 
tract, after  he  made  it,  though  he  was  still  agent  to  make 
like  contracts  for  the  same  party,  were  inadmissible  to 
affect  his  principal  in  respect  to  the  terms  or  construction 
of  the  former  contract,  for  they  were  not  part  of  the  res 
gesUB.  (Haven  v.  Brown^  7  Greenl.,  421;  Cow.,  Hill  & 
Bdw.  ITotes,  vol.  1,  512.) 


n 


294  OASES  IN  THE  SUPBEIOE  OOUET. 

Paige  et  al  v.  Wilson  a  al 

But  the  act  of  makiDg  the  indorsement  being  proved,  if  it 
was  shown,  by  way  of  defense,  that  the  note  was  one 
which,  in  fact,  the  attorney  had  no  right  to  indorse,  yet 
being  one  which,  on  its  face,  was  apparently  within  the 
power,  a  plaintiff  might  show  that  before  taking  it,  he 
applied  to  the  attorney  for  information  as  to  its  character, 
and  his  representations  of  its  being  of  the  character  which 
the  power  apparently  embraced,  and  that  the  plaintiff  took 
it  and  paid  value,  relying  on  such  representations.  Such 
a  holder  might,  probably,  show  the  admissions  by  the 
agent  of  the  genuineness  of  the  indorsement,  proving  that 
it  was  a  representation  on  which  he  had  acted.  Sucdi  ad- 
missions, when  admissible,  operate  by  way  of  estoppel, 
and  may  bind  the  principal,  though  false  in  fact.  (Farmers' 
and  Mechanics'  Bank  of  Kent  Co.  v.  Butchers^  and  Ihrorers^ 
Bank,  16  N.  Y.  E.,  135,  et  seq.) 

But  this  case,  at  the  trial,  raised  no  such  question.  The 
only  questions  in  this  regard  were,  whether  the  note,  on 
its  face,  was  one  which  the  terms  of  the  power  apparently 
authorized  the  attorney  to  indorse,  and  whether  he  in  fact 
indorsed  it. 

We  think  the  defendant  was  entitled  to  a  nonsuit  upc»i 
the  evidence,  as  the  case  presents  it. 

The  judgment  must  be  revei'sed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


James  W.  Paige  et  al..  Plaintiffs  and  Eespondents,  r. 
L.  O.  Wilson  et  aJ.,  Defendants  and  Apx>ellants. 

1.  An  action  by  a  creditor,  to  enjoin  his  debtor  from  making  an  assignmeni 
or  disposing  of  his  assets  to  the  preference  of  other  creditors,  in  violation  of 
an  agreement  by  which  he  had  obtained  credit  from  the  plaintiff,  and  to 
have  his  assets  appropriated  pro  rata  between  the  plaintiff  and  other  credi- 
tors, does  not  preclude  the  same  creditor  from  bringing  a  subsequent  actioa 
to  recover  judgment  against  the  debtor  upon  the  same  indebtedness.     Tbo 
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cause  of  action  in  th«  first  case  is  upon  an  equitable  demand  triable  by  the 
courts  and  the  costs  are  in  the  discretion  of  the  court^  and  before  the  Code 
a  court  of  law  would  have  had  no  jurisdiction  of  the  case.  In  the  second 
case  the  cause  of  action  arises  upon  express  contract,  is  a  legal  demand,  is 
triable  by  a  jury  and  not  by  the  court,  and  plaintiff's  right  to  costs  is  abso- 
lute, and  a  court  of  equity  strictly  would  have  had  no  jurisdiction  of  the 
case.  These  causes  of  action  are  not  the  same,  within  the  rule  that  a  former 
action  pending  for  the  same  cause  abates  the  present  action. 
2.  The  Code  does  not  establish  any  new  rule  of  determining  the  identity  of 
causes  of  action  in  this  respect 

(Before  Bosworth,  Gh.  J^  and  Moncrief  and  WHrri,  J.  J.) 
Heard,  May  17;  decided,  June  1,  1861. 

Appeal  from  a  judgment  recovered  by  the  plaintiflFs 
after  a  trial  before  Mr.  Justice  Hoffman,  and  a  Jury 
on  the  8th  day  of  May,  1860. 

The  defendants,  having  become  very  largely  indebted 
to  the  plaintiffs  for  goods  sold,  the  debt  falling  due  in  the 
fall  of  1857,  procured  from  the  plaintiffs,  as  the  plaintiffs 
alleged,  an  extension  of  the  time  of  payment,  upon  repre- 
sentations that  their  embarrassments  were  only  tempo- 
rary, and  that  by  receiving  an  extension  of  credit,  they 
would  be  able  to  make  payment  in  full,  or  if  not,  that  the 
plaintiffs  should  receive  as  large  a  proportion  of  their 
demands  as  any  other  of  the  defendants'  creditors. 

In  1858  the  plaintifra  commenced  an  action  in  the 
Supreme  Court  of  this  State,  in  which  their  complaint, 
after  alleging  these  facts,  proceeded  to  state  that  the 
defendants  had  not  paid  any  part  of  the  plaintiffs'  demand, 
although  they  had  paid  some  other  creditors  in  full,  and 
that  they  now  threatened  to  make  an  assignment  with 
preferences,  postponing  the  plaintiffs'  demand  to  others. 

The  relief  demanded  in  the  action  in  the  Supreme  Court, 
was  that  the  defendants'  property  be  appropriated  to  the 
payment  of  their  debts,  in  such  a  manner  that  no  creditors 
who  were  such  at  the  time  of  the  extension,  should  receive 
a  greater  share  than  the  plaintiffs,  and  for  an  injunction 
and  a  receiver. 

By  a  supplemental  complaint,  subsequently  filed  in  the 
Bame  action,  the  plaintiffs  alleged  that  the  defendants  had 
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meanwhile  made  an  assignment  of  their  property  with 
preferences,  and  stated  further  facts  as  impeaching  it,  and 
demanded  for  further  relief  that  the  assignment  be  set  aside. 

While  that  action  in  the  Supreme  Court  was  {^ending, 
and  before  its  trial,  the  plaintiffs  brought  the  present 
action  in  this  Court  to  recover  judgment  for  the  indebted- 
ness which  was  the  foundation  of  that  action. 

The  summons  in  this  action  was  for  a  money  demand,  and 
the  complaint  in  this  action  alleged  that  the  defendants,  L. 
O.  Wilson  &  Co.,  by  false  representations,  induced  the  plain- 
tiffs, Paige  &  Co.,  to  extend  the  credit,  or  time  of  payment, 
on  their  demand  for  goods  sold,  which  fell  due  in  the  fall 
of  1857  ;  and  it  demanded  judgment  for  the  amount  due. 

The  answer  alleged,  for  a  third  defense,  "that  the  plain- 
tiffs, before  the  commencement  of  tliis  action,  commenced 
an  action  against  the  defendants  in  the  Supreme  Court, 
for  the  same  cause  of  action  and  debt,  which  are  the  sub- 
jects of  this  suit  and  of  said  complaint,  and  said  former 
action  is  now  pending  and  undetermined.*' 

The  defendants'  Counsel  gave  in  evidence  the  pleadings 
in  the  action  pending  in  the  Supreme  Court,  and  thereupon 
moved  to  dismiss  the  complaint  in  this  action,  on  the 
ground  that  the  whole  debt,  part  of  which  was  claimed  in 
the  action  aforesaid  in  the  Supreme  Court,  was  due  when 
that  action  was  commenced,  and  should  have  been  in- 
cluded in  that  suit,  and  that  this  action,  subsequently 
commenced  for  another  part  of  the  debt,  could  not  by 
reason  of  the  premises  be  maintained. 

The  Court  overruled  such  motion  and  refused  to  dismiss 
the  complaint,  to  which  decision  and  ruling  the  defend- 
ants' Counsel  duly  excepted. 

The  Jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  amount  claimed. 

Prom  the  judgment  entered  upon  this  verdict  the  de- 
fendants appealed. 

Wm.  C.  Traphagen  and  James  T.  Brady  for  the 
appellants. 
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The  whole  debt  fix)in  Wilson  &  Oo.  to  Paige  &  Co.,  was 
due  when  the  first  action  was  bronght,  and  not  having 
been  claimed  in  that  action  cannot  be  recovered  in  this, 
•  the  defense  of  such  former  suit  being  specifically  set  up  in 
an  answer.  {Bendemagle  v.  Cocks^  19  Wend.,  207 ;  and 
see  16  N.  T.  E.,  549 ;  16  Johns.,  136.) 

David  Dvdley  Fidd,  for  the  respondents. 

The  only  question  raised  on  the  trial  related  to  the 
pendency  of  another  action  between  the  same  parties. 
The  defense  stated  in  the  answer  was,  that  another  action 
was  pending  between  the  same  parties  for  the  same  cause. 
The  defense  stated  on  the  trial  was  not  that  the  former 
action  was  for  the  same  cause,  but  ought  to  have  been. 
It  is  a  sufficient  reply,  that  the  defense  in  the  answer  was 
abandoned  at  the  trial,  and  that  the  defense  taken  at  the 
trial  was  inadmissible,  because  not  in  the  answer.  But 
there  was  a  better  reply  still.  The  former  action  was  for 
a  different  cause.  Its  purpose  was  to  enforce  an  alleged 
agreement  of  the  defendants  not  to  make  preferences 
between  their  creditors,  and  to  procure  a  distribution  of 
their  property  equally  among  their  creditors.  {Ward  v. 
Dewey,  12  How.  Pr.,  193.) 

By  the  Ooubt — Bosworth,  Oh.  J.  The  defendants  in 
the  third  head  of  their  answer  aver,  "that  the  plaintiffs, 
before  the  commencement  of  this  action,  commenced  an 
action  against  the  defendants  in  the  Supreme  Oourt,  for 
the  same  cause  of  action  and  debt  which  are  the  subjects 
of  this  suit  and  of  said  complaint,  and  said  foimer  action 
is  now  i>ending  and  undetermined."  The  practical  ques- 
tion is,  "Did  the  defendants  establish,  at  the  trial,  the 
truth  of  this  averment?" 

The  cause  of  action  in  the  suit  before  us,  arises  upon 
express  contract,  is  a  legal  demand,  is  triable  by  a  Jury 
and  not  by  the  Oourt,  (Oode,  ^  253,)  and  the  plaintiffs' 
right  to  costs  is  absolute,  on  judgment  being  entered  on 
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the  verdict.  (Id.,  304,  sub.  4.)    The  old  Ck)urt  of  Chancery 
would  have  no  jurisdiction  of  it. 

The  action  in  the  Supreme  Court  is  upon  an  equitable 
demand,  is  triable  by  the  Court,  (Code,  §  254,)  and  the- 
costs  of  it  can  be  awarded  according  to  the  discretion  of 
the  Court.    A  Court  of  Law,  prior  to  the  Code,  would 
have  no  jurisdiction  of  it. 

The  action  in  this  Court  is  brought  to  recover  a  judg- 
ment for  money,  eo  naming,  et  in  numero.  The  action  in 
the  Supreme  Court,  is  brought  to  compel  an  application 
of  the  property  which  the  defendants  had  in  October, 
1857,  to  the  payment,  pro  rata,  of  the  debts  then  owing 
by  them  and  previously  contracted,  whether  then  due  or 
to  become  payable  afterwards.  That  action  was  brought 
on  behalf  of  the  plaintiffs,  and  all  other  creditors  who 
might  come  in  and  contribute  to  the  expenses  of  it. 

It  is  indeed  true,  that  the  Code  abolishes  all  forms  of 
pleading  theretofore  existing,  (^  140,)  and  that  when  an 
answer  is  put  in,  the  Court  may  grant  to  the  plaintiff, 
"  any  relief  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  issue."  (Id.,  §  275.) 

Marquat  v.  Marquat,  (2  Kern.,  336,)  favors  the  idea, 
that  the  plaintiffs  may  have  judgment  in  the  action  in  the 
Supreme  Court,  for  the  amount  of  their  debt,  although 
they  fail  to  prove  the  facts  alleged  and  relied  upon  to  estab- 
lish a  right  to  the  relief  specially  prayed  for  in  the  com- 
plaint in  that  suit.  If  this  be  so,  then,  if  on  a  trial  of  that 
action,  the  Court  should  refuse  to  give  such  a  judgment, 
and  if  the  plaintiffs  instead  of  appealing  should  commence 
a  suit  like  the  present,  the  question  would  arise  whether 
such  judgment  would  be  a  bar,  as  presenting  a  case  of  r» 
adjudicata. 

But  it  may  be  that  the  plaintiffs'  present  position  is 
not  so  unfavorable  as  it  would  be  in  the  case  supposed. 
The  former  suit  has  not  been  tried.  At  all  events  there  is 
no  evidence  of  it  in  the  case  before  us.  And  if  the  sysr 
tem  existing  when  the  Code  was  enacted  was  now  in  force, 
and  the  suit  in  the  Supreme  Court  had  been  in  the  Oouit 
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of  Chancery,  I  think  it  quite  clear,  that  a  dismissal  of  such 
a  bill  by  the  Court  of  Chancery  would  not  be  a  bar  to  the 
present  action. 

The  causes  of  action  in  the  two  suits  are  not  the  same, 
within  any  rule  of  testing  and  determining  their  identity, 
established  prior  to  the  Code.  No  new  rule  on  that  sub- 
ject has  been  enacted  by  the  Code. 

Although  the  Supreme  Court  may,  perhaps,  be  compe- 
tent to  grant  relief  in  the  action  in  that  Court,  which  the 
old  Court  of  Chancery  could  not  give  on  a  bill  containing 
the  same  allegations  of  fact  as  are  found  in  the  complaint 
in  Jhe  Supreme  Court,  yet  it  does  not  necessarily  follow 
that  the  causes  of  action  stated  in  the  complaints  in  these 
two  suits  must  be  held  to  be  the  same,  when  they  clearly 
would  not  have  been  prior  to  the  Code. 

Where  the  cause  and  object  of  both  actions  is  the  same, 
a  judgment  in  the  prior  bars  the  subsequent  suit.  But, 
where  the  cause  or  object  of  the  actions  is  different,  the 
prior  judgment  is  no  bar  to  the  subsequent  suit;  although 
any  point  common  to  both  and  actually  determined  in  the 
first,  would  conclude  the  parties  in  respect  to  it  in  the 
second  suit.  (2  Cow.,  Hill.,  and  Edwards*  Notes,  vol.  2,  p. 
18,  note  1.) 

As  a  dismissal  of  a  bill  in  Chancery  containing  the  same 
allegations  as  the  complaint  in  the  Supreme  Court,  would 
not  be  a  bar  to  the  second,  the  pendency  of  such  an  action 
as  the  former  would  not  abate  a  suit,  like  the  present,  sub- 
sequently brought. 

We,  therefore,  conclude,  that  the  two  suits  are  not  for 
the  same  cause  of  action,  within  the  meaning  of  the  rule 
that  makes  the  suit  first  brought  a  sufficient  matter  for 
abating  the  second,  and  that  the  judgment  should  be 
afiiruied. 
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The  Mayor,  Aldermen  and  Commonalty  of  the 
City  op  New  York,  Plaintiffs,  v.  The  Parker  Vein 
Steamship  Company  et  ah.  Defendants. 

1.  In  an  action  on  a  bond  given  to  secure  rent  reserved  by  a  oovenaot  in  a 
lease,  a  demand  against  the  plaintiff  for  a  wrongful  conversion  in  removing 
from  the  demised  premises,  fixtures  placed  there  by  the  tenant,  one  of  the 
defendants,  but  of  which  the  lease  did  not  contemplate  the  erection  nor 
provide  for  the  privilege  of  removal,  is  not  available  as  a  counterclaim. 

2.  Such  a  demand  cannot  be  made  a  demand  arising  on  contract,  within  the 
meaning  of  subdivision  2  of  section  150  of  the  CJode  of  Procedure,  by 
the  fiction  of  waiving  the  tort  and  proceeding  upon  an  implied  promise  to 
pay  for  the  goods  taken ;  but  even  if  this  could  be  done,  there  can  be  no 
recovery  upon  it  as  upon  contract  where  it  is  alleged  in  the  answer  aa 
a  tort 

3.  Nor  is  such  a  demand  a  cause  of  action  arising  out  of  the  contract  or 
transaction  set  forth  as  the  foundation  of  plaintiffs'  claim,  or  connected 
with  the  subject  of  tlie  action  within  the  meaning  of  subdivision  1  of  the 
same  section. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  January  22;  decided,  June  15,  1861. 

Exceptions  taken  on  the  trial  of  tbis  case  were  ordered 
to  be  heard  in  the  first  instance  at  General  Term. 

The  action  was  brought  against  the  Parker  Vein  Steam- 
ship Company,  and  Hippolite  Mali  and  Otis  P.  Jewett,  on 
a  bond  for  rent.  The  Steamship  Company  had  leased 
from  the  plaintiffs  certain  jriers  in  the  city  of  New  York, 
and  the  defendants,  Mali  and  Jewett,  had  united  with  the 
Company  as  sureties  in  the  bond  to  the  plaintifl^  to 
secure  the  payment  of  the  rent. 

The  Steamship  Company  did  not  defend  the  action; 
Mali  and  Jewett  answered  setting  up  a  counterclaim  for 
a  conversion  by  the  plaintiff,  of  fixtures  belonging  to  the 
Company  upon  the  demised  premises. 

The  cause  was  tried  before  Chief  Justice  Boswokth,  and 
a  Jury,  October  16,  1860;  when  the  defendants  admitted 
that  the  rent  claimed  by  the  plaintiffs,  amounted,  with 
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interest,  to  $3|349.98,  aad  the  i)laiotiffk  then  rested  their 
case  upon  the  pleadings.  The  defendants'  coansel  then 
offered  to  prove  the  counterclaim  set  up  in  the  answer,  to 
which  the  Counsel  for  plainti£&  objected.  The  court  sus- 
tained the  objection,  and  the  defendants'  Oounsel  excepted. 
The  Court  directed  the  Jury  to  find  a  verdict  for  the  plain- 
tiffs, for  the  sum  above  mentioned,  and  that  entiy  of 
jndgment  be  suspended,  and  the  defendants'  exceptions  be 
heard  in  the  first  instance  at  General  Term.    . 

H.  H.  Anderson,  for  plaintiffs. 

J".  Jf.  Tan  Cott,  for  defendants. 

Br  THE  CoiTRT — Woodruff,  J.  We  are  of  opinion 
that  the  facts  alleged  in  the  defendants'  answer  are  not 
available  to  the  defendants  as  a  counterclaim  within  the 
meaning  of  that  term, '  as  employed  and  defined  in  the 
Code;  and  therefore,  whether  they  constitute  a  cause  of 
action  in  favor  of  the  Parker  Vein  Steamship  Company  or 
not,  they  cannot  be  used  to  defeat  the  plaintiffs'  recovery 
herein. 

The  plaintiffs'  action  is  brought  upon  a  penal  bond 
signed  and  sealed  by  all  of  the  defendants,  conditioned  for 
the  payment  of  the  rent  which,  in  a  certain  lease,  was  cov- 
enanted by  the  Parker  Vein  Steamship  Company  to  be 
paid  for  the  privilege  of  collecting  the  wharfage  accruing 
from  the  use  of  certain  piers  by  vessels  occupying  the 
same. 

The  action  was,  therefore,  an  action  on  contract. 

The  alleged  counterclaim  is  simply  and  purely  (if  the 
facts  alleged  are  a  cause  of  action)  a  claim  to  recover 
damages  for  a  tort.  The  allegation  is,  that  the  Parker  Vein 
Steamship  Company  erected  certain  fixtures,  &c.,  on  one 
of  the  piers,  of  which  fixtures  the  Company  was  owner, 
and  was  entitled  to  remove  the  same,  and  would  have  done 
so,  but  the  plaintiffs  forbade  such  removal,  and  prevented 
the  same,  and  took  possession  of  such  fixtures,  &c.,  &c., 
converted  them  to  their  own  use,  and  the  plaintiffs  thereby 
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became  liable  to  account  for  the  same  and  pay  to  the 
defendants  the  value  thereof.  Now,  if  upon  these  facts 
the  plaintiffs  are  liable  for  the  value  of  the  fixtures,  that 
liability  did  not  arise  on  contract  There  was  no  provision 
in  the  so-called  lease,  nor  in  the  bond,  by  which  it  was 
stipulated  that  the  Company  might  erect  anything  on  the 
pier,  or  that  if  they  did  so  they  might  remove  the  same. 
The  taking  possession  and  conversion  thereof  to  the  plain- 
tiff's' use,  therefore,  no  more  created  a  cause  of  action 
arising  on  contract,  than  the  seizui*e  and  conversion  by  the 
plaintiffs  of  any  personal  property  of  the  Company  found 
in  any  other  place  would  have  done.  It  was  simply  and 
only  a  tort.  Although  it  has  been  sometimes  intimated 
that  the  injured  party  might  waive  the  tort,  and  bring  au 
action  on  an  implied  promise  to  pay  for  the  goods  taken, 
we  think  that  a  counterclaim,  "  arising  on  contract,"  can- 
not be  made  upon  any  such  fiction. 

Formerly  it  was  held,  that  when  goods  so  taken  were 
sold,  and  the  wrong-doer  received  the  money,  the  owner 
had  a  right  to  treat  that  money  as  his  own,  and  sue  for  it 
as  so  much  money  had  and  received ;  and  this  was  the 
whole  extent  and  the  true  limit  of  the  rule  that  the  owner 
might  waive  the  tort  and  bring  assumpsit. 

If  in  modem  times  countenance  has  been  given  to  the 
idea  that  the  owner  of  goods,  tortiously  detained  from  him 
by  a  wrong-doer,  may  sue  for  their  value  in  an  acti<in 
which  would  have  been  termed  assumpsit,  we  are  of  opin- 
ion that  the  Legislature,  when  a  counterclaim  was  defined, 
in  the  second  subdivision  of  section  150,  as  a  cause  of 
action  arising  on  contract,  did  not  mean  a  cause  of  action 
which  was  founded  upon  a  tort,  and  where,  in  truth,  no 
contract  existed. 

If  we  are  correct  in  this,  then  the  facts  alleged  did  not 
constitute  a  counterclaim,  available  to  the  defendants  in 
this  action ;  and,  on  the  other  hand,  if  this  idea  of  waiving 
the  tort  and  claiming  the  value  of  the  property  "  in  as- 
sumpsit," or  upon  an  implied  contract  to  pay  therefor,  be 
entertained,  then  the  case  of  Waiter  v.  Bennett,  (16  N.  T. 
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E.,  250,)  is  a  direct  authority  established  by  the  Court  of 
Appeals,  that  wheu  the  cause  of  action  is  alleged  as  a  tort, 
there  can  be  no  recovery  as  ui)on  contract,  although  the 
facts  alleged  would  have  sustained  such  an  action.  The 
rule  thus  settled  is  equally  applicable  to  a  counterclaim, 
which  is  in  substance  a  complaint  upon  an  afiirmative 
cause  of  action  on  the  part  of  the  defendant. 

This  view  is,  therefore,  equally  fatal  to  the  defendants* 
claim  in  the  present  case. 

The  other  clause  of  the  section,  defining  a  counterclaim, 
describes  it  as  "  a  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foun- 
dation of  the  plaintiffs'  claim,  or  connected  with- the  subject 
of  the  action." 

Now,  the  contract  set  forth  in  the  plaintiffs'  complaint 
is  the  defendants'  express  covenant  to  pay  the  rent  accrued 
upon  the  plaintiffs'  lease  to  the  Company.  The  subject  of 
the  action  is  either  the  rent  itself  or  the  claim  of  the  plain- 
tiffs thereto. 

Neither  the  defendants'  title  to  the  fixtures  nor  the 
plaintiffs'  conversion  thereof,  arose  out  of  the  lease  or  the 
covenant  for  the  payment  of  the  rent.  Neither  the  lease 
nor  the  covenant  contemplated  nor  provided  for  the  erec- 
tion of  the  fixtures,  nor  for  any  privilege  of  removing  the 
same  if  erected.  The  Company  did  not  bring  them  there 
in  pursuance  of  the  lease  or  covenant,  nor  did  the  plaintiff's 
convert  them  in  violation  of  either. 

It  is  tnie  that  but  for  the  lease  the  defendants  would 
have  had  no  interest  to  promote  by  bringing  them  there, 
and  no  motive,  therefore,  to  erect  them.  So,  also,  the 
seizure  or  the  conversion  thereof  by  the  plaintiffs  was  not 
the  result  of  the  lease  or  covenant ;  and  yet  if  they  had 
not  been  upon  that  pier,  it  may  be  said  that  the  plaintiffs 
would  not  have  taken  them.  But  the  cause  of  ac  ion  (if 
any)  was  in  all  respects  precisely  the  same  as  it  would 
be  had  the  plaintiffs  taken  possession  of  the  like  fixtures 
belonging  to  that  Company  at  any  other  place  whatever. 
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The  fixtures  were  io  no  maBuer  connected  with  the  rent 
due  to  the  plaintiffs,  nor  with  the  plaintiffs'  claim  to  sach 
rent.  Neither  the  erection  of  the  fixtures  nor  the  use  nor 
enjoyment  thereof  could  affect  either.  They  may  or  may 
not  have  been  useful  to  enable  the  Company  to  collect 
wharfkge,  though  it  is  difficult  for  ns  to  perceive  how 
they  would  contribute  to  its  increase.  But  if  never 
brought  there,  the  rent  would  have  been  the  same  and  fbe 
plaintiffs'  title  thereto  the  same. 

The  views  expressed  in  Drake  v.  Cockroftj  (4  E.  D. 
Smith,  34 ;)  Oleason  v.  Moen^  (2  Duer,  639 ;)  Bogm-dus  v. 
Parker,  (7  How.  Pr.  E.,  305 ;)  McKenzie  v.  FarreO,  (4 
Bosw.,  202 ;)  and  Moffatt  v.  Van  Dorm,  (Id.,  609,)  sustam 
these  suggestions,  and  so  in  our  judgment  does  the  deci- 
sion in  The  Xenia  Bank  v.  Lee,  (2  Bosw.,  694.)  In  that  case 
it  is  said  that  '^  the  right  of  the  plaintiff  to  claim  and  the 
right  of  the  defendant  to  counterclaim  upon  any  given  or 
supposed  facts  in  controversy  must,  we  think,  be  recip- 
rocal." 

We  think  it  clear  that  if  the  Parker  Vein  Steamship 
Oompany  had  brought  their  action,  declaring  in  the  terms 
of  their  answer  for  the  wrongful  taking  and  conversion  of 
the  fixtures  in  question,  the  plaintiffs  could  not,  by  way 
of  counterclaim,  have  set  up  that  that  Oompany  was  in- 
debted to  them  for  rent  under  the  grant  of  wharfage  men- 
tioned in  the  complaint. 

We  are  not  to  be  regarded  as  holding  that,  under  the 
facts  alleged  in  the  answer,  the  plaintiffs  are  liable  for  the 
value  of  the  fixtures  in  question,  but  we  rest  our  decision 
upon  the  ground  that  the  facts  alleged  do  not  constitute  a 
cause  of  action  that  is  the  subject  of  a  counterclaim  whidi 
can  be  allowed  in  this  action. 

The  plaintiffs  should  have  judgment  upon  the  verdict 
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Stephen  Meyer,  by  Sigmund  Lang,  his  Guardian,  Plain- 
tiff and  Appellant,  v.  The  Second  Avenue  Bailroab 
OoMPANT,  Defendant  and  Eespondent 

L  A  rulroad  company  are  liable  for  injuries  caused  by  tlie  act  of  the  driver 
of  their  car,  in  wrongfully  ejecting  a  passenger  from  the  platform,  even 
though  the  act  of  ihe  driver  be  forcible,  malicious  and  willful,  and  not 
merely  negligent  It  is  to  be  deemed  a  part  of  the  employment  of  a  driver 
of  a  city  railroad  car,  to  put  a  person  off  the  platform  of  the  car  who  may 
be  there  without  right  or  contrary  to  the  regulations  of  the  company,  and 
also  that  it  is  by  the  company  confided  to  such  driver  to  determine  whether 
a  person  on  the  platform  is  there  without  right  or  contrary  to  such  regula- 
tions ;  and  a  forcible  and  malicious  ejectment  of  a  passenger  from  the  car 
by  the  driver,  is  an  act  in  the  course  of  his  employment  as  a  servant  of 
the  company. 

2.  BtidfitriheTy  that  where  the  evidence  is  conflicting,  the  question  whether 
the  plaintiff  was  on  the  car  as  a,  passenger,  and  was  pushed  off,  or  was  there 
without  right  and  dropped  off,  is  one  for  the  Jury  and  not  for  the  Court 
to  determine. 

(Before  Bosworth,  Ch.  J.,  and  Mokgribf  and  Whits,  J.  J.) 
Submitted,  May  16th;  decided,  June  loth,  1861. 

AppeaIi  from  a  judgment  recovered  after  a  trial  before 
Chief  Justice  Boswobth,  and  a  Jury,  in  June.  1860. 

This  was  an  action  brought  by  the  plaintiff,  a  lad 
under  fourteen  years  of  age  suing  by  his  guardian,  to 
recover  from  the  defendant  damages  for  injuries  to  his 
person.  It  appeared  from  the  testimony,  that  he  was 
riding  upon  the  front  platform  of  a  city  railroad  car,  belong- 
ing to  the  defendant,  and  that  he  fell  or  was  pushed  by 
the  driver  from  the  platform,  and  the  car  ran  over  his  feet. 

The  testimony  of  the  plaintiff,  which  was  corroborated 
by  witnesses  called  in  his  behalf,  went  to  show  that  he  got 
into  the  car  as  a  passenger,  having  money  ready  to  pay  his 
fare,  and  intending  to  pay  it,  and  went  through  the  car  to 
the  front  platform,  and  while  standing  there,  the  car  being 
in  motion,  the  driver  denounced  him  and  pushed  him  off. 

The  evidence  on  the  part  of  the  defendant,  which  was  in 
direct  conflict  to  the  plaintiff's  evidence,  went  to  show 
Bosw.— Vol.  VIII.      39 
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that  the  boys  were  running  after  the  car ;  that  this  hoy 
jumped  on,  and  when  the  conductor  came  to  collect  £aie8 
attempted  to  jump  off  and  fell  in  so  doing. 
After  the  proof  was  all  given,  defendant's  Counsel  moved 

1.  To  dismiss  the  plaintiff's  complaint,  upon  the  ground 
that  upon  the  plaintiff's  proof,  the  injury  was  caused 
by  a  forcible  and  malicious  act  of  the  driver,  outside  of 
the  course  of  his  employment,  and  that  consequently 
defendant  was  not  liable ;  or 

2.  To  direct  a  verdict  for  the  defendant,  on  the  ground 
that  a  verdict  for  the  plaintiff  would  be  against  the  evidence. 

Plaintiff's  Counsel  oi>posed  the  motion  and  insisted, 
among  other  grounds,  that  the  plaintiff,  upon  the  evidence 
given,  should  be  regarded  as  a  passenger,  and  the  acts  of 
the  conductor  and  the  driver,  as  done  in  the  course  of  tJieir 
employment  as  such,  and  when  in  charge  of  the  ear ;  and 
that  defendant  was  liable  whether  the  injury  was  caused 
by  the  forcible  or  negligent  acts  of  them,  or  either  of  them ; 
and  that,  if  there  was  a  concurrence  of  forcible  and  Dili- 
gent acts,  the  plaintiff  was  entitled  to  recover.  And  that 
at  all  events,  the  evidence  being  conflicting,  it  should  be 
left  to  the  Jury  to  find,  upon  the  facts  of  the  case,  after 
proper  instnictions  as  to  the  law,  if  upon  any  tlieory  of 
flie  case  as  disclosed  by  the  evidence,  the  plaintifT  could 
recover. 

The  Judge  declined  to  submit  any  question  of  fact  to  the 
Jurj%  and  granted  the  motion  of  the  defendant's  C5onnsel 
and  dismissed  the  plaintiff's  complaint,  upon  the  grounds 
that,  according  to  the  plaintiff's  own  evidence,  the  driver 
forcibly  and  wantonly,  and  without  any  provocatioUt 
pushed  the  plaintiff  off  the  car ;  and  that  such  misconduct 
was  not  an  act  done  in  the  course  of  his  employment,  and 
that  defendant  was,  therefore,  not  liable ;  that  according 
to  the  defendant's  evidence,  the  plaintiff  had  no  cause  of 
action.  To  this  ruling  and  decision  the  i)laintiff^s  Counsel 
excepted. 

William  H.  Browne  and  Henry  Bennett^  for  appellant. 
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I.  Plaintiff  was  entitled  to  have  the  case  submitted  to 
the  Jury,  upon  all  the  evidence  given,  with  proper  instruc- 
tions as  to  the  law.  Negligence  is  always  a  question  of 
fact,  to  be  determined  by  the  Jury  as  a  matter  of  fact,  and 
not  by  the  Court  as  a  matter  of  law.  In  this  case  the  evi- 
dence was  conflicting,  and  the  Court  erred  in  refusing  to 
submit  the  question  of  fact  to  the  Jury  for  their  decision 
upon  the  whole  evidence  presented,  all  of  which  had  been 
given  before  the  motion  to  dismiss  the  complaint  was 
made. 

Defendant's  motion  should  have  been  denied,  and  the 
case  fairly  submitted  to  the  Jury  upon  all  the  evidence. 
(2  Hilton  E.,  389 ;  19  How.  Pr.  E.,  199 ;  14  N.  Y.  E.,  310, 
314 ;  19  Id.,  127 ;  20  Id.,  65 ;  2  Bosw.,  374,  379  ;  5  Duer, 
21,  27  ;  3  E.  D.  Smith,  327,  338 ;  4  Comst.,  547  ;  17  N.  Y. 
E.,  362,  370;  5  Duer,  193, 199.) 

II.  The  evidence  of  negligence  was  ample,  and  sufficient 
as  given  both  by  plaintiff  and  defendant. 

Upon  either  version  of  the  evidence  the  case  was  a  pro- 
per one  for  the  Jury ;  ;and  the  Court  was  not  authorized 
to  withdraw  the  facts  from  their  consideration.  (18  N.  Y. 
E.,  408,.  410;  14  N.  Y.  E.,  314;  2  Bosw.,  374,  379;  5 
Duer,  21,  27 ;  19  How.,  199,  204 ;  4  Comst.,  547.) 

HI.  Defendant  is  a  corporation,  and  cannot  act  in  per- 
son ;  what  it  does  by  its  servants  or  agents  it  does  itfielf ; 
the  acts  of  the  driver  and  conductor  in  the  management 
of  the  car,  in  taking  on  and  putting  off  passeng(»rs,  receiv- 
ing fare,  and  in  all  other  matters  when  acting  for  defendant 
and  in  the  courae  of  their  employment,  are  defendant's 
own  acts.  (Edw.  on  Bailments,  315-320;  Broome's  Legal 
Max.,  387,  411;  17  N.  Y.  E.,  362,  370;  29  Barb.,  132,  137.) 
IV.  Defendant  is  as  much  liable  for  the  acts  of  its  ser- 
vants, while  acting  in  the  course  of  their  employment,  in 
forcibly  ejecting  a  passenger  fi'om  a  car,  by  which  he  is 
injure<l,   (if  done  in  an  improper  manner  or  without  a 
justifiable  cause,)  as  if  the  injury  had  arisen  solely  from 
negligence ;  and  heavy  damages  in  such  cases  have  often 
been  recovered. 
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Defendant's  servants  assumed  (witboat  inquiring  as  to 
the  fact)  that  plaintiff  did  not  intend  to  pay  his  fare,  and 
therefore  they  refused  to  treat  him  as  a  passenger,  and  by 
their  improper  and  negligent  conduct  occasioned  the 
injury;  in  this  they  were  acting  in  the  course  of  thdr 
employment ;  their  suspicion  that  he  did  not  intend  to  pay 
his  fare  was  unfounded,  and  affords  no  justification  or 
excuse;  it  serves  to  explain  their  conduct,  and  show^ 
them  acting  in  the  course  of  their  employment,  (16  N.  T. 
E.,  444,  450.) 

V.  But  the  defendant's  own  witnesses,  the  driver  and 
the  conductor,  both  testify,  positively  and  unqualifiedly, 
that  no  force  or  violence  was  used  towards  plaintiff;  Biba 
proving  positively  that  no  violence  was  used,  and  after  hav- 
ing denied  it  under  oath  in  the  answer,  defendant  had  no 
right  to  a  nonsuit  on  the  ground  that  the  injury  was  occa- 
sioned by  the  forcible  and  malicious  act  of  the  driver.  On 
such  a  motion  defendant  must  assume  that  his  answer  was 
false,  and  his  witnesses  guilty  of  perjury ;  defendant  is 
estopped  from  disputing  the  truth  of  his  own  pleadings 
and  proof.  (1  Stark.  Ev.,  387,  ^9.) 

VI.  The  proof  given  by  defendant  was  as  much  the 
property  of  plaintiff  as  defendant,  and  could  not  be  with- 
drawn ;  nor  could  it  be  disregarded  either  by  the  Court  or 
Jury. 

The  evidence  of  the  conductor  showed  the  most  culpa- 
ble negligence.  (3  Hill,  144 ;  1  Oow.,  109.) 

VII.  The  complaint  was  sufficient  to  allow  a  recovery 
upon  the  proof  given  upon  either  ground;  and  beside,  if 
it  was  necessary,  an  amendment  should  have  been  allowed; 
but  as  no  objection  was  made  at  the  trial  upon  the  ground 
of  variance,  none  can  now  be  made.  And  tor  the  same 
reason  no  objection  can  now  be  made  that  the  plaintiff 
was  in  fault.  (14  N.  Y.  E.,  143, 148;  2  Seld.,  147, 179.) 

VIII.  It  is  the  duty  of  Court  and  Jury  to  reconcile  con- 
flicting proof  as  far  as  possible.  All  plaintiff's  evidence 
.xis  to  his  being  actually  a  passenger,  able  to  pay,  and 
Intending. to  pay  his  fare,  and  that  he  did  not  get  off  vol- 
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untarily  is  to  be  taken  as  true:  and  all  defendant's  proof 
as  to  plaintiff  hanging  on  to  the  car  tor  a  block  and  a  half 
after  he  was  pushed  or  jostled  or  fell  off  must  be  taken  as 
true,  no  opposing  proof  being  given  on  the  other  side; 
whether  the  driver  did  or  did  not  push  off  plaintiff,  and 
the  question  of  negligence  were  questions  of  fact  for  the 
Jury.  The  conductor's  evidence  shows  gross  and  inex- 
cusable negligence.  There  is  no  dispute  as  to  the  injury 
plaintiff  received,  and  this  is  evidence  of  negligence,  espe- 
cially with  the  proof  showing  how  it  occurred.  (19  How. 
Pr.  E.,  199,  204;  4  Oomst.,  547,  648.) 

IX.  Defendant,  by  its  servants,  was  guilty  of  negligence 
in  not  stopping  the  car  so  as  to  prevent  the  iiyury ;  and 
this  was  a  question  of  fact  for  the  Jury.  (2  Bosw.,  374, 
376,  379,  380;  5  Duer,  21,  27;  17  N.  T.  E.,  362,  370.) 

X.  By  refusing  to  submit  the  question  to  the  Jury, 
whether  the  injury  was  occasioned  by  the  forcible  and  ma- 
licious act  of  the  driver,  and  not  in  the  course  of  his 
employment,  or  resulted  irom  the  improper  and  negligent 
conduct  of  defendant's  servants  while  acting  for  defendant, 
and  in  the  course  of  their  employment,  the  Court,  instead 
of  the  Jury,  decided  upon  the  facts  of  the  case,  and,  we 
insist,  against  the  weight  of  evidence.  (17  If.  Y.  E.,  362, 
370;  19  How.  Pr.  E.,  199,  204;  15  K  Y.  E.,  444,  450;  6 
Oarr.  &  Payne,  501;  9  Id.,  607;  Dunlap's  Paley's  Agency, 
294-304;  5  Duer,  193,  199;  1  E.  S.,  p.  696,  ^§  6,  7;  same 
Stat,  2  E.  S.,  5th  ed.,  966;  3  Id.,  p.  589,  ^  3.) 

John  H.  Plattt  John  Slosson  &  Waldo  Huichins,  for  the 
Bespondents. 

I.  Upon  the  plaintiff's  own  proof  the  injury  was  caused 
by  a  forcible  and  purely  malicious  and  wanton  act  of  the 
driver — a  mere  willful  ti'espass — not  committed  in  the 
course  of  his  employment,  nor  in  the  exercise  of  any  duty. 
It  was  an  act  not  authorized  or  approved  by  the  defend- 
anta,  and  was  an  outrage  ]>ersonal  to  the  driver.  It  was 
not,  as  in  the  case  of  Weed  v.  Panama  BaUroad  Company ^ 
an  act  done  within  the  scope  of  his  employment,  and  a 
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wrongful  mode  of  exercising  it,  but  was  wholly  oatside 
of  it.  (See  that  case,  5  Duer,  193;  affirmed,  17  N.  Y.  B., 
362.) 

"  The  principal  is  not  liable  for  the  torts  or  negligences 
of  his  agents  in  any  matters  beyond  the  scope  of  his 
agency,  unless  he  has  expressly  authorized  them  to  be 
done,  or  has  subsequently  adopted  them  for  his  use  or 
beneiat."  (Story  on  Ag.,  ^^  456-462,  also  ^  452;  see  also 
PhUa.  and  Beading  B.  B.  Co.  v.  Derby,  14  How.  TJ.  S.  B., 
468;  see  also  the  following  cases:  YanderbUt  v.  Bichmond 
Co.  Turnpike^  2  Oomst.,  479;  Brown  v.  Copley j  7  Man.  & 
Gr.,  558;  Heath  v.  Wihon,  9  Oarr.  &  Payne,  607;  Croft  v. 
Alison,  4  Bam.  &  Aid.,  590;  Wright  v.  TTiZcor,  19  Wend., 
343.) 

The  servants  are  not  the  Company,  they  are  its  agents 
and  servants,  and  whatever  tortious  acts  they  commit  by 
its  direction  it  is  responsible  for,  and  no  other.  For 
injuries  resulting  from  the  carelessness  of  the  servant  in 
the  performance  of  his  master's  business  the  latter  is 
liable,  but  for  the  willful  acts  of  the  servant,  the  master  is 
not  responsible,  because  such  willful  acts  are  a  departure 
from  the  master's  business.  Even  in  discharging  a  lawful 
duty,  as  in  ejecting  a  passenger  who  refuses  to  show  his 
ticket  when  required,  if  the  servants  of  the  Company  use 
more  force  than  necessary,  they,  and  not  the  Company,  aie 
responsible  for  the  consequences.  {Hibiard  v.  JV.  Y,  and 
Urie  B.  B.  Co.,  15  N.  Y.  B.,  467.) 

K,  therefore,  when  the  plaintiff  rested  he  had  been  non- 
suited, the  case  would  have  been  perfectly  clear. 

II.  The  defendant's  evidence  makes  it  abundantly  clear 
that  the  accident  was  wholly  owing  to  the  plaintiff's  fault 

If  the  case  had  gone  to  the  Jury,  a  verdict  for  the 
plaintiff  could  not  have  been  sustained. 

'  By  the  Court — Bosworth,  Ch.  J.  I  am  satisfied 
that  the  nonsuit  cannot  be  sustained  on  the  first  groand 
on  which  it  was  granted.  That  ground  was,  that  assum- 
ing the  case  to  be  as  the  plaintiff's  evidence,  prima  fade. 
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established  it,  "  the  driver  forcibly  and  wantonly,  and  with- 
oat  any  provocation,  pushed  the  plaintiff  off  the  car;  and 
that  such  misconduct  was  not  an  act  done  in  the  course  of 
his  employment,  and  that  defendant  was  not  therefore 
liable." 

There  is  no  pretense  that  it  was  not  a  part  of  the  driver's 
appointed  and  regular  duty,  to  put  a  person  off  the  plat- 
form of  the  car,  who  might  be  there  without  right,  or 
contrary  to  the  regulations  of  the  Company ;  nor  that  it 
was  not  confided  to  the  driver  to  determine  whether  a 
person  on  the  platform  was  there  without  right  or  contrary 
to  such  regulations. 

The  theory  of  the  defendant's  Counsel  was,  that  the  act 
of  the  driver  was  not  done  in  the  course  of  his  employment, 
because  it  was  done  forcibly  and  maliciously.  It  was  not 
disputed,  that  if  the  driver  had  put  the  plaintiff  off  with- 
out cause  and  had  injured  the  plaintiff  in  ejecting  him, 
through  mere  negligence,  the  defendant  would  be  liable. 

For  the  purpose  of  testing  the  ground  first  assigned  for 
the  nonsuit,  it  must  be  assumed  that  the  driver  was  autho- 
rized, for  cause  and  in  a  proper  manner,  to  put  persons  off 
the  platform  of  the  car.  In  such  a  case  it  is  not  denied, 
that  if  he  does  it  so  negligently  that  the  person  ejected  is 
injured,  the  Company  is  liable.  The  precise  question  which 
the  first  ground  of  nonsuit  presents,  is  this :  is  the  Com- 
pany liable  if  the  driver  acts  maliciously  in  ejecting  the 
passenger? 

The  case  of  Weed  v.  The  Panama  Bailroad  (lompany^ 
(17  K.  Y.  B.,  362,)  decides  this  proposition  against  the 
defendant.  In  that  case  the  conductor  detained  the  train 
at  an  exposed  place  all  night,  and  did  so  maliciously.  The 
plaintiff  was  made  sick  by  the  exposure  and  endured  great 
sufiTering.  It  was  held  that  whether  the  act  of  the  con- 
ductor was  willful  or  negligent  merely,  made  no  difference 
as  to  the  liability  of  the  defendant. 

In  the  case  before  us,  the  malicious  ejection  of  the  plain- 
tiff from  the  car  by  the  driver,  was  as  truly  a  breach  of  the 
defendant's  duty  to  carry  the  plaintiff  to  Fifth  street  in 
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safety  and  with  all  reasonable  dispatch,  as  the  malicions 
detention  of  the  train  by  the  conductor,  in  the  case  cited« 
was  a  breach  of  his  principal's  similar  duty. 

The  cases  of  McManus  v.  Criclcett,  (1  East.,  106,)  and  the 
Richmond  Turnpike  Company  v.  VanderiiU,  (1  Hill,  480,) 
are  unlike  this  in  a  very  essential  particular.  In  the  former 
the  defendant's  servant  had  no  authority  to  drive  against 
the  plaintiff's  chaise  for  any  cause  or  under  any  circiun- 
stances.  In  the  latter,  the  captain  of  the  boat,  belonging 
to  the  Turnpike  Company,  had  no  authority  tj  run  it 
against  Yanderbilt's  boat  under  any  pretense. 

In  those  cases  the  acts  of  the  servants  had  no  connec- 
tion with  matters  or  persons,  as  to  which  or  whom  the 
principal  had  confided  any  authority  to  the  servants.  The 
servants,  in  what  they  did,  were  not  acting,  in  any  sense, 
within  the  scope  of  their  employment.  In  the  case  before 
us,  according  to  the  plaintiff's  testimony,  he  entered  the 
cars  as  a  passenger,  intending  to  pay  his  fare  and  having 
money  with  which  to  pay  it.  And  the  driver,  under  cir- 
cumstances that  might  occur,  was  authorized  to  eject  him 
in  a  proper  manner,  and  was  also  authorized  to  determine 
whether  occasion  to  eject  him  existed.  Had  he  ejected 
him  so  negligently  as  to  injure  him,  the  defendant  would 
be  liable ;  and  the  fact  that  the  driver  ejected  him  mali- 
ciously, instead  of  negligently  merely,  makes  no  difference 
as  to  the  defendant's  liability.  The  rule  in  the  English 
courts  is  to  the  same  effect.  (Green  v.  The  London  General 
Omnibus  Co.,  7  Com.  Bench,  [J.  Scott,]  K  S.,  290 ;  and 
see  AlthorfY.  Wolfe,  22  N.  Y.  R.,  361.) 

I  am  of  the  opinion,  therefore,  that  as  the  evidence  stood 
when  the  nonsuit  was  ordered,  the  cause  should  have  been 
submitted  to  the  Jury  with  instructions,  that  if  they 
believed  the  plaintiff's  witnesses,  the  plaintiff  was  entitled 
to  recover ;  while,  on  the  other  hand,  if  they  believed  the 
defendant's  witnesses,  their  verdict  should  be  in  favor  of 
the  defendant. 

The  driver  testified  that  he  did  not  push  the  plaintiff  off 
the  car,  and  not  only  that,  but  that  he  did  not  see  him  on 
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the  car.  The  testimony  of  the  conductor,  of  Vogel  and 
of  Wm.  Smith,  is  equally  pointed.  On  the  other  hand,  the 
testimony  of  the  plaintiff  and  Louis  Klager  is  direct,  that 
the  driver  pushed  Iiim  off.    ' 

Whether  he  was  on  the  car  as  a  passenger  and  was 
pushed  off  and  injured,  or  whether  he  was  hanging  on  the 
car,  without  right,  and  dropped  off  on  seeing  the  conduc- 
tor approaching,  were  questions  for  the  Jury  and  not  for 
the  Court  to  determine.  The  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Ordered  accordingly. 


James  Oollins,  Plaintiff  and  Eespondent,  v.  Ooknelius 
Vanderbilt,  Defendant  and  Appellant. 

1.  Where  there  is  an  agreement  between  two  parties  to  submit  any  matter 
of  difference  between  them  to  the  decision  of  a  third  person,  il  is  essential 
to  a  final  and  conclusive  decision  that  both  parties  should  have  notice  of 
the  time  and  place  when  such  third  person  is  to  investigate  the  matter 
with  a  view  to  such  decision,  unless  there  be  something  in  the  terms  of 
the  agreement  declaring  or  clearly  importmg  that  such  notice  need  not  be 
given. 

2.  The  same  rule  applies  whether  the  third  person  is  in  the  employment  of 
one  of  the  parties  to  the  work,  or  is  a  straqger. 

3.  Where,  under  such  a  contract,  the  third  person  designated  in  it^  and 
another,  at  the  request  of  the  defendant,  the  employer,  went  to  look  at  the 
work,  the  employer  saying  that  if  they  said  it  was  all  right  he  would  pay, 
and  on  looking  at  the  work  they  found  it  was  not  done,  and  stated  to  the 
contractor  what  he  must  do  to  complete  it,  and  subsequently  the  arbiter 
named  in  the  contract  visited  the  work  alone,  and  being  satisfied  it  was 
done,  gave  a  certificate  to  that  effect :  Held  that  this  was  insufficient,  as 
the  subsequent  examination  was  without  notice  to  the  defendant 

(Before  Bosworth,  Ch.  J.,  and  Moncrikf  and  Whitb,  J.  J.) 
Heard,  May  10;  decided,  June  29,  1861. 

Appeal  from  a  judgment  entered  on  the  report  of  Liv- 
ingston K.  Miller,  Esq.,  Beferee,  in  favor  of  the  plaintiff. 
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This  was  an  action  brought  to  recover  a  balance  alleged 
to  be  due,  as  part  of  the  last  installment,  on  a  contract  for 
filling  in  land  under  water,  on  the  shore  of  Staten  Island 
to  a  level  of  four  feet  above  ordinary  high  water-mark. 

The  contract,  under  which  the  work  was  done»  contained 
a  provision,  *'thut  it  should  be  submitted  to  one,  Min- 
thorne  Tompkins,  to  decide  when  said  several  portions  of 
said  work  were  respectively  done,  so  as  to  entitle  said  con- 
tractor to  receive,  and  to  oblige  said  defendant  to  pay  the 
respective  installments;  and  that  the  decision  of  said 
Tompkins,  when  made  on  the  said  matter,  should  be  bind- 
ing on  both  parties." 

It  was  proved,  on  the  trial,  and  the  Eeferee  found  ac- 
cordingly, that  on  or  about  the  15th  of  June,  1859,  Tomp- 
kins, at  the  request  of  defendant,  met  one  Amos  on  the 
premises,  to  inspect  the  work  and  determine  whether  the 
same  was  completed;  that  Amos,  on  behalf  of  defendant, 
pointed  out  what  he  considered  to  be  the  deficiencies  in 
said  filling,  which  plaintiif  was  then  and  there  directed  by 
Tompkins  to  supply.  That  thereafter  plaintifi"  did  addi- 
tional work  and  filling  in,  and  on  the  25th  day  of  June, 
1859,  Tompkins  again  examined  said  premises,  alone,  and 
thereupon  gave  a  certificate,  addressed  to  the  defendant, 
and  in  the  following  terms: 

"I  have  examined  the  filling  in  done  by  Mr.  Collins  and 
am  satisfied  that  he  has  fully  performed  the  contract,  that 
is,  he  has  filled  up  within  the  bulkhead  to  the  height  of 
four  feet  above  ordinary  high  water;  I  went  down  last 
Saturday  with  Amos,  and  having  then  measured  it  with 
him,  we  informed  Mr.  Gollins  as  to  what  was  necessary  to 
be  done ;  I  have  this  morning  insi>ected  it,  and  find  that 
he  has  performed  satisfactorily  the  work  which  we  required 
him  to  do.  I  believe  there  is  still  remaining  due  to  him 
the  sum  of  eight  hundred  and  thirty-three  33-100  dollars, 
to  be  paid  by  you." 

The  Referee's  report  also  stated  that  evidence  was 
offered  and  received  under  objection,  to  show  that  the 
dock  was  not  sufficiently  filled  in,  and  the  nature  and 
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extent  of  the  deficiencies;  also,  to  show  that  the  defend- 
ant had  not  notice  from  Tompkins  of  his  final  examination 
of  said  work.  The  defendant  insisted  on  the  trial  that  the 
evidence  was  admissible,  and  that  the  want  of  notice  ren- 
dered the  award  void.  He  fonnd,  as  a  conclusion  of  fact, 
that  the  defendant  had  notice  of  Tompkins'  first  inspec- 
tion in  company  with  Amos,  but  no  notice  of  any  sub- 
sequent inspection;  and  also,  that  on  the  6th  day  of  July, 
1859,  there  was  a  deficiency,  in  the  filling,  of  3,040  feet 
fix)m  the  point  required;  and  that  the  last  installment  of 
said  contract  price  had  never  been  paid,  viz.,  $833.33. 

From  the  foregoing  facts,  he  found,  as  a  conclusion  of 
law,  that  the  matters  submitted  to  said  Tompkins,  were 
passed  upon  by  him,  after  examination  and  inspection, 
and  that  his  finding  and  decision  thereon  was  conclusive 
and  binding  upon  the  defendant,  and  that  the  plaintiff 
was,  therefore,  entitled  to  judgment  against  the  defend- 
ant, for  the  amount  therein  specified,  with  interest  and 
costs. 

Lot  C.  Clark,  for  the  appellants. 

I.  The  provision  in  the  contract  for  the  submission  to 
Mr.  Tompkins,  and  his  decision 'upon  the  question  of  ful- 
fillment, so  as  to  entitle  the  plaintiff  to  his  pay,  is  a 
submission  to  arbitration.  {McMahon  v.  N.  Y.  &  Erie  R.  R. 
Co.,  20  N.  Y.  E.,  464 ;  The  Mayor,  &c.,  v.  BuiUr,  1  Barb., 
325 ;  Van  CorUandt  v.  Underhill,  17  Johns.,  405 ;  Peters 
v.Netvkirky  6  Co  wen,  103;  Caldwell  on  Arbitixitious,  119.) 

II.  It  follows,  fix)m  embodying  this  clause  in  the  agree- 
ment, that  without  a  submission  and  decision  thereon,  the 
plaintiff  cannot  recover.  He  must  recover  on  the  award 
or  not  at  all. 

III.  These  points  conceded,  the  only  questions  are,  first, 
have  the  parties  legally  submitted  it  to  Mr.  Tompkins  to 
decide ;  and  second,  has  Mr.  Tompkins  made  a  legal  deci- 
sion or  award. 

First.  It  is  manifest  fix)m  the  whole  evidence,  that  the 
parties  have  never  had  a  legal  or  formal  hearing  before 
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Mr.  Tompkins.  There  has  been  no  time  or  place  fixed  by 
the  arbitrator  for  a  hearing.  No  notice  of  the  time,  place 
or  hearing  was  given  the  parties.  No  judicial  investiga- 
tion— no  formal  hearing — no  taking  of  testimony  has 
been  had  in  the  case.  This  requirement  is  not  satisiied  by 
an  informal  letter  or  certificate,  obtained  by  one  party 
without  notice  to  the  other,  npon  a  casual  looking  at  the 
work,  without  taking  any  testimony  or  making  any  for- 
mal survey  or  examination.  The  contract  does  not  say 
that  the  "  certificate  "  of  Tompkins  shall  be  binding,  but 
his  '*  decision  "  upon  a  "  submission."  The  arbitrator  was 
not  sworn. 

These  requirements  belonged  to  common  law  as  well  as 
statutory  submissions.  But  this  submission,  being  in 
writing,  sections  3-7  of  3  Eev.  Stat.,  5th  ed.,  p.  356,  apply. 
{Cope  V.  Qilbert,  4  Den.,  348 ;  Peters  v.  NewHrkj  6  Cow., 
106 ;  Bloomer  v.  SJwrman,  5  Paige,  575.) 

Second.  Has  there  been  a  legal  award  ?  The  paper 
purporting  to  be  a  decision  has  none  of  the  ordinary  for- 
malities of  an  award.  The  arbitrator  clearly  was  ignorant 
of  the  necessity  of  notice,  &c.  He  supposed  it  was  only 
necessary  that  he  should  be  satisfied,  and  express  that 
satisfaction.  But  if  his  letter  was  intended  to  be  a  formal 
award,  yet  if  he  omitted  to  give  notice  of  the  time  and 
place  of  hearing,  and  to  aflbrd  an  opportunity  to  be  heard, 
it  is  a  nullity.  {Elmendorf  v.  Harri^^  23  Wend.,  628 ;  Pe- 
ters  V.  NewkirJc,  6  Cow.,  106 ;  Jordan  v.  Hyattj  3  Barb., 
283.) 

IV.  The  plaintiff  endeavors  to  get  rid  of  the  force  of 
these  points,  by  urging  that  Mr.  Amos  met  Mr.  Tompkins 
to  look  at  the  dock  on  the  Saturday  previous  to  the  date 
of  the  certificate,  and  that  he  represented  the  defendant 

Now,  the  only  evidence  as  to  the  authority  of  Mr.  Amos 
there  is  Mr.  Tompkins'  testimony  that  he  ''understood 
Mr.  Vanderbilt  wished  Mr.  Amos  to  look  at  the  work  with 
him."  This  was  when  Tompkins  and  Collins  both  said 
the  work  was  done.  It  turned  out  on  inspection  that  it 
was  not  done.    Therefore  Amos  had  performed  all  that 
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was  required  of  Urn  at  that  time,  by  pronouncing  the 
work  incomplete.  Collins  then  worked  five  days  longer. 
At  the  end  of  that  time  Tompkins  went  alone,  and  gave 
neither  Vanderbilt  nor  Amos  any  notice.  They  clearly 
had  a  right  to  be  heard  on  the  question,  whether  Oollins 
had  then  completed  the  dock. 

But  there  is  no  evidence  in  this  case  that  Mr.  Vander- 
bilt ever  authorized  Amos  to  decide  with  Tompkins  for 
him.  The  fair  construction  of  his  request  that  Amos 
might  look  at  it,  is  that  he  wished  to  have  llim  reiiort 
afterwards.  {McKinney  v.  Pagej  32  Maine,  613,  [2  Eed. ;] 
Hoolf  V.  PhiUyrick,  3  Foster,  pST.  H.,]  288;  Lincoln  v. 
Taunton  Mamtf.  Co.,  8  Gush.,  415.) 

V.  It  being  manifest  that  there  has  been  no  legal  sub- 
luission  or  award,  the  plaintiff  must  be  nonsuited.  He 
should  have  offered  to  submit  the  question  as  to  the  com- 
pletion of  the  contract  to  the  arbitrator,  if  he  wished  to 
conclude  the  defendant.  If  the  defendant  complied,  the 
award  would  have  conclude<l  him.  K  he  refused,  the 
X)laintiff  might  have  proceeded  ex  parte,  after  notice,  or 
might  sue  on  the  agreement  to  submit.  This  is  now  his 
only  remedy.  {McMahon  v.  N,  Y.  and  Erie  B.  JB.  Co.,  20  N. 
Y.  B.,  464.)  An  arbitrator  cannot  proceed  a  single  step 
without  notice  to  the  parties. 

TompUns  Westervelt,  for  the  respondent,  (after  review- 
ing the  evidence  in  support  of  the  Eeferee's  conclusions,) 
urged. 

I.  If  there  were  not  a  sufficient  passing  upon  the  matters 
submitted  to  Tompkins,  such  insufficiency  must  arise  from 
the  omission  of  some  necessary  requisites;  and  it  was 
urged  on  the  trial  that  this  was  a  case  of  common  law 
sirbitration,  and  that  some  of  the  requirements  had  not 
been  complied  with  so  as  to  make  Tompkins'  certificate  a 
valid  award.    The  answer  to  this  is  twofold. 

1.  This  is  not  a  case  of  arbitration,  and  the  rules  appli- 
cable thereto  do  not  apply. 

2.  If  It  be  subject  to  the  rules  of  proceedings  on  common 
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law  arbitrations,  the  evidence  shows  that  such  rules  were 
sufficiently  complied  with. 

II.  This  is  not  a  case  of  common  law  arbitration. 
Submission  to  arbitration  is  defined  as  "That  act  by 

which  parties  refer  any  matter  in  dispute  between  them 
to  the  decision  of  a  third  person."  (See  Kyd  on 
Awards,  p.  6.) 

There  was  no  '* matter  in  di^pute^^  in  this  case.  The 
only  matter  on  which  any  question  could  arise  was  the 
place  of  "ordinary  high  water-mark,"  which  was  neces- 
sarily a  matter  of  opinion ;  and  the  parties  to  the  contract, 
to  prevent  dispute  £rom  a  clashing  of  opinions,  agreed 
to  substitute  the  opinion  of  Tompkins  for  their  own, 
and  be  bound  by  it.  Tompkins  has  expressed  that 
opinion,  and  they  are  so  bound,  No  notice  to,  or  hear- 
ing of,  the  parties  was  needed,  although  both  were  in 
fact  given. 

The  existence  and  legality  of  such  provisions  in  con- 
tracts is  recognized  by  the  Courts  as  something  different 
and  distinct  from  arbitrations.  (See  United  States  v.  Bok- 
ertson,  9  Peters  U.  S.  E.,  319.  McMalxon  v.  N.  Y.  and  E. 
E.  B.  Co.,  20  N.  Y.  E.,  463.) 

III.  No  notice  to  the  defendant  of  the  examination  by 
Tompkins  was  necessary  in  this  case.  {M.  McMdhon  v.  *V. 
T.  and  E.  B.  B.  Co.,  466.) 

The  Court  says  that  the  question  whether  in  cases  like 
that  then  before  the  Court,  "  the  contractor  or  party  doing 
the  work  has  a  right  to  be  present  when  the  measurements 
are  made,"  is  a  new  one,  and  "open  to  the  application  of 
such  principles  as  are  best  calculated  to  secure  the  rights 
of  the  parties." 

The  reasoning  of  that  case  does  not  make  notice  to  the 
defendant  here  necessary. 

IV.  If  this  case,  however,  be  considered  as  so  similar  to 
a  common  law  arbitration ;  nevertheless  sufficient  notice 
was  given  to  the  defendant,  of  the  examination  made 
June  15th,  1859,  and  Amos  then  attended  as  the  defend- 
ant's representative  before  Tompkins  on  the  premises,  and 
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made  certain  saggestious  on  behalf  of  the  defendant  which 
were  complied  with. 

1.  All  the  matters  on  which  a  hearing  could  have  been 
necessary,  were  then  passed  upon  in  presence  of  Amos, 
defendant's  agent,  and  with  his  sanction  the  ordinary  high 
water-*mark,  and  the  level  to  which  the  filling  should  be 
raised  was  fixed — and  nothing  remained  to  be  done ;  and 
it  was  agreed  to  by  Amos,  the  defendant's  agent,  that 
Tompkins  should  come  alone  and  pass  upon  the  work. 

2.  If  any  notice  of  the  subsequent  examination  of  the 
work  by  Tompkins  would  otherwise  have  been  necessary, 
it  was  expressly  waived  by  Amos,  the  defendant's  agent, 
by  the  agreement  that  Tompkins  should  make  his  subse- 
quent examination  alone. 

3.  At  any  rate,  it  was  for  Tompkins  to  decide  what  was 
reasonable  notice.  (See  Elmendorf  v.  Harris,  23  Wendell, 
628.) 

V.  Even  if  this  be  regarded  as  a  common  law  arbitra- 
tion, j&ilure  by  the  arbitrator  to  be  sworn  does  not  affect 
his  jurisdiction,  and  is  waived  if  not  insisted  on  at  the 
time.  {Howard  v.  Sexton,  4  Comst.,  158;  Bergh  v.  Pfeiffer, 
Ijalor's  Supp.,  110.) 

No  witnesses  having  been  called  by  either  party,  of 
course  none  could  be  sworn. 

VI.  The  finding  and  decision  of  Tompkins  is  conclusive 
and  binding  ui>on  defendant. 

YII.  All  the  evidence  introduced  to  contradict  that  find- 
ing was  inadmissible,  and  is  not  to  be  considered  in  this 
case. 

Further,  it  does  not  contradict  Tompkins'  finding,  for  it 
is  evidence  of  the  condition  of  the  filling  at  another  time, 
July  6th  and  not  July  25th,  and  it  does  not  appear  that 
the  testimony  of  Eoot,  (the  surveyor,)  is  based  on  the  same 
high  water-line  agreed  upon  between  Tompkins  and  Amos. 

By  the  Ooubt — Boswobth,  Ch.  J.  The  Eeferee  has 
found  ••  that  on  the  6th  of  July,  1859,  there  was  a  defi- 
ciency in  the  filling  of  3,040  feet  from  the  point  required." 
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This  is  equivalent  to  finding  that  the  plaintiff  has  not  per- 
formed the  contract  on  his  part.  If  the  judgment  is  up- 
held, the  defendant  will  be  required  to  pay  for  labor  that 
ha9  not  been  performed;  and  will  be  so  required  on  the 
ground  that  the  certificate  of  Mr.  Tompkins,  of  Jane  25th, 
1859,  is  an  estoppel  against  the  defendant,  precluding  any 
inquiry  whether  the  plaintiff  has  performed  the  contract 
on  his  part.  It  is  found,  as  a  fact,  that  the  defendant  had 
no  notice  prior  to  the  last  inspection  of  the  work  by  Tomp- 
kins, that  it  was  to  be  made.  He  had,  therefore,  no  oppor- 
tunity to  be  present  and  see  that  the  measarement  was 
accurate,  and  free  from  mistakes  as  to  the  actual  point  of 
high  water-mark,  and  as  to  the  height  to  which  the  dock 
had  been  filled. 

The  first  and  important  question  is,  would  an  ex  parte 
inspection  of  the  work  by  Tompkins,  and  a  decision  by 
him,  in  good  faith,  that  the  work  had  all  been  done,  con- 
clude the  defendant? 

In  McMahon  v.  Tlie  N.  T.  and  E.  B.  JJ.  Co.,  (20  N.  Y. 
£.,  465,)  the  contract  was,  inter  alia,  that  the  measure- 
ments and  calculations  of  the  quantities  and  amounts  of 
the  several  kinds  of  work  performed  under  it,  shonld  be 
determined  by  the  Company's  engineer,  and  that  be  should 
"  decide  every  question  which  can  or  may  arise  between 
the  parties,  relative  to  the  execution"  of  the  contract, 
*'  and  his  decision  shall  be  final  and  binding  upon  both 
parties."  It  was  held,  that  an  ex  parte  estimate  and  mea- 
surement by  the  Engineer,  without  notice  to  the  contractor, 
would  not  bind  him.  That  case  is  tre^ated  as  one  in  which 
no  testimony  was  to  be  given  before  the  arbitrator  or 
Beferee,  but  it  was  nevertheless  held  essential  to  a  final 
and  conclusive  estimate,  that  notice  of  making  it  should 
be  given  to  the  contractor,  so  that  be  could  be  present  and 
enabled  to  guard  against  mistakes. 

The  parties  to  the  contract  before  us,  covenant  "  that  it 
shall  be  stibmitted  to  Minthorne  Tompkins,  to  decide  when 
the  several  portions  of  the  work  of  filling  aforesaid  aie 
respectively  done,  so  as  to  enable  said  party  of  the  seccHid 
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part  to  receive,  and  to  oblige  said  party  of  the  first  part  to 
pay  the  respective  installments  of  the  price  aforesaid,  and 
that  the  decision  of  said  Minthome  Tompkins,  when  made 
on  the  matters  aforesaid,  should  be  binding  on  both  parties." 
The  literal  import  of  this  provision  is,  that  if  the  parties 
do  not  agree  upon  the  question  whether  either  of  the  three 
installmente  in  which  payment  was  to  be  made,  was  due 
when  payment  was  claimed,  the  parties  shall  submit  the 
question  to  Mr.  Tompkins.    There  is  nothing  in  the  instru- 
ment implying  an  understanding,  that  he  was  to  decide 
the  question  without  notice  to  either  party.    In  the  case 
above  cited  the  contract  work  was  to  be  done  under  the 
direction  and  constant  supervision  of  the  engineer,  and  he 
was  authorized  to  reject  and  condemn  all  work  or  mate- 
rials, which  in  his  opinion  did  not  fully  conform  to  the 
spirit  of  the  contracts.    Notice  of  his  estimates  and  mea- 
surements, so  as  to  be  present  when  they  were  made,  was 
of  no  consequence  to  the  contractor,   except  to  guard 
against  mistakes  and  bad  faith. 

JSTotice  is  as  important,  in  the  present  case  as  in  that, 
to  guard  against  mistakes.  It  is  equally  important  to 
^uard  against  inattention  or  bad  faith  of  the  arbitrator, 
iioless  it  is  a  legal  presumption  that  a  person  in  the  posi- 
tion of  the  engineer  would  practice  bad  faith  towards  the 
coutractor,  when  a  person  not  employed  by  either  party 
would  not  be  guilty  of  it. 

I  see  no  just  grounds  for  withholding  from  this  case  the 
application  of  the  rule  enforced  in  the  case  cited.    The 
fact  that  the  arbitrator  or  umpire  in  the  present  case,  pre- 
sumptively might  know  nothing  of  the  work  as  it  pro- 
gressed, and  the  further  fact  that  the  agreement  is  in 
terms,  "  that  it  sliall  he  submitted  to  "  the  person  named, 
to  decide,  &c.,  present  forcible  considerations  for  holding 
that  the  agreement  indicates  an  understanding  of  the  par- 
ties, that  he  was  not  to  decide  ex  parte,  but  that  they  were 
at  least  to  have  notice  and  an  opportunity  to  be  present, 
and  call  his  attention  to  whatever  was  necessary  to  secure 
an  accurate  measurement* 
Bosw.— Vol.  VIII.    41 
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No  such  uotice  was  given  or  opportunity  had. 

The  only  evidence  that  Amos  was  present  at  the  time 
Mr.  Tompkins  first  examined  the  work,  by  request  of  the 
defendant,  is  the  testimony  of  the  defendant.  "  I  recollect 
when  Tompkins  said  the  work  was  done,  that  I  said,  you 
and  Amos  can  go  and  look  at  it,  and  if  you  and  he  say  it 
is  done,  it  is  all  right  and  we  will  pay  it;  I  don't  know 
whether  that  was  before  or  after  he  gave  the  certificate;"— 
and  the  testimony  of  Mr.  Tompkins, — ^**I  understood  from 
defendant,  before  I  went  to  look  at  the  work  with  Amos, 
that  he  would  like  Amos  to  look  at  it ;  I  met  Amos  th^e 
by  appointment." 

Mr.  Tompkins,  although  he  testifies  that  Amos  agreed 
to  look  at  the  work  again  on  Tuesday  night,  yet  be  also 
says  ^'  there  was  no  understanding  that  I  was  to  meet  him 
there  again."  Mr.  Amos  testifies  that  there  was  no  agree- 
ment between  him  and  Tompkins,  that  the  latter  should 
examine  the  work  at  any  subsequent  day. 

It  is  quite  clear  that  the  two  agreed  when  they  together 
looked  at  the  work  that  it  was  not  completed,  and  that 
the  defendant  had  no  notice  of  any  intended  examination 
of  it  subsequently;  and  that  the  defendant,  when  shown 
the  certificate  of  the  25th  of  June,  1859,  immediately 
looked  at  the  work  and  declared  himself  dissatisfied ;  had 
a  survey  made  on  the  6th  of  July^  which  the  Beferee  has 
found  to  be  accurate,  and  immediately  notified  Mr.  Tomp- 
kins of  the  result  of  such  survey,  and  refused  to  pay  on 
the  ground  that  the  contract  was  not  performed. 

The  certificate  signed  on  the  26th  of  June,  1859,  shoidd 
not  conchide  the  defendant,  as  it  was  given  upon  an 
«c  parte  examination  by  Mr.  Tompkins,  of  which  the  de- 
fendant had  no  previous  notice.  The  defendant  (aecording 
to  the  evidence  before  us,)  has  not  refused  to  attend  upon 
a  subsequent  examination  and  measurement,  nor  mani- 
fested any  disposition  to  deal  inequitably  with  the  plaintiff. 

I  think  it  should  be  held,  as  a  rule  applicable  to  all 
agreements  between  two  parties,  to  submit  any  matter  of 
difference  between  them  to  the  decision  of  a  third  person ; 


NEW  TOEK— JUNE,  1861.  323 

Collins  V.  Vanderbilt. 

that  it  is  essential  to  a  final  and  conclusive  decision  that 
both  parties  should  have  notice  of  the  time  and  place  when 
such  third  i)erson  is  to  investigate  the  matter  with  a  view 
to  such  decision,  unless  there  be  something  in  the  terms 
of  the  agreement  declaring  or  clearly  importing  that  such 
notice  need  not  be  given. 

I  also  think  there  is  nothing  in  the  contract,  in  question, 
of  that  import,  but  on  the  contrary,  that  the  words,  "it 
shall  be  submitted,"  imply  that  the  parties  to  the  agree- 
ment were  to  go  before  the  arbitrator  named,  and  submit 
the  question  to  him  for  his  decision. 

The  complaint  alleges  full  performance  of  the  work,  "  in 
.  accordance  with  the  terms  and  requirements  of  said  con- 
tract or  agreement."  This  the  answer  denies.  The  answer 
also  alleges  a  deficiency,  in  the  filling  in,  of  over  3,000 
cubic  yards,  and  that  the  contractor  has  abandoned  and 
left  the  work  in  such  unfinished  state.  By  the  terms  of 
the  contract,  the  filling  was  to  be  completed  by  the  1st 
of  May,  1859.  No  agreement  extending  the  time  allowed 
the  contractor  for  completing  his  work,  is  alleged  or  shown. 
The  strongest  evidence  of  waiver  of  the  time  fixed  by  the 
contract  is  that  given  by  the  defendant  to  the  effect  that 
he  said  to  Tompkins :  "  You  and  Amos  go  and  look  at  it, 
and  if  you  and  he  say  it  is  done,  it  is  all  right  and  we  will 
pay  it." 

That  contingency  has  not  occurred,  whether  this  was  said 
before  or  after  the  certificate  was  received  by  the  defend- 
ant. If  said  before  that,  then  the  fact  is  that  they  S€aid  it 
was  not  all  right, — that  the  work  was  not  finished.  If  said 
snbsequently,  then  the  fact  is  that  the  two  have  not  looked 
at  it  together  since. 

For  these  reasons  I  think  the  Eeferee  erred,  and  that  the 
judgment  should  be  reversed,  the  report  set  aside  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 
MoNCRiEF,  J.,  concurred  in  this  opinion. 
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Maktdt  W.  Brottn  et  al,  Plaintiffs,  v.  George  W.  Platt 
et  aLj  Defendants. 

1.  Creditors,  on  whose  behalf  the  attorney  of  their  debtor  has,  without  a&- 
thority  from  them,  received  a  mortgage  made  by  the  debtor  in  tbeir  faror 
may  ratify  the  act  by  a  subsequent  assent,  and  enforce  the  mortgage. 

2.  Where  a  debtor  makes,  at  one  time,  several  mortgages  upon  the  samt 
chattels  to  secure  several  creditors,  the  refusal  of  one  of  them,  on  being 
informed  of  the  mortgage  to  him,  to  accept  it^  does  not  impair  mortgi^ 
accepted  by  other  creditors. 

3.  The  objection,  that  a  chattel  mortgage  executed  in  another  state  was  void 
for  illegally  reserving  the  right  to  retain  possession  and  to  sell  the  goods  as 
part  of  the  mortgagor's  stock  in  trade,  cjinnot  be  raised  on  appeal  from  i 
judgment,  if  not  taken  at  the  trial. 

4  Nor  can  such  a  ground  of  objection  be  available  where  the  mortgagOTr 
before  any  creditor  questioned  the  validity  of  the  mortgage,  delivered  the 
chattels  to  the  mortgagee,  waiving  his  claim  to  the  possesion  and  to  the 
period  of  credit,  and  authorizing  an  immediate  sale. 
(Before  Hoffman  and  WoonnuFF,  J.  J.) 

Heard,  January  15,  1861 ;  decided,  June  22,  1861. 

The  questions  of  law  arising  on  the  trial  of  this  case 
were  ordered  to  be  heard  in  the  first  instance  at  General 
Term, 

This  action  was  by  Martin  Brown  and  Caleb  K.  Colby 
against  George  W.  Platt  and  Nathan  0.  Platt.  It  was 
tried  on  the  12th  of  March,  18G0,  before  Chief  Justice 
BoswoRTH  and  a  Jury. 

The  plaintiifs  sued  the  defendants  for  converting  certain 
chattels  of  the  plaintiffs,  valued  at  $1,934.31.  The  defend- 
ants' answer  denied  the  conversion,  the  ownership  by  the 
plaintiffs,  and  the  alleged  value;  and  set  up  the  seizure 
of  the  "goods  on  July  16,  1858,  by  the  sheriff  of  New  York, 
under  an  attachment  at  the  suit  of  the  defendants,  agaimt 
one  Fernando  0.  Gleason,  whose  property  it  alleged  the 
goods  then  were. 

Upon  the  trial  it  appeared  that  Gleason,  who  had  been 
in  business  as  a  dealer  in  jewelry  in  Iowa  in  1867,  being 
indebted  to  merchants  in  New  York,  caused  seven  chattel 
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mortgages  upon  his  stock  in  trade  to  be  drawn  np,  in  favor 
of  those  creditors  respectively,  and  executed  them  and 
caused  them  to  be  recorded.  After  record  they  were  re- 
turned to  Oooley,  his  attorney,  who  had  drawn  them. 
These  mortgages  were  of  even  date,  and  were  numbered 
from  one  to  seven.  Each  was  upon  the  whole  of  his  stock 
in  trade.  Number  one  was  in  favor  of  the  plaintifis,  and 
each  of  the  others  referred  to  that  one,  and  was  expressed 
to  be  made  subject  thereto. 

After  making  these  mortgages,  Gleason  wrote  to  the 
defendants,  to  whom  the  mortgage  number  three  was 
made,  stating  that  he  was  pressed  by  unfriendly  creditors, 
and  was  advised  to  give  new  notes  to  those  he  wished  to 
secure,  and  a  chattel  mortgage ;  and  that  he  had  done  so, 
and  had  **  given  mortgage  on  the  whole  stock  to  secure 
the  same  in  this  way.  M.  W.  Brown  &  Co.,  No.  1,  J.  W. 
Vincent,  No.  2,  Piatt  &  Brothers,  No.  3,"  &c.  "  That 
covers  my  whole  stock." 

The  defendants  replied  to  this  letter  that  the  arrange- 
ment met  with  their  approval,  that  they  did  not  compre- 
hend the  numbering  from  one  to  seven,  but  they  under- 
stood that  all  would  fare  alike ;  and  asked  for  information 
as  to  this  point. 

Gleason,  in  his  answer  to  this  inquiry,  wrote  that  the 
numbering  was  done  by  the  attorney,  who  said  it  was 
necessary,  but  that  all  who  were  secured  were  to  stand 
equally  in  the  payments. 

All  the  mortgages  contained  a  clause  authorizing  the 
mortgagees  to  take  possession  of  and  sell  the  property  in 
case  of  default  of  any  one  payment,  or  any  attempt  to 
"  sell,  assign  or  remove  *  the  property '  out  of  Gleason's 
possession." 

Gleason,  the  mortgagor,  continued  in  possession  of  the 
stock  and  carrying  on  his  business  and  selling  the  goods 
until  June,  1858.  About  the  first  of  July  he  sent  the 
goods  on  to  the  plaintiffs.  He,  at  the  same  time,  sent  to 
plaintifi's  a  letter  stating  that  he  had  sent  them  and  ex- 
pressing his  wish  that  all  the  creditors  secured  should  be 
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l)ai(l  pro  raiay  without  preference  on  their  releasing  him, 
but  if  that  could  not  be  done,  he  directed  that  the  plain- 
tiffs should  sell  the  goods,  and  out  of  the  proceeds  pay 
themselves,  and  apply  the  residue  towards  payment  of  the 
other  mortgages  in  the  order  in  which  the  mortgages  were 
numbered. 

The  goods  being  in  the  plaintiffs'  possession,  the  defend- 
ants brought  an  action  against  Gleason  to  recover  their 
debt  and  attached  these  goods  as  being  his  property. 

The  Judge  directed  the  Jury  to  find  for  the  plainti£b  the 
cash  value  of  the  goods  on  the  16th  of  July,  1858,  and 
ordered  the  questions  of  law  arising  on  the  trial  to  be 
heard  in  the  first  instance  at  the  General  Term. 

Edgar  S.  Van  Winkle^  for  defendants. 

I.  At  the  time  of  the  attachment  the  defendants  had 
a  right  so  to  proceed,  and  their  proceedings  were  regular. 

II.  When  attached  the  goods  were  Gleason's. 

1.  The  mortgages  were  all  void  as  against  creditors. 
They  were  on  a  stock  in  trade,  and  reserved  to  the 

owner  the  liberty  to  sell  on  his  own  account. 

A  mortgage  on  a  stock  in  trade  can  only  be  good  by 
way  of  assignment  in  trust,  and  then  the  clause  permitting 
the  owner  to  remain  in  possession  and  control  of  the  same, 
in  addition  to  the  clause  providing  for  a  return  of  the  sur- 
plus to  the  owner,  renders  it  void. 

2.  Whether  the  instrument  is  treated  as  a  mortgage  or 
an  assignment,  it  was  fraudulent  as  against  creditors. 

As  a  mortgage  it  was  void.  (EdgeU  v.  JETor^  13  Barb., 
380;  S.  C.  on  appeal,  5  Seld.,  213;  Wood  v.  Lawry,  17 
Wend.,  492 ;  Griswold  v.  Shddon^  4  Comst.,  581 ;  Ford  v. 
Williams^  3  Kern.,  577 ;  Gardner  v.  McEwen,  19  N.  Y.  R, 
123.) 

As  an  assignment  it  was  void.  (Code  of  Iowa,  ^  977 ;  3 
E.  S.,  N.  Y.,  137 ;  Bur.  on  Assignments,  400,  401 ;  Good- 
rich V.  Downs,  6  Hill,  438 ;  Barney  v.  Griffin,  2  C!omst., 
365 ;  Leitch  v.  HoUister,  4  Comst.,  211 ;  Doremus  v.  Lewis^ 
8  Barb.  S.  C.  E.,  124.) 
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Aud  it  is  immaterial  whether  the  reserved  trust  or  benefit 
was  created  by  the  assignor  with  fraudulent  intent  or  was 
the  result  of  mistake. 

in.  Personal  mortgages,  contrary  to  the  general  prin- 
ciples of  law,  if  authorized  by  the  State  wherein  made, 
can  have  no  extra  territorial  force,  especially  if  sought  to 
be  enforced  or  sustained  in  a  place  by  the  laws  or  decisions 
of  which  such  mortgage  would  be  invalid.  (Story's  Confl.  of 
Laws,  '^^  388,  271, 416 ;  Davis  v.  Bromon,  6  Iowa,  [Clarke] 
412,  424.) 

It  does  not  appear  that  the  law  of  Iowa  would  sustain 
any  personal  mortgage  which  violates  the  general  princi- 
ples or  policy  of  law. 

See  Code  of  Iowa,  1851,  '^^  1193-1195,  1217,  regulatmg 
personal  mortgages. 

The  presumption  is  that  the  law  of  Iowa  is  the  same  as 
ours.  {Holmes  v.  Broughtoii,  10  Wend.,  75 ;  Bean  v.  Briggs 
&  Felthauser,  [Clarke,]  4  Iowa  E.,  464.) 

IV.  When  defendants  attached,  plainti£&  did  not  hold 
as  mortgagees,  but  under  a  special  trust  created  by  Glea- 
son's  letter  of  July  1,  1858,  and  their  title  was  invalid, 
for  it  was  a  transfer  or  assignment  in  trust,  of  part  of  the 
debtor's  property,  which  was  void. 

1.  Because  it  made  it  a  condition  of  any  payment  to  any 
creditor  that  he  should  release  the  debtor.  (Bur.  on  Assign- 
ments, p.  152.) 

2.  Because  it  gave  to  the  assignee,  in  case  creditors 
would  not  release  him,  and  would  not  petition  for  his  dis- 
charge, a  power  to  dispose  of  the  goods  as  indicated  by 
the  debtor.  {Barnum  v.  Sempstead,  Paige,  568 ;  Boardman 
V.  HaUiday,  10  Id.,  223 ;  Sheldon  v.  Dodge,  4  Den.,  217 ; 
Hyslop  v.  Clarke,  14  Johns.,  458.) 

V.  If  the  plaintiffs  are  considered  as  holding  under 
their  mortgage,  they  can  only  claim  the  amount  of  their 
debt,  the  surplus  belonged  to  Gleason.  The  verdict  should 
be  reduced  to  the  amount  of  their  debt.  (Code  of  Proce- 
dure, ^§227,  231,  234;  Leitch  v.  HoUister,  4  Comst.,  211; 
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Hendricks  v.  Bohin$on^  2  Johns.  Ob.  R.,  284,  and  17  Johns., 
438 ;  HuU  v.  CamUg,  1  Kem.,  501,  and  17  N.  Y;,  202.) 

Anthony  B.  Dyett,  for  the  plaintiffs. 

1.  The  plaintiff's  were  not  entitled  to  a  nonsuit. 

1.  There  being  no  *' stipulations  to  the  contrary"  in 
the  mortgages,  the  title  and  right  of  possession  passed  to 
the  mortgagees  immediately.  (Oode  of  Iowa,  '^  1210.) 

2.  The  acknowledgment  and  recording  by  Gleason  was 
a  delivery.  {Bathlyun  v.  Eathbun,  6  Barb.,  98 ;  Code  of 
Iowa,  ^^  1194, 1195,  1217-1223.)  The  delivery  to  Cooley, 
on  behalf  of  the  creditcMPs,  was  a  good  delivery,  though 
unauthorized  by  them,  if  such  delivery  was  not  afterwards 
dissented  fjx>m.  The  Oode  of  Iowa  (^§  1193-1195)  makes 
the  acceptance  and  record  equivalent  to  taking  i>ossessioD. 

3.  The  plaintiffs  accepted  their  mortgage,  and  the  de- 
livery of  it,  and  before  the  attachment  was  issued  they 
had  the  actual  possession,  and,  in  addition  to  the  title, 
constructive  possession  under  the  laws  of  Iowa.  The 
mortgages  were  past  due,  and  by  their  terms  they  had  the 
right  of  possession  and  the  absolute  property.  {Rich  v. 
MUk,  20  Barb.,  616  ;  4  Kern.,  22.) 

The  defendants  had  accepted  a  delivery  of  the  mort- 
gages, both  by  not  objecting  and  by  theu*  correspondence 
with  Gleason. 

4.  But  if  they  had  not,  it  did  not  invalidate  the  plain- 
tiffs' mortgage  or  title. 

6.  No  question  was  raised  on  the  trial  as  to  the  delivery 
and  acceptance  of  the  mortgages  either  by  plaintiff  or 
defendants. 

6.  No  question  of  fraud  arises  to  affect  the  plain ti£fe'  title. 

The  mortgages  were,  prima  facie^  valid  by  the  Oode  of 
Iowa,  and  the  defendants  offered  no  evidence  of  fraud. 

Gleason  testified  that  the  mortgages  were  all  made 
to  secure  hona  fide  debts,  and  that  there  was  no  intent  to 
defraud.  And  this  testimony  is  admissible,  {Seymour  v. 
Wilson,  14  N.  Y.  R.,  [4  Kern.,]  567,)  and  was  not  con- 
tradicted. 
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7.  These  mortgages  were  all  contemporaneous,  upon 
the  s&me  property,  and  alike  in  their  form ;  the  intent 
being  to  make  all  share  |wo  rata. 

The  defendants,  therefore,  were  so  far  privy  to  the  plain- 
tiffs* mortgage  as  to  be  concluded  from  setting  up  fraud, 
unless  they  showed  dehors  the  mortgages,  some  fraud  of 
which  they  were  not  cognizant  at  the  time  of  the  execu- 
tion of  the  mortgages.    No  such  evidence  was  given. 

8.  But  there  was  nothing  on  the  face  of  the  mortgages, 
or  in  the  evidence,  to  show  fraud. 

9.  The  letter  of  Gleason,  of  July  1st,  could  not  vary 
or  change  the  legal  rights  of  his  creditors.  It  was,  how- 
ever, a  good  assignment  in  trust  to  pay  the  mortgages. 
The  fact  that  it  directed  preferences  did  not  per  se  render 
it  void,  but  was  merely  a  reason  for  equity  to  interfere. 

The  plaintiffs  had  a  right  to  hold  the  property  under 
their  mortgage  and  disclaim  all  title  under  the  assign- 
ment. 

10.  The  mortgages  were  valid  by  the  laws  of  Iowa, 
where  they  were  made  and  recorded,  and  are  valid 
everywhere. 

By  the  Court — Woodbuff,  J.  The  goods,  for  the 
taking  and  conversion  whereof  this  action  is  brought,  were 
jnortgaged  to  the  plaintiffs  by  a  mortgage  duly  executed, 
acknowledged  and  recorded  in  Iowa,  where  the  property 
was  situated  at  the  time  the  mortgage  was  made.  The 
mortgage  to  the  plaintiffs  was,  by  the  terms  of  the  other 
mortgages,  severally,  made  a  first  mortgage,  the  others 
being  in  terms  declared  to  be  subject  thereto.  Although 
the  correspondence  between  the  mortgagor,  (Gleason,) 
and  the  defendants  would  indicate  that  the  mortgagor 
represented  and,  probably,  believed  the  mortgages  to  stand 
upon  an  equal  footing,  the  terms  of  the  mortgages  forbid  < 
such  a  construction.  This,  however,  does  not  seem  very 
material  to  the  decision  of  the  present  case,  for,  if  the 
plaintiffs'  title  as  mortgagees  was  valid,  the  defendants 
had  no  right  to  take  the  goods  from  them. 
Bo8w.— Vol.  VIH.      42 
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The  objection  that  the  mortgages  were  not  delivered, 
we  thiuk  fails.  They  were  delivered,  not  to  the  defend- 
ants personally,  but  to  an  attorney  who  undertook  to  re- 
ceive such  delivery  for  them.  Although  such  attorney  had 
no  previous  authority  to  act  for  the  plaiutiffs,  still  the  act 
was  for  their  benefit  and  they  had  a  right  to  assent  thereto, 
And  the  subsequent  delivery  of  the  mortgaged  proiierty, 
or  so  much,  at  least,  thereof  as  is  in  question  in  this  suit, 
removes  any  doubt  or  difficulty  in  respect  to  the  question 
of  delivery  so  far  as  the  plaintiffs  are  concerned.  K,  as 
now  insisted,  the  defendants  did  not  accept  the  mortgage 
made  to  them,  that  would  not  impair  the  mortgage  to  the 
plaintiffs. 

It  is,  however,  insisted  that  the  mortgage  to  the  plain- 
tiffs, (as  well  as  the  others,)  was  void  because  it  contained 
an  illegal  reservation  of  the  right,  not  only  to  remsun  in 
possession  of  the  goods  until  default  in  the  payments 
secured  by  the  mortgage,  but  the  right  to  sell  the  goods  as 
part  of  the  mortgagor's  stock  in  trade.  If  this  be  the  true 
construction  of  the  mortgage,  then,  according  to  the  deci- 
sions in  this  State,  the  mortgage,  if  given  here  ui>on  pro- 
perty in  this  State,  was  void  as  against  creditors.  {EdgeU 
V.  Sart,  9  K  Y.  E.,  216;  Gardner  v.  McEwen,  19  N.  Y. 
E.,  126;  WiUiston  v.  Jones,  6  Duer,  504;  Marston  v.  Fid- 
tee,  12  Abb.  Pr.  E.,  143.)  The  language  of  the  mortgage 
is  not  altogether  consistent  with  itself.  After  describing 
the  goods  on  hand  which  are  mortgaged,  it  adds,  "and  also 
all  the  goods  that  may  hereafter  be  added,  from  time  to 
time,  to  said  stock  by  the  party  of  the  first  part  to  take 
the  place  of  such  goods  as  may  be  sold  from  said  stock.'* 
But  a  subsequent  clause  in  the  mortgage  expressly  pro- 
vides that,  "if  the  party  of  the  first  part  ♦  •  attempt 
to  sell,  assign  or  remove  said  property  out  of  his  posses- 
sion," the  mortgagee  is  "authorized  to  take  immediate 
possession  of  the  above  described  goods  and  chattels,  or 
any  part  thereof,  and  sell  the  same"  to  satisfy  the  mort- 
gage debt. 
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The  debtor,  however,  appears  by  his  letter  to  the  de- 
fendants to  have  contemplated  the  continuance  of  busi- 
ness, and  expected  to  deal  with  the  mortgaged  proi)erty. 

Without  diiscussing  the  question  whether  this  mortgage 
was  void  by  our  law,  or  whether  it  must  be  presumed,  in 
the  absence  of  proof  on  this  point,  that  by  the  laws  of 
Iowa  it  was  also  void,  we  think  the  defendants  cannot  rely 
upon  any  such  objection  on  this  appeal.  No  such  claim 
was  made  on  the  trial — no  such  objection  to  the  validity 
of  the  plaintiffs'  mortgage  was  suggested.  The  plaintiffs 
may  have  had  it  in  their  power  to  show  the  objection  to 
be  groundless. 

But  what  we  regard  as  rendering  it  clearly  unavailable, 
is  that  before  any  creditor  questioned  the  validity  of  the 
mortgage,  the  goods  in  question  were  delivered  into  the 
actual  possession  of  the  plaintiffs  upon  terms  securing  to 
them  the  custody  and  the  right  of  disposition,  freed  from 
any  feature  of  the  kind  alluded  to,  and  authorizing  them 
to  appropriate  the  proceeds  first  to  the  payment  of  their 
own  debt. 

Now  whether  the  plaintiffs  could  or  could  not  origi- 
nally have  enforced  their  mortgage,  this  delivery  of  the 
goods  entitled  the  plaintiffs  to  receive  and  dispose  thereof 
and  appropriate  the  proceeds  in  satisfaction  of  their  own 
debt,  and  if  there  was  a  surplus,  to  hold  it  for  the  benefit 
of  the  other  mortgagees. 

The  mortgagor,  by  his  letter  advising  the  plaintiffs  of 
the  forwarding  of  the  goods,  and  by  his  actual  sending 
of  them  to  the  plaintiffs,  not  only  waived  the  possession 
thereof,  but  in  very  terms  waived  the  period  of  credit 
mentioned  in  the  mortgage,  and  authorized  the  immediate 
sale  of  the  property. 

It  is  true  that  the  letter  states  that  Mr.  Vincent  (one  of 
the  creditors  secured  by  mortgage)  advised  the  distribu- 
tion of  the  goods  among  all  the  creditors,  and  that  ho 
(Vincent)  thought  that  all  would  accept  such  dividend 
and  release  the  debtor ;  but  the  delivery  was  not  charged 
with  any  such  condition.    He  could  not  impose  such  a 
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condition  and  did  not  attempt  it  He  of  course  was  con- 
tent and  even  desirous  that  thi^  should  be  done,  but  such 
an  arrangement  would  require  the  assent  of  the  iilaintiffi 
themselves,  as  well  as  of  the  defendants  and  others ;  aud 
he  therefore  adds  that  if  the  suggestions  of  Mr.  Vincent 
could  not  be  made  to  work  satisfactorily,  then  the  plain- 
tiffs would  dispose  of  the  goods ;  and  this  we  think  they 
had  a  right  to  do. 

We  do  not  perceive  that  this  is  in  conflict  with  any  of 
the  principles  which  are  involved  in  the  authorities  to 
which  our  attention  is  called. 

The  plaintiffs  should  have  judgment  upon  the  verdict 


Jonjf  W.  FowLEE,  Plaintiff,  v.  The  Atlantic  Mutual 
Insurance  Company,  Defendants. 

1.  //  5ffi7w  that  where  an  agent  for  several  part  owners  of  a  yessel  who  are 
tenants  in  common,  is  by  them  instructed  to  keep  their  respective  interests 
insured,  but  without  any  more  specific  directions,  and  be  takes  out  yarious 
policies  in  his  own  name  for  the  benelit  of  whom  it  may  concern,  he  mar 
appropriate  the  poUcies  to  tlie  benefit  of  the  respective  owners  severally, 
so  as  to  give  each  a  poHcy  for  his  own  benefit  to  the  exclusion  of  the 
others. 

2.  But  in  such  a  case,  one  part  owner,  to  whom  a  pohcy,  covering  an  amount 
corresponding  to  his  interest,  has  been  appropriated  by  the  agent  and  traos- 
ferred  by  the  written  consent  of  the  Insurance  Company,  cannot  maintain 
an  action  on  the  policy  in  his  own  name  alone,  against  tlie  objection  of  the 
company,  that  other  part  owners  are  still  interested  in  the  policy,  not  having 
assented  to  such  appropriation,  and  that,  therefore,  they  are  necessary  parties 
to  a  determination  of  the  controversy. 

3.  An  answer  setting  up  the  non-joinder  of  parties,  alleged  to  be  necessary 
co-plaintiffs  in  au  action  on  contract,  may  be  sustained  by  proof  that  some 
of  the  persons  named  for  this  purpose,  are  parties  in  interest  The  defect 
of  proof  in  not  showing  that  all  those  named  are  such,  presents  a  case  of 
variance  only,  which  may  be  disregarded  unless  the  plaintiff  has  been  misled. 

(Before  Bosworth,  Ch.  J.,  and  Moncrief  and  White,  J.  J.) 
Heard,  May  9ih;  decided,  June  29th,  1861. 

Oase,  heard  upon  exceptions,  directed  by  the  Judge  at 
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the  Trial  Term,  to  be  heard  in  the  first  instance  at  the 
General  Term,  and  the  judgment  in  the  meantime  sus- 
pended. 

In  1857,  Messrs.  Stanton  &  Thompson  were  agents  of 
the  vessel  Knickerbocker,  and  authorized  by  several  part 
owners  to  keep  their  interests  in  the  vessel  insured  at  a 
valuation  of  $50,000.  Mr.  Stanton,  of  the  firm  of  Stanton 
&  Thompson,  was  a  part  owner  in  the  vessel  to  the  amount 
of  A.  The  other  i)art  owners  were  Eouse  Babcock  A, 
Simon  V.  Peabody  i^,  Joshua  Aiken  and  Joshua  Aiken, 
Jr-f  Ai  John  W.  Fowler,  (the  plaintiff  in  this  action,)  f^, 
Mr.  Porgay  A,  John  Connor  Ai  Thomas  Oollyer  A. 

Stanton  &  Thompson  had  verbal  authority  from  the  part 
owners  to  effect  insurance  to  cover  their  interests.  No 
particular  instructions  were  given  as  to  what  companies 
or  what  amounts,  except  that  it  should  be  at  a  valuation 
of  $50,000.  These  instructions  were  given  by  the  several 
owners  separately.  Stanton  &  Thompson  effe/Cted  insu- 
rances in  several  different  companies,  and  one  of  the 
policies  which  they  took  out  covered  an  interest  of  A* 
This  policy  was  issued  by  the  defendants. 

The  intention  of  Stanton  &  Thompson,  as  it  appeared 
by  the  testimony,  was  that  these  insurances  were  effected 
for  the  joint  account  of  all  concerned,  and  on  taking  out 
the  policy  in  question,  they  passed  it  merely  as  a  matter 
of  clerical  convenience,  as  one  of  them  testified,  to  the 
account  of  Mr.  Fowler,  (the  present  plaintiff,)  Mr.  Forgay 
and  Mr.  Connor,  who  were  each  owners  of  o  interest. 

On  January  20th,  1858,  Mr.  Peabody,  who  owned  tV» 
died  and  the  plaintiff  in  this  action  became  his  adminis- 
trator. On  April  9th,  1858,  on  the  application  of  the 
plaintiff,  and  the  indorsement  by  him  of  the  premium 
note,  Stanton  &  Thompson  indorsed  and  delivered  to 
Mr.  Fowler  the  policy  in  suit,  as  covering  his  interest,  and 
that  of  Peabody,  his  intestate ;  and  at  the  same  time  the 
defendants,  in  consideration  of  Mr.  Fowler's  indorsing 
Stanton  &  Thompson's  note  given  for  the  premium,  made 
a  marginal  agreement  on  the  face  of  the  policy,  transfer- 
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ring  the  same  to  him,  in  part  as  administrator,  and  in  part 
for  himself. 

On  the  maturity  of  the  not«,  it  was  not  paid  by  Stanton 
&  Thompson,  but  was  protested,  and  then  paid  by  plain- 
tiff, less  a  credit  by  reason  of  a  partial  loss  receipted  on 
the  note  by  the  defendants. 

The  vessel  was  lost  before  the  maturity  of  the  policy ; 
and  the  plaintiff  now  sued  thereon,  claiming  to  recover  one- 
third  in  his  own  right,  and  two-thirds  as  administrator. 

At  the  time  of  the  loss,  including  the  policy  in  suit, 
there  was  the  full  line  of  $37,500  of  insurance  on  the  }  of 
the  Knickerbocker,  effected  by  Stanton  &  Thompson,  who 
subsequently,  retaining  two  of  the  policies  themselves, 
transferred  the  others  to  the  other  owners  for  whom  they 
were  agents,  except  in  the  case  of  two  such  owners,  James 
Connor  and  William  Forgay,  who  declined  to  receive  the 
policies  tendered  them,  claiming  that  to  the  extent  of 
the  two-thirds  the  amount  covered  by  the  policy  in  suit 
it  was  taken  out  specially  for,  and  belonged  to  them  by 
reason  of  Stanton  &  Thompson  having  charged  them  with 
two-thirds  the  amount  of  the  premium  note  given  for  the 
policy,  as  if  taken  out  directly  for  them.  For  the  one- 
third  of  that  premium  note  Stanton  &  Thompson  had 
charged  Mr.  Fowler,  against  whom  no  one  makes  any  claim 
to  the  one-third  of  the  amount  covered  by  the  policy  su«l 
for  in  this  action ;  the  other  owners,  to  whom  Stanton  & 
Thompson  transferred  policies,  having  put  them  in  suit. 

The  defendants  in  their  answer  admitted  the  making  of 
the  policy  in  question,  and  the  loss,  but  averied  that  at  the 
time  of  making  the  policy  Stanton  &  Thompson  were 
agents  for  the  part  owners  abovenamed  to  the  amount  all 
together  of  ri*  and  that  all  these  part  owners,  excepting 
the  two  named,  authorized  Stanton  &  Thompson  to  insure 
for  their  benefit,  but  none  of  them  authorized  them  to 
insure  upon  their  specific  or  individual  interest  separate 
from  the  other  interests,  and  that  no  specific  insurance  of 
any  particular  interest  was  ever  made  by  Stanton  & 
Thompson,  and  that  the  policy  in  question  was  one  of 
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eight  policies  eflfected  by  Stanton  &  Thompson  in  various 
companies,  and  that  this  policy  was  for  the  benefit  of  all 
the  parties  authorizing  such  insurance,  and  was  owned  by 
them  in  common;  and  the  defendants  insisted  that  the 
various  other  part  owners  were  still  owners  in  the  policy 
of  insurance  in  suit,  in  common  with  the  plainti£&,  and 
were  necessary  parties  in  this  action. 

Connor  and  Forgay,  claiming  that  this  policy  had  been 
originally  appropriated  to  them  and  Fowler,  by  Stanton 
&  Thompson,  and  their  thirds  of  the  premium  note 
charged  to  them  in  account,  declined  to  receive  from 
Stanton  &  Thompson  any  other  policy,  and  had  brought 
a  suit  against  the  defendants  in  which  Fowler  was  made 
a  party  defendant,  claiming  to  recover  two-thirds  of  the 
amount  of  this  policy,  on  the  ground  of  such  original  ap- 
propriation to  them  and  Fowler,  by  Stanton  &  Thompson, 
which  suit  was  still  pending  at  the  time  of  the  trial  of  the 
present  action. 

Upon  the  trial  of  this  action  before  Mr.  Justice  Bos- 
worth  and  a  Jury,  the  Court  directed  a  verdict  for  plain- 
tiff; and  Counsel  on  both  sides  consenting,  it  was  ordered 
accordingly  that  the  questions  of  law  arising  ui)on  the 
facts  be  heard  in  the  first  instance  at  General  Term. 

John  E.  Parsons^  for  the  plaintiff. 

I.  The  transfer  of  the  policy  to  him  by  Stanton  & 
Thompson,  gave  plaintiff  a  right  to  recover.  As  between 
themselves  and  the  plaintiff  and  defendants,  innocent 
parties,  without  notice  of  claims  on  the  part  of  others, 
they  had  the  power  to  transfer  the  policy  absolutely  to 
the  plaintiff. 

1.  The  policy  was  in  terms  a  contract  between  the 
defendants  and  Stanton  &  Thompson,  made  specially 
payable  to  them.  They  were  responsible  for  the  amount 
of  the  premium ;  could  recover  upon  the  policy  in  their 
own  names.  (Story  on  Agency,  §§  272,  394 ;  2  Phil,  on 
Ins.,  §^  1958,  1965 ;  Kemble  v.  Bhinelandery  3  Johns.  Cas., 
130;  Munson  v.  N.  E.  Mar.  Ins.  Co.,  4  Mass.  E.,  88;  Colum- 
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Jnan  Ins.  Co.  v.  Blacky  18  Johns.,  149.)  They  coald  can- 
cel the  policy  before  loss,  by  agreement  with  the  company. 
(2  Duer  on  Ins.,  193, 194;  Erich  v.  Johnson,  6  Mass.  B.,  196.) 

They  could  receive  payment  of  any  loss  under  the 
policy  and  discharge  the  defendants.  (Story  on  Agency, 
\  103 ;  2  Phil,  on  Ins.,  ^  1882 ;  Todd  v.  Eeid,  4  Bar.  and 
Aid.,  210  ;  Russell  v.  BangUy,  Id.,  395.) 

They  were  bound  to  do  so  on  pain  of  personal  liability 
for  damages  sustained  by  neglect  so  to  do.  (2  Duer  on 
Ins.,  247.) 

They  were  the  only  persons  the  defendants  were  re- 
quired to  recognize  as  interested  in  the  j)olicy.  They 
could,  even  after  notice  of  interests  in  others,  have  set  off 
against  any  claim  on  the  policy  claims  in  their  favor 
against  Stanton  &  Thompson  personally.  {Erick  v.  John- 
son, 6  Mass.  B.,  196,  and  comment  on  it  in  2  Duer  on  Ins., 
321 ;  Stewart  v.  Aberdein,  4  M.  &  W.,  228 ;  2  Duer  od 
Ins.,  307 ;  note,  321  Id.)  Or  have  been  entitled  to  set-off 
in  a  suit  by  them  against  Stanton  &  Thompson  personally, 
any  amount  due  on  the  policy.  (2  Duer  on  Ins.,  317; 
Tlxe  Colunibian  Ins.  Co.  y.  Black,  18  Johns.,  149 ;  Parker 
V.  BeasUy,  2  Maul.  &  Selw.,  423.) 

And  this  is  not  because  the  policy  so  provides.  Policies 
containing  such  a  provision  give  a  right  to  the  company 
to  set-off  claims  due  them  by  the  "  assured."  Where  the 
policy  is  effected  through  an  agent,  his  principal  was 
assured.  (2  Duer  on  Ins.,  276.) 

Stanton  &  Thompson  could  assign  the  i)oIicy  so  as  to 
enable  their  assignee  without  value  to  discharge  the 
defendants,  on  payment  to  him.  (Story  on  Agency,  §  227.) 

And  the  defendants  would  be  equally  discharged,  if, 
instead  of  paying  on  the  policy,  no  payment  being  due  at 
the  time,  they  assumed  a  new  and  sufhcient  liability  direct 
to  such  assignee.  {Jell  v.  Pratt,  2  Stark.  N.  P.,  67.) 

An  insurance  broker  to  whom  a  policy  is  made  payable* 
and  in  whose  possession  it  remains,  and  specially  as  in 
this  case  where  his  principals  remain  unknown,  is  the 
trustee  of  a  trust  in  favor  of  his  several  principals,  himself 
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being  the  party  to  the  contract,  in  whom  is  the  right  at 
law,  and  having  the  same  control  of  and  power  over  the 
policy  as  if  he  were  the  sole  one  beneficially  interested 
therein.  {VidSj  supra;  Story's  Eq.  Jiir.,  '^  977 ;  2  Duer  on 
Ins.,  263;  Gibson  v.  Winter,  5  B.  &  Ad.,  96.) 

2.  The  security  of  the  underwriters  requires  that  this 
should  be  so.  r 

And  it  does  not  operate  injuriously  against  the  ship- 
owner, who  can  always  protect  himself  by  obtaining  pos- 
session of  the  policy  or  notifying  the  underwriters. 

3.  Stanton  &  Thompson  gave  their  note  for  the  pre- 
mium, and,  as  security  for  payment  to  them  by  the  parties 
for  whom  they  insured,  had  a  lien  upon  and  interest  in 
the  policy;  they  were,  on  defendants'  proof,  interested, 
and  this,  being  coupled  with  their  possession  of  the  policy 
through  the  permission  of  their  principals,  gave  to  them 
the  right  so  to  transfer  the  policy  as  to  discharge  all  claim 
to  or  interest  in  it,  of  the  persons  for  whom  Stanton  & 
Thompson  acted.  (2  Phil,  on  Ins.,  ^  1969;  Story  on 
Agency,  §  379 ;  Eeed  v.  Tlie  Pacific  Insurance  Co.,  1  Met., 
170.) 

4.  The  very  terms  of  Stanton  &  Thompson's  agency 
emi)owered  them  to  transfer  the  policy  as  against  their 
principals. 

If  they  kept  all  the  interests  represented  by  them  always 
fully  insured,  though  continually  shifting  the  policies,  can- 
celing old  and  taking  out  new,  or  specially  appropriating 
particular  policies  to  particular  interests,  maintaining  a 
sufficient  line  fully  to  cover  the  balance  of  interest,  they 
did  exactly  what  their  agency  required. 

11.  The  marginal  agTcement  written  on  the  policy  by 
the  defendants,  sustained  by  the  consideration  furnished 
by  Mr.  Fowler's  indorsement  of  Stanton  &  Thompson's 
premium  note,  and  subsequent  payment  on  it  of  an 
amount,  ($204.79,)  which  was  a  very  large  premium  for 
the  unexpired  term  of  the  policy,  operated  as  a  new  insu- 
rance by  the  defendants  direct  to  the  plaintiff  for  himself 
to  the  extent  of  one-third,  and  as  administrator  to  the 
Bosw.— Vol.  Vm.    43 
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extent  of  the  other  two-thirds  of  the  amount  insured.    It 
operates  thus: 

1.  By  a  proper  construction  of  the  agreement  itself. 

2.  By  estoppel:  for  the  plaintiff  must  be  prejudiced  if 
his  right  to  recover  on  this  policy  be  not  sustained. 

III.  The  plaintiff  was  entitled  to  succeed  on  the  ground 
that  the  policy  was  effected  for  his  special  benefit  on  his 
individual  interest  te  the  extent  of  one-third  of  the  amount 
insured. 

IV.  The  action  is  properly  brought  by  Mr.  Fowler  indi- 
vidually, te  recover  his  part  of  the  amount  due  on  the  policy. 

y.  If  the  case  show  that  plaintiff  has  a  right,  good  as 
against  defendants,  their  plea  is  not  to  be  allowed  on  the 
score  that  if  the  other  principals  of  Stanton  &  Thompsra 
were  parties,  a  judgment  against  them  would  bar  suits  by 
them  against  the  defendants. 

The  defendants,  on  the  evidence,  must  show  that  oth^ 
parties  have  actual,  not  possible  rights,  for  which  purpo^ 
they  could  have  given  notice  of  the  suit  to  any  supposed 
claimants,  have  interpleaded  them  or  examined  them  as 
witnesses. 

Daniel  Lord,  for  defendants. 

I.  A  policy  of  insurance  made  in  the  name  of  a  partien- 
lar  person,  for  whom  it  may  concern,  will  be  applied  to 
the  interest  of  the  party  or  parties,  and  only  to  the  party 
or  parties  for  whom  it  is  ordered.  (Phil,  on  Ins.,  ^  383,  and 
eases.)  And  however  general  may  be  the  description  of 
the  parties,  no  part  of  the  amount  insured  can  be  applied 
in  behalf  of  any  other  parties  than  those  ordering  the  insu- 
rance, though  the  nominal  assured  consent  so  to  apply  it 
{Baiidmj  v.  Union  Lis.  Co.,  2  Wash.  0.  O.  B.,  391 ;  Fner- 
son  V.  Brenhamy  5  La.  An.  R.,  540.)  The  orders  for  the 
I)olicy,  and  the  interest,  determine  who  are  the  concerned. 
{Buck  V.  Clies.  Lis.  Co.,  1  Peters'  S.  0.  R.,  151 ;  1  Phil. 
Ins.,  ^  384 ;  Seamans  v.  Loring,  1  Mason  R.,  127 ;  Newson^ 
&c.,  V.  Douglass^  7  Har.  &  J.,  417 ;  Turner  v.  Burrmcs^  5 
Wend.,  541.) 
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n.  By  the  terms  of  the  policy,  the  defendants  a^eed  to 
indemnify  Stanton,  Babcock,  Oollyer,  Fowler,  Peabody, 
Connor  and  Forgay,  against  loss  upon  their  interest  in  the 
ship,  by  reason  of  the  perils  mentioned  in  the  policy,  for 
they  were  the  parties  for  whose  interest  the  policy  was 
ordered,  id  est,  the  parties  to  be  indemnified,  or  the  "  whom 
it  may  concern."  And  these  parties  were  liable  for  the 
premium.  {Patapsco  Ins.  Co.  v.  Smith,  6  Har.  &  J.,  166 ; 
Ins.  Co.  ofPenn.  v.  Smith,  3  Whart.,  521 ;  1  Phil,  on  Ins., 
§  508.) 

III.  The  policy  being  upon  the  whole  ship,  and  not  upon 
any  particular  portion  or  individual  interest,  supports  this 
view  and,  therefore,  when  the  policy  was  executed  and 
<5omplete  as  a  contract,  the  rights  of  all  parties  thereunder 
-were  fixed,  and  could  not  be  divestM  without  their  con- 
sent. The  several  parties  owned  portions  of  the  policy, 
just  as  much  as  they  owned  portions  of  the  ship. 

IV.  The  persons  "  concerned"  having  been  ascertained, 
and  their  rights  under  the  policy  fixed,  no  evidence  is 
admissible  to  vary  the  terms  of  the  contract,  the  policy 
must  be  interpreted  by  its  language,  and  every  one  having 
an  interest  and  ordering  the  policy,  may  claim  the  benefit 
of  it.  (16  East.,  141 ;  New  York  Ins.  Co.  v.  Thomas,  3 
Johns.  Cases,  4;  Burrows  v.  Turner,  24  Wend.,  276;  1  Phil. 
on  Ins.,  §  120.) 

V.  It  follows,  that  unless  Stanton  &  Thompson  had 
authority  to  assign  the  policy  to  the  plaintiff',  they  could 
not  divest  the  other  owners  of  the  policy  of  their  i>roperty 
therein.  The  evidence  fails  to  show  any  such  authority ; 
as  ships'  husbands  they  would  not  have  authority  even  to 
eflTect  insurance.  {Turner  v.  Burrows,  8  Wend.,  144.) 

VI.  Stanton  &  Thompson,  holding  the  policy  simply  as 
trustees,  and  having  no  authority  to  assign  it,  the  plaintiff 
took  nothing  by  the  assignment,  and  the  defendants  are 
not,  by  their  indorsement,  estopped  to  set  up  the  title  of 
the  other  parties. 

1.  The  defendants  were  ignorant  of  the  real  assured  on 
the  9th  of  April,  and  of  the  nature  of  the  contract  between . 
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the  owners  and  Stanton  &  Thompson.  They  only  knew 
the  latter,  and  had  the  policy  itself  as  theur  protection, 
relying  upon  the  principle,  that  if  the  assured  gave  au- 
thority to  transfer  the  policy,  they  were  protected,  and  if 
they  gave  no  authority,  the  transfer  was  void. 

2.  No  new  liability  was  assumed  by  the  plaintiff,  nor 
did  he  part  with  anything  upon  the  transfer,  or  in  any 
manner  damnify  himself. 

3.  The  plaintiff,  as  one  of  the  assured,  gave  the  power 
to  Stanton  &  Thompson,  which  resulted  in  having  these 
various  policies  effected.  He  with  Stanton  &  Thompson, 
his  agents,  knew  all  the  facts  on  the  9th  of  Aprils  whereas 
the  minds  of  the  defendants  were  simply  like  a  mirror, 
open  to  receive  impressions,  but,  without  aid,  unable  to 
give  any. 

4.  By  permitting  the  plaintiff  to  recover,  Connor,  For- 
gay,  Babcock,  and  the  others,  may  be  divested  of  their 
property,  without  their  consent,  as,  in  case  of  the  failure 
of  the  other  policies,  they  might  lose  their  entire  interest 
in  the  vessel. 

Vn.  As  there  are  other  parties  than  the  plaintiff  enti- 
tled in  this  policy,  and  the  defendants  are  not  estopped  to 
set  up  their  non-joinder,  the  plaintiff  is  not  entitled  to 
maintain  his  action,  without  bringing  all  the  parties  before 
the  Court. 

1.  This  is  an  action  of  assumpsit.  (2  Phil,  on  Ins.,  <§  1958.) 

2.  In  assumpsit,  all  the  parties  who  have  contracted 
must  join,  and  where  joint  contractors  may  join,  they 
must  join.  (Chitty  on  Plead.,  8,  9,  and  11;  1  Saunders, 
291,  note  f,  and  cases;  Ilhk  v.  Purdyj  6  Wend.,  629;  ScoU 
V.  Godwin,  1  Bos.  &  Pul.,  74.) 

3.  Where  several  persons  jointly  procure  insurance  on  a 
vessel  owned  by  them  jointly,  they  cannot  maintain  sepa- 
rate actions,  but  all  must  join.  {BUDwhard  v.  JDyer^  21 
Maine,  [8  Shep.,]  Ill ;  Wright  v.  Fast,  3  Conn.,  142;  1 
Phil,  on  Ins.,  ^  396.) 

4.  The  case  is  similar  to  that  of  tenants  in  common 
suing  for  rent,  &c.,  they  must  all  join.  {HiU  v.  GMs,  5 
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Hill,  66 ;  Putnam  v.  Wise,  1  Hill,  234 ;  Sherman  v.  BaUou, 
8  Oow.,  304 ;  Bradish  v.  ScTienck,  8  Johns.,  151.) 

Vni.  No  judgment  can  be  given  until  all  the  parties 
are  brought  before  the  Court;  there  may  be"  some  defense, 
that  the  defendants  can  only  avail  themselves  of  when  all 
the  parties  are  in  Court.  The  Code  requires  all  the  par- 
ties to  be  brought  in.  (§  117.) 

If  they  will  not  consent  the  Code  provides  a  remedy. 
(^  119;) 

By  the  Court — Boswoeth,  Ch.  J.  The  testimony 
of  the  person  who  took  out  this  policy,  is  that  it  "  was 
effected  for  the  joint  account  of  all  concerned.  That  was 
the  intention." 

On  that  state  of  facts,  had  there  been  no  indorsement 
of  the  policy  to  Fowler  by  Stanton  &  Thompson,  to  whom 
by  its  terms  the  loss,  if  any,  was  to  be  paid ;  and  had 
there  been  no  transfer  by  the  defendants  of  the  policy  to 
Fowler,  and  had  the  other  part  owners  not  accepted  a 
transfer  of  other  policies  as  being  the  policies  effected  to 
cover  their  interest ;  and  had  there  been  no  appropriation 
of  it  by  Stanton  &  Thompson,  by  the  manner  of  keeping 
and  rendering  their  accounts,  an  action  on  the  policy  must 
have  been  brought  in  the  names  of  Stanton  &  Thompson, 
or  in  the^  names  of  all  the  part  owners  for  whom  it  was 
taken,  and  who  were  insured  by  it.  (21  Maine  E.,  Ill ;  2 
Arnould  on  Ins.,  1250,  note  2.) 

William  Forgay  and  John  Connor  each  claim  the  owner- 
ship of  one-third  of  this  policy,  and  before  this  suit  was 
commenced  they  brought  an  action  upon  it  against  the 
defendants,  making  Fowler  a  party,  in  which  they  claim 
to  recover,  severally,  one-third  of  the  sum  insured  by  it. 
That  action  was  pending  and  untried  at  the  time  this 
action  was  tried. 

They  were  severally  charged  by  Stanton  &  Thompson, 
in  accoimt  current  rendered  to  them  from  time  to  time, 
with  one-third  of  the  amount  of  the  premium  note  given 
for  the  policy  taken  and  continued  in  this   Company, 
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including  the  policy  in  question,  and  with  one-third  of  the 
charge  for  the  policy  in  question.  Fowler  was  in  like 
manner  charged  with  the  other  third. 

If  Stanton  &  Thompson,  after  having  obtained  iK>licies 
for  the  joint  account  of  all  the  part  owners  by  whom  they 
were  instructed  to  insure,  could,  by  subsequent  acts, 
appropriate  any  one  policy  to  the  exclusive  use  of  some 
of  such  part  owners  only,  their  action  in  the  matter  and 
manner  of  keeping,  their  accounts,  would  be  strong  evi- 
dence of  their  having  made  such  an  appropriation  of 
this  policy,  before  they  indorsed  and  delivered  it  to  the 
plaintiflfs. 

Their  action  would  conclude  themselves  to  the  exteot 
of  their  interests  as  part  owners. 

The  x>remium  note  which  the  plaintiff  was  required  to 
indorse  before  the  defendants  would  transfer  the  policy 
to  him,  was  for  the  sum  of  "  $938.75,  due  May  27, 1858." 

The  amount  of  the  premium  not<3  charged  in  the  account 
rendered  to  him,  including  the  charge  for  the  policy,  was 
$250.41,  in  May,  1856 ;  and  $25042,  in  May,  1857. 

Hence,  when  the  policy  was  indorsed  to  him  by  Stanton 
&  Thompson,  he  had  notice  that  it  had  not  been  effected 
on  his  own  account  alone ;  being  for  the  sum  of  $9,375, 
and  his  interest  in  the  insured  valuation  being  only  $3,125. 
And  he  had  notice  that  such  a  premium  note  as  was 
described  in  the  account  rendered  to  him  had  not  been 
given,  but  one  for  a  larger  amount. 

He  might,  nevertheless,  very  well  have  supposed,  that 
the  policy  was  taken  out  to  cover  his  interest  and  that  of 
S.  V.  Peabody,  unless  he  had  previously  seen  the  accounts 
rendered  to  him  by  Stanton  &  Thompson.  It  is  not  to  be 
presumed  that  in  these  accounts  rendered  to  Peabody, 
they  charged  him  with  any  part  of  the  premium  note 
given  for  this  policy,  against  proof  of  the  whole  amount 
having  been  charged  to  Fowler,  Forgay  and  Connor. 

I  see  nothing  in  the  testimony  of  Stanton,  nor  in  the 
instructions,  given  to  him  and  Thompson  by  either  of  the 
several  part  owners,  as  to  the  mode  of  insuring,  which 
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would  put  it  out  of  the  power  of  Stanton  &  Thompson 
to  satisfy  their  whole  duty  to  either  part  owner  by  having 
at  all  times  a  policy  ready  to  be  delivered  to  him,  issued 
by  a  responsible  company,  sufficient  in  amount  and  in 
proper  form  to  cover  and  protect  his  interest. 

Nor  do  I  see  any  practical  difficulty  or  objection  to  their 
appropriating  the  policies  they  procured  for  the  benefit  of 
some  of  the  part  owners,  to  the  exclusion  of  other  part 
owners. 

If  the  accounts  kept  with  and  rendered  to  each  part 
owner,  charged  him  with  the  premium  on  a  designated 
policy,  as  being  the  policy  procured  for  him  under  the 
instructions  which  he  had  given,  and  if  no  two  were 
charged  with  the  same  premium,  so  that  distributing  the 
policies  as  designated  in  such  accounts,  each  part  owner 
would  be  insured  for  his  interest  precisely,  it  is  not 
obvious  why  this  appropriation  would  not  conclude  the 
several  part  owners  as  between  themselves. 

There  is,  therefore,  much  reason  for  concluding  that 
Forgay  &  Connor,  may  be  in  a  condition  to  assert  success- 
fully a  claim  to  two-thirds  ownership  of  the  policy,  viz., 
one-third  by  each. 

No  determination  of  this  suit  can  effect  Forgay  or  Connor. 
Their  rights,  as  well  as  the  plaintiffs',  and  also  the  rights 
of  the  administrator  of  Peabody,  should  be  ascertained, 
in  order  to  have  a  complete  determination  of  the  matters 
in  controversy.  (Code,  §  122.) 

The  answer  alleges  that  all  the  part  owners  for  whom 
the  policy  was  obtained,  should  be  made  parties;  and 
uames  those  who  are  claimed  to  be  necessary  parties. 

If  aU,  except  Forgay  &  Connor,  have,  with  such  know- 
ledge of  the  facts  as  will  conclude  them,  received  other 
policies  as  the  policies  to  which  they  are  entitled,  and 
if  Forgay,  Connor,  and  the  plaintiff  assent  to  such  ap- 
propriation, then  such  part  owners  are  not  necessary 
parties. 

But  whether  it  is  not  essential  to  make  them  parties, 
with  a  view  to  conclude  them  by  allegation  and  proof  of 
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the  acts  which  are  to  estop  them,  is  a  question  deserviiig 
of  consideration. 

Still  if  it  should  be  conceded,  that  it  is  unnecessary  to 
make  them  parties,  it  would  not  follow  that  the  defend- 
ants have  failed  to  sustain  their  plea  in  abatement. 

Prior  to  the  Code,  a  plea  in  abatement  of  there  being 
other  joint  promisers  not  made  defendants,  could  not  be 
sustained,  if  the  evidence  showed  a  greater  or  less  numb<s 
of  joint  promisers  than  the  plea  named.  (24  Wend.,  411 ; 
2  Hill,  200.) 

But  in  an  action  on  contract,  if  there  were  too  many  or 
too  few  parties  plaintiffs,  a  nonsuit  followed  as  a  mattor 
of  course.  (1  Chitty  on  Pleadings,  14.) 

The  pleat  in  question,  is  a  plea  of  the  non-joinder  of 
necessary  parties  plaintiffs,  who  are  required  to  be  the 
actual  parties  in  interest,  whether  original  promisers  or 
not.  I  am  inclined  to  think,  in  such  a  case,  that  proof 
that  some  of  the  persons  named  as  joint  owners,  were 
such  is  sufficient  to  sustain  the  plea.  Such  a  defect  of 
proof  presents  a  case  of  variance  only.  This,  the  Code, 
requires  the  Oourt  to  disregard,  unless  it  be  shown  that 
the  plaintiff  has  been  misled  by  it  to  his  prejudice,  in 
establishing  his  cau^e  of  action.  Ko  such  proof  was  offered 
nor  fact  suggested. 

The  evidence  establishes  that  other  part  owners  of  the 
vessel,  were,  as  the  principals  for  whom  the  policy  was 
obtained,  joint  owners  of  it,  and  in  judgment  of  law  the 
persons  to  whom  the  defendants  promises  were  made. 

To  the  proper  determination  of  a  suit,  brought  by  only 
one  of  such  promisees,  claiming  to  recover  on  the  groond 
that  the  interest  of  the  other  x)romisees  has  been  extin- 
guished, it  is  necessary  to  make  them  parties,  especially 
when  it  is  not  alleged  that  such  interest  has  been  extin- 
guished or  transferred  to  the  plaintiff  by  any  act  done  by 
such  other  original  promisees  or  with  their  knowledge  or 
assent. 

In  this  view  there  was  a  defect  of  parties,  and  the  defect 
having  been  set  up  by  answer  and  established  by  proof. 
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the  complaint  was  properly  dismissed  at  the  trial  and  the 
defendants  are  entitled  to  judgment. 
Judgment  ordered  accordingly. 


Gabrbtt  S.  Mott,  Plaintiff  and  Appellant,  v.  The  Hud- 
son EivEK  Bailboad  Company,  Defendants  and  Ee- 
spondents. 

1.  Whether  the  firemen  of  the  city  of  New  York,  being  incorporated,  and 

charged  with  the  duty,  and  furnished  with,  and  with  the  control  of,  the 

necessary  means  to  extinguish  fires,  are  liable  to  the  owner  of  property 

burned,  for  loss  arising  from  their  negligence  in  the  use  of  means  to  put 

t  out  the  fire,  quaere  f 

ifc. '  In  an  action  against  a  Railroad  Company,  to  recover  damages  for  so  negli- 
/  gentiy  running  a  train  of  its  cars,  that  the  train  ran  over  and  cut  hose 
I  lying  across  the  track  of  the  road  and  attached  to  fire  engines  in  use  at 
the  time  by  firemen,  who  were  endeavoring  to  extinguish  the  fire  of  build- 
ings burning  near  the  track  of  the  road,  whereby,  as  was  alleged,  the 
firemen  were  unable  to  subdue  the  fire  tliey  otherwise  would  have  extin- 
guished, and  whereby  the  fire  was  communicated  to  other  buildings  which 
were  burned ;  it  is  error  to  instruct  the  Jury  that,  if  there  was  negligence 
of  the  firemen  in  not  using  proper  means  to  warn  the  approaching  train  of 
\  the  fact  of  the  fire  and  its  locality,  and  that  the  hose  was  across  the  track, 
and  that  if  such  negligence  concurred  with  that  of  the  Railroad  Company 
in  producing  the  injury,  the  negligence  of  the  firemen  is  to  be  deemed  the 
V^Dlaintiffs  negligence,  and  that  such  fact  is  a  bar  to  his  recovery. 

3.  Whether  a  railroad  company,  who  have,  in  fact,  provided  approved  brakes 
which  had  been  found  adequate  to  stop  the  train  sufficiently  quick  to  avoid 
such  casualties  as  experience  had  shown  might  be  anticipated,  and  which 
were  faithfully  used  by  the  servants  of  the  Company,  but  without  avail^ 
should  be  held  hable,  merely  because,  with  the  very  best  brakes  in  use,  the 
train  might  have  been  stopped  in  time,  qwere  f 

4.  In  such  a  case,  it  is  relevant  to  ask  of  a  competent  witness,  within  what 
distance  could  such  a  train,  as  that  in  question,  be  stopped  with  ordinary 
brakes,  on  an  ascending  grade,  running  at  such  a  rate  that  a  man  could  run 
faster  than  the  train  was  going. 

5.  A  witness  who  testifies  that  he  is  somewhat  familiar  with  railroad  brakes 
and  with  the  operation  of  them,  and  has  used  them  on  a  railroad  and  knows 
which  are  the  best  brakes,  is  a  competent  witness  to  testify  as  to  the  dis- 
tance within  which  any  given  train  can  be  stopped,  with  a  designated  class 
of  brakes  and  a  given  number  of  brakemen. 

(Before  Bosworth,  Ch.  J.,  and  Moncrief  and  Whtte,  J.  J.) 

Heard,  May  10th;  decided,  June  29th,  1861.  * 

Bosw.— Vol.  Vni.    44. 


{ 
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Appeal  from  an  order  deuying  a  new  trial  whicli  the 
plaintiff  had  sought  on  case  and  exceptions. 

This  action  was  brought  to  recover  from  the  defendants 
the  damages  which  the  plaintiff  alleged  he  had  sustained 
from  the  act  of  defendants'  servants  in  running  then*  train 
across  a  fire  hose,  which  was  employed  in  putting  out  a 
fire  upon  the  plaintiff's  premises.  The  plaintiff  was  the 
owner  of  a  lumber  yard,  between  54th  and  55th  streets  and 
near  the  11th  avenue,  in  the  City  of  New  York.  The 
defendants'  railroad  lay  through  this  avenue,  and  at  the 
time  of  the  fire  the  fire  companies  of  the  city  in  attend- 
ance, had  laid  their  hose  across  the  track  for  the  purpose 
of  conveying  water  from  the  hydrants  to  the  place  of  the 
fire. 

The  cause  was  tried  before  Mr.  Justice  Hoffmax,  and 
a  Jury,  on  the  31st  day  of  May,  1860. 

It  appeared  from  the  evidence  on  the  trial,  that  the  Bail- 
road  Company  had  a  station  house  at  59th  street  and 
another  at  71st  street,  where  it  was  their  custom  to  keep 
a  station  man,  with  signals,  to  be  used  to  stop  trains  in 
case  of  danger.  The  firemen  did  not  send  to  these  staticHis 
any  notice  of  their  having  laid  hose  across  the  track,  bat 
on  hearing  a  train  approaching  in  that  direction,  sent  one 
of  their  number  up  the  track,  and  he  met  the  train  between 
57th  and  58th  streets  and  told  the  engineer  to  stop.  The 
train  came  int/O  the  avenue  around  a  curve  at  59tb  street 

The  engineer  of  the  train  testified,  that  he  saw  the  fire 
from  far  up  the  river,  but  could  not  tell  where  it  was  until 
he  got  below  certain  buildings  and  trees  as  he  approached  it 

There  was  other  testimony,  the  particulars  of  which  it 
is  not  material  to  state,  bearing  upon  the  question,  whether 
with  such  notice  as  the  engineer  had,  the  train  could  have 
been  stopped  in  season  to  avoid  cutting  the  hose. 

Among  other  witnesses,  Stephen  B.  Bowles,  being  sworn 
for  plaintiff,  testified :  I  am  in  the  business  of  railroad  sap- 
plies  ;  I  am  somewhat  familiar  with  railroad  brakes,  and 
with  the  operations  of  them,  and  have  used  them  on  a 
railroad ;  I  know  which  are  the  best  brakes. 
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The  witness  was  then  asked  the  following  questions :  In 
1857,  what  were  the  best  brakes  in  use,  and  how  long  had 
they  been  in  use  ?  With  such  brakes,  within  what  dis- 
tance could  a  freight  train  be  stopped  on  an  ascending 
grade,  running  at  the  rate  of  fifteen  miles  an  hour  ? 

The  defendants  objected  to  both  these  questions  as 
irrelevant,  on  the  ground  that  in  this  action  the  defend- 
ants were  not  liable  for  any  negligence  of  their  own  in  not 
using  the  best  brakes,  and  because  as  against  the  plaintiff 
and  his  rights  involved  in  this  suit,  they  were  not  bound 
to  use  them.  The  Coiu't  sustained  the  objection  and  the 
plaintiff's  Counsel  excepted. 

The  witness  was  then  asked :  From  your  experience  in 
brakes,  within  what  distance  could  a  freight  train  be 
stopped,  with  ordinary  brakes,  on  an  ascending  grade,  run- 
ning at  such  a  rate  that  a  man  could  run  faster  than  the 
train  was  going  ? 

This  question  was  objected  to  by  defendants  as  substi- 
tuting the  opinion  of  a  witness  for  the  judgment  of  the 
Jury,  aud  because  the  witness  was  not  shown  to  be  compe- 
tent to  form  an  opinion.  The  question  was  overruled, 
and  the  plaintiff  excepted. 

On  cross-examination,  the  witness  stated:  I  have  run  a 
railroad  train  as  an  engineer — the  "  Old  Colony ;"  I  was 
not  employed  as  an  engineer ;  I  have  run  trains,  twenty, 
I>erhaps  fifty,  times  in  1849  and  1850. 

The  charge  of  the  Judge  to  the  Jury,  so  far  as  it  is  mate- 
rial to  be  stated,  with  reference  to  the  questions  passed 
upon  by  the*  Court,  was  as  follows : 

"  I.  The  fire  engine  department,  aud  its  regularly  ap- 
pointed ofticers  in  charge  of  engines,  or  hose  companies, 
are  not  prohibited,  during  a  fire  and  while  taking  proper 
measures  t^o  extinguish  it,  from  using  and  occupying  the 
space  covered  by  the  railroad  tracks  of  every  railroad  in 
the  city  of  New  York.    But — 

**  II.  This  right  must  be  exercised  with  due  reganl  to 
the  particular  right  of  the  Eailroad  Compauy  to  the  use 
of  its  track,  a  right  granted  in  the  present  case  by  the 
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Corporation  of  ITew  York  and  the  Legislature ;  so  that  if 
the  engine  or  hose  company  could  equally  well  attain  the 
object  of  arresting  a  fire  by  using  other  portions  of  a  pub- 
lic avenue  or  street  in  piut  occupied  by  a  railroad,  or  by 
'running  the  engine  or  hose  elsewhere,  as  by  using  the  rail- 
road track,  they  would  be  bound  to  do  so.  If  there  was 
no  other  place  to  lay  the  hose,  or  none  which  was  not 
highly  inconvenient,  and  would  seriously  delay  the  extin- 
guishment of  the  Are,  they  were  entitled  to  use  the  traci. 

"  III.  When  such  engine  or  hose  company  do  pro]ierly 
make  use  of  a  railroad  track,  they  are  bound  to  take  all 
reasonable  measures  and  precautions  to  apprise  condac- 
tors,  engineers,  or  other  persons  in  charge  of  trains,  which 
may  in  regular  course  of  running,  be  upon  the  road  about 
the  time,  of  the  use  and  occupation  of  such  track. 

"  IV.  The  hose  or  engine  company  using  the  track  in 
the  present  case,  are  to  be  considered  so  far  the  agents  of 
plaintiff,  as  that  if  such  company  did  not  take  those  rea- 
sonable precautions,  he  canpot  recover  of  the  defendants. 
For  the  purposes  of  this  action  any  negligence  of  the  fire 
companies  is  to  be  treated  as  his  negligence.  He  cannot 
recover  if  the  firemen's  negligence  contributed  to  the  acci- 
dent and  damage,  nor  can  he  recover  if  his  own  neglect 
contributed  to  it. 

"  V.  But  if  the  firemen  were  negligent,  yet  if  the  defend- 
ants' agents  were  guilty  of  gross  heedlessness  and  negli- 
gence in  managing  the  train  after  being  apprised  of  the 
hose  being  on  the  track,  or  warned  to  stop,  the  plaintiff 
may  recover." 

The  plaintiff  excepted  to  the  third  and  fifth  propositions 
above  stated,  and  also  to  that  part  of  the  fourth  proposi- 
tion as  to  the  tire  companies  being  agents  of  the  plaintiff 
and  as  to  his  being  affected  by  or  responsible  for  their 
negligence. 

In  the  application  of  these  principles  the  Judge  instructed 
the  Jury  that  they  were  to  consider  whether  the  fire 
department  were  guilty  of  negligence  in  laying  the  hose 
across  the  track  instead  of  in  another  method,  which  there 
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was  some  evidence  tending  to  show  was  possible,  and  that 
they  were  also  to  consider  whether  they  took  that  precau- 
tion which,  as  reasonable  men,  they  ought  to  have  taken, 
to  apprise  the  employees  of  the  Hudson  £iver  Eailroad 
Company  of  the  use  of  the  track  by  the  hose ;  and  he 
instructed  them  that  if  the  fire  companies  were  guilty  of 
neglect,  the  plaintiff  had  no  right  to  a  verdict  unless  they 
should  find,  also,  that  the  agents  of  the  defendants,  the 
engineer,  and  others  in  charge  of  this  railway  train,  were 
guilty  of  willful  and  gross  heedlessness  in  managing  the 
train  after  they  were  apprised  of  the  fact  that  the  hose  was 
upon  the  track,  in  which  case  the  plaintiff  may  still  recover. 
He  added,  in  reference  to  the  question  of  negligence  on 
the  part  of  the  servants  of  the  Bailroad  Company,  that  if  the 
Jiury  should  believe  that  the  engineer  did  make  use  of  all 
the  means  at  his  command  to  stop  the  train,  the  plaintiff 
cannot  recover,  although  they  might  believe  that  such 
means  were,  of  themselves  imperfect,  and  that  there  were 
other  means  known  to  science  which  would  have  been  more 
effectual  to  do  so. 

And  next,  that  the  Company  were  not  bound  to  exercise 
the  same  degree  of  care  to  provide  for  the  protection  of 
this  hose,  as  for  the  property  placed  under  its  control  and 
charge. 

Where  it  is  sought  to  make  the  Company  responsible  for 
the  fault  of  its  own  agents,  the  question  is,  not  what  could 
have  been  done,  if  the  Company  had  the  best  means  of 
arresting  the  eugiue  that  science  has  ever  devised,  but 
what  could  have  been  done  by  the  engineer  or  person  iu 
charge  of  the  train  by  the  proper  employment  of  the  means 
actually  witliin  their  reach,  and  at  their  command  at  the 
time. 

To  such  portions  of  these  instructions  as  made  the 
defendants'  liability  depend  on  the  firemen's  freedom  from 
negligence,  and  exonerated  the  Bailroad  Company  from 
obligation  as  toward  the  plaintiff  to  provide  the  best  means 
for  stopping  the  trains,  the  plaintiff  excepted. 


n 


350        CASES  IN  THE  SUPERIOE  COUET. 

Mott  y.  The  HudsoD  River  Railroad  Company. 

The  Jury  found  a  verdict  for  the  defendants,  upon  which 
jndgmeot  was  entered ;  and  the  plaintiff  having  moved  for 
a  new  trial  upon  a  case  and  exceptions,  appealed  to  the 
General  Term  both  from  the  judgment  and  firom  the  order 
denying  a  new  trial. 

David  Dudley  Field,  for  plaintiff  and  appellant. 

(The  points  are  not  inserted  here,  as  they  simply  rehearse 
the  exceptions  taken,  as  above  stated,  which  the  connsel 
relied  on.) 

William  FuUerton,  for  defendants  and  respondents. 

I.  The  Fire  Department  was  constructively  in  Mott's 
employ  in  putting  out  the  fire,  which  was  destroying  his 
property. '  This  action  is  founded  upon  the  relation  of 
master  and  servant,  which  for  all  legal  purposes,  may  be 
said  to  exist  in  such  a  case. 

It  follows,  therefore,  that  the  plaintiff  was  resjionsible 
for  any  negligence  of  the  Fire  Department  whilst  extin- 
guishing the  fire  which  contributed  to  the  accident. 

II.  The  firemen  and  the  plaintiff  himself  were  guilty  of 
the  negligence  which  caused  the  accident,  in  that  no 
timely  notice  thai  the  hose  was  on  the  track,  was  given  to 
the  approaching  train. 

III.  It  was  proper  to  charge  the  Jury  that  the  defendant 
was  not  guilty  of  negligence  if  the  officers  in  charge  of  the 
train  used  all  the  means  at  their  command  at  the  time  to 
stop  the  train. 

Whether  their  brakes,  therefore,  were  of  the  most  ap- 
proved pattern  or  not,  was  not  a  question  for  inqnirj. 
{Owen  &  Lxigar  v.  Hudson  River  B.  JR.  Co.,  2  Bosw.,  374; 
Button  V.  Same,  Id.,  380,  note.) 

The  verdict  establishes  the  fact  that  the  defendant  was 
not  guilty  of  any  negligence  which  contributed  to  the 
accident. 

IV.  The  damage  done  to  the  plaintiff's  property  by 
fire  by  reason  of  the  injury  to  the  hose,  is  too  remote 
to  be  the  subject  of  a  recovery  in  this  action,  and  he 
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would  not  be  entitled  to  recover  even  if  a  new  trial  were 
granted. 

In  cases  of  deliberate  or  malicious  wrong,  the  law  af- 
fords liberal  relief,  and  in  case  of  mischievous  acts  inju- 
rious to  others,  the  party  in  the  wrong  is  often  made 
answerable  for  consequences  very  remote  from  the  original 
act. 

But  in  cases  of  tort  without  aggravation,  where  the 
conduct  of  the  defendant  cannot  be  considered  so  morally 
wrong  or  grossly  negligent  as  to  give  a  right  to  exemplary 
or  vindictive  damages,  the  extent  of  remuneration  is 
restricted  to  the  immediate  consequence  of  the  act.  (Sedg- 
wick on  Damages,  82.) 

The  party  complaining  in  such  a  case  must  show  that 
the  particular  damage  in  respect  of  which  he  proceeds  is 
the  legal  and  natural  consequence  of  the  wrongful  act. 
{Clark  V.  Brawn,  18  Wend.,  213,  229.) 

The  action  in  this  case  was  to  recover  damages  for 
maintaining  improper  fences,  by  reason  of  which  the  plain- 
tiff's ox  broke  into  the  defendant's  cornfield,  and  ate  so 
much  green  corn  that  he  died.  — : 

Judge  Sutherland  held,  that "  the  loss  of  the  plaintiflF's 
ox  was  not  the  direct  and  necessary  consequence  of  the 
neglect  of  the  defendant  to  repair  his  fence."  (216;  see 
also  1  Chitty  Plead.,  388;  8  East.,  3;  2  Taunt,  314;  19 
John.,  228.) 

So,  in  Alabama,  in  case  of  malicious  prosecution,  where- 
by the  plaintiffs  were  driven  to  an  assignment,  the  loss  in 
t^e  sale  of  the  goods  made  under  the  assignment  was  held 
not  to  be  a  proximate  or  natural  consequence  of  the  ma- 
licious prosecution.  {DonneU  v.  JoneSy  13  Ala.,  490,  quoted 
in  Sedg.  on  Dam.,  p.  82.) 

A  still  stronger  case  arose  in  Massachusetts : 

An  assault  and  battery  was  committed  on  the  person  of 
a  pauper ;  and  the  contractor  for  the  support  of  the  poor, 
at  a  fixed  sum  jyer  annum,  brought  his  action,  alleging 
that  he  was  put  to  increased  expenses  for  the  support  of 
this  pauper  during  the  illness  consequent  upon  the  assault. 
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The  Court  held  the  damages  too  remote.  {Anthony  y.  Slaid, 
11  Mete,  290.  See  remarks  in  Sedg.  on  Dam.,  pp.  87, 
88,  on  the  case  of  Dewint  v.  WUtsie,  9  Wend.,  325.)  The 
direct  injury  in  the  present  case  was  to  the  hose  which 
was  cut.  The  consequential  or  remote  injury  was  the 
burning  of  the  plaintifi*'s  property. 

The  party  who  brings  his  action  upon  a  promissory 
note  is  limited  in  his  recovery  to  the  actual  sum  due,  and 
interest  at  seven  per  cent.  The  legal  interest  of  the  money 
is  the  measure  of  damages.  All  other  expenses  which  the 
plaintiff  may  have  necessarily  incurred  in  carrying  on  a 
litigation  to  recover  what  no  honest  man  would  have 
withheld  irom  him,  are,  in  law,  too  remote  to  form  a  part 
of  the  recovery.  (See  also  Pacifio  Insuran<ie  Co.  v  CoMtri^ 
Baldwin,  138.) 

By  the  Court — Mokcbibf,  J.  The  Jury  was  insfcroct- 
ed  in  substance,  that  when  an  engine  or  hose  company 
make  use  of  a  railroad  track  by  laying  the  hose  upon  it, 
to  effect  the  extinguishment  of  a  fire,  they  are  bound  to 
take  all  reasonable  measures  and  precautions  to  apprise 
conductors,  engineers  or  other  persons  in  charge  of  tnuns, 
which  may,  in  regular  course  of  running,  be  upon  the  road 
about  the  time,  of  the  use  and  occupation  of  the  road. 

That  the  plaintiff  "  cannot  recover,  if  the  firemen's  neg- 
ligence contributed  to  the  accident,  and  damage,*'  unless 
"the  defendants'  agents  in  charge  of  the  train  were  will- 
fully and  grossly  negligent  after  they  were  apprised  of 
the  hose  being  upon  the  track,"  in  which  case  **  the  plain- 
tiff may  recover."  That  "for  the  purposes  of  this  action, 
any  negligence  of  the  fire  companies  is  to  be  treated  as" 
the  plaintiffs'  "negligence,"  and  that  he  cannot  reoover 
if  their  negligence  contributed  to  the  accident  and  damage. 

The  plaintiff  excepted  to  each  of  these  insti'uctions. 

It  is  difficult  to  conceive  of  any  principle  on  which  the 
defendants  should  be  held  responsible  to  the  plaintiff  for 
loss  or  damage  caused  to  his  property,  by  the  spreading 
of  a  fire  occasioned  by  the  cutting  of  the  hose  in  use  by 
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the  firemen  engaged  in  extinguishing  the  fire,  where 
such  cutting  was  caused  by  the  defendants'  servants 
negligently  running  an  engine  or  train  of  cars  over 
it,  and  on  which  the  firemen  should  not  be  held  liable 
if  it  was  through  their  negligence  alone  that  the  hose 
'was  cut. 

The  firemen  are  incorporated  and  are  charged  with  the  I 
duty  and  furnished  with  the  necessary  means,  (and  with  j 
the  control  of  such  means,)  to  extinguish  fires.  (Davies' 
liaws,  pp.  392,  394,  sec  VII,  485,  §  74,  722 ;  Corporation 
Ordinances,  (Revision  of  1859,)  pp.  207,  210,  213,  ^  31,  p. 
219,  ^  51,  p.  224,  §  71;  sub.  2, 226,  ^  73;  (Laws  of  1860, ' 
p.  444,  §  29.) 

Any  person  or  officer,  charged  by  law  with  the  perform- 
ance of  a  plain  and  absolute  duty,  is  liable  to  a  person 
injured  by  his  negligence  in  not  performing  it,  or  by  neg- 
ligence in  the  manner  of  performing  it.  The  cases  of 
Adsit  and  others  v.  Brady,  (4  Hill,  630,)  Htitson  and 
tcife  V.  Ths  Mayor,  &c.,  of  New  York,  (5  Sand.  S.  0.  E.,  289, 
and  5  Seld.,  163,)  Tlie  Mayor,  &c.,  of  New  York,  v. 
JSdUey,  (2  Denio,  433,)  illustrate  the  general  rule.  Unless 
there  be  some  statute  or  consideration  of  public  policy, 
exempting  the  firemen  from  liability  for  injuries  caused 
by  their  negligence  in  not  performing  duties  imposed  upon 
them  by  law,  they  are  equally  liable  as  commissioners  of 
highways  for  not  performing  a  positive  duty,  when  the 
means  at  their  command  are  sufficient  for  the  purpose. 
Kg  such  statute  has  been  called  to  our  attention;  nor  has 
any  principle  of  public  policy  been  stated  in  support  of 
Buch  an  exemption. 

The  duty  which  the  defendants  have  violated,  in  the 
present  case,  if  any,  is  not  one  owing  to  any  person  being 
or  then  having  property  on  the  train  of  cars  in  question. 
If  they  have  violated  any  duty,  it  is  a  duty  they  owe  to 
the  community  generally,  and  to  the  plaintiff  as  one  of  its 
members,  to  use  such  care  and  diligence  in  operating  their 
road,  as  not  to  injure  any  person  or  property  that  may 
rightfully,  at  any  time,  be  on  the  track  of  their  road. 

Bosw.— Vol.  Vm.       45 
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It  is  quite  clear  that  the  defendants  cannot  be  made  to 
pay  any  damage  which  the  plaintiff  may  have  sustained 
by  reason  of  the  negligence  of  the  firemen. 

But  it  does  not  follow  that  if  the  plaintiff's  property 
was  burned  in  consequence  of  the  negligent  severing  of 
the  hose  carrying  water  to  his  buildings  at  the  time  on 
lire,  he  cannot  recover  of  the  defendants,  if  the  severing 
of  the  hose  was  the  result  of  the  concurring  negligence  of 
the  defendants'  servants  and  the  firemen.  If  this  act  was 
done  by  the  concurring  negligence  of  the  two,  in  such 
sense  that  the  hose  would  not  have  been  cut  if  either  bad 
been  iree  from  negligence,  then  the  plaintiff  is  entitled  to 
recover,  unless  it  be  a  sound  proposition  that  the  damages  > 
are  too  remote  to  present  a  case  of  liability. 

-In  the  case  supposed,  the  firemen  and  the  defendants 
were  joint  actors  in  the  wrong  doing  in  such  sense,  that 
by  the  concurrence  of  the  default  of  each  the  iDjuiy  was 
produced. 

Such  a  case  is,  in  principle,  like  CoJegrove  v.  The  Har- 
lem Mailroad'  Company ,  and  The  Neiv  York  aiid  New  Saven 
Railroad  Company,  (6  Duer,  382;  20  N.  T.  E.,  492.) 

In  that  case,  the  Harlem  Eailroad  Company  owed,  at 
the  time  of  the  injury,  a  special  duty  to  the  plaintiff.  So, 
in  the  present  case,  the  firemen,  at  the  time  of  the  casu- 
alty complained  of,  owed  a  special  duty  to  the  plaintiff  in 
this  action,  and  were  engaged  in  performing  it. 

In  the  case  cited,  the  ISTew  Haven  Eailroad  Company 
owed  no  other  duty  to  Colegrove  than  they  owed  to  all 
persons  who  might  be  passengers  in  any  train  of  the 
Harlem  Company,  and  that  duty  was  less  extensive  and 
entirely  different  from  the  duty  it  owed  to  its  own  passen- 
gers. In  the  case  before  us,  the  defendants  owed  no  other 
duty  to  the  present  plaintiff  than  it  owed  to  every  person 
owning  property  in  the  City  of  New  York ;  to  use  reason- 
able care  and  diligence  not  to  frustrate  or  render  ineffeetnid 
means  in  use  to  extinguish  an  existing  fire,  when  such 
means  consisted  in  part  of  hose  rightly  laid  across  or 
stretched  along  the  track  of  its  road. 
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The  ground  on  which  the  defendants  are  charged  in 
such  a  case  is,  that  the  wrong  was  done  by  an  act,  in  the 
doing  of  which  it  was  an  actor.  The  fact  that  others 
cooperated  or  concurred  with  it  in  effecting  the  wrong, 
does  not  affect  the  question  or  measure  of  its  liability. 

K  negligence,  in  such  a  case,  can  be  imputed  to  the 
firemen  then  present,  or  to  any  or  either  of  them  and  to 
only  a  part  of  them,  the  result  is  the  same 

Whoever  was  guilty  of  and  responsible  for  the  concur- 
ring negligence,  they  and  the  defendants  are  the  parties 
in  fault ;  and  it  is  by  their  and  the  defendants'  concurring 
negligence  that  the  loss  and  damage  were  caused.  The 
defendants'  liability  is  not  affected  by  the  consideration, 
whether  only  one  or  several  of  the  firemen  are  in  law  to 
be  deemed  guilty  of  the  negligence,  in  not  taking  proper 
and  timely  precautions  to  inform  the  defendants'  servants 
of  the  existence  and  locality  of  the  fire,  and  that  hose  was 
then  lying  on  the  track  to  obtain  the  Supply  of  water 
j^uisite  to  extinguish  it. 

The  difficulty  in  the  case  opcasioned  by  the  charge  is, 
that  the  Jury  may  ha.ve  found  the  defendants  guilty  of 
negligence,  and  yet  have  rendered  a  verdict  against  the 
plaintiff,  because  they  found  the  firemen  also  guilty  of 
negligence,  and  that  the  injury  was  caused  by  the  concur- 
ring negligence  of  the  firemen  and  of  the  defendants' 
servants. 

An  instruction  to  render  a  verdict  for  the  defendants, 
on  finding  such  to  be  the  facts,  is  erroneous.  If  there  had 
been  no  other  evidence  in  respect  to  the  question  of  the 
defendants'  negligence  than  that  given  on  the  part  of 
the  plaintiff,  we  cannot  say  that  a  verdict  finding  negli- 
gence would  be  contrary  to  evidence. 

At  the  same  tim^,  if  the  cause  had  been  submitted  under 
an  Instruction  that  if  the  Jury,  upon  the  whole  evidence, 
believed  the  defendants'  servants  were  not  guilty  of  negli- 
gence in  not  sooner  discovering  that  hose  was  on  the  track, 
nor  in  the  use  of  the  means  at  their  command  to  stop  the 
train  after  discovering  that  fact  or  having  grounds  to 
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believe  it  existed,  then  tbey  should  find  for  the  defendants, 
we  should  not  interfere  with  the  verdict  on  the  ground  that 
it  was  contrary  to  evidence. 

On  the  grounds  stated,  there  must  be  a  new  trial. 

The  exceptions  to  the  rulings  upon  the  questions  put  to 
S.  B.  Bowles,  in  connection  with  the  charge  as  to  there 
being  no  evidence  that  the  engineer  had  sufficient  means 
in  his  power  to  arrest  the  engine  without  running  over  the 
hose  after  discovering  it,  and  that  if  he  used  all  the  means 
in  his  power,  the  Ciompany  was  not  liable,  are  not  free 
from  difficulty. 

The  plaintiff  was  certainly  bound  to  show  the  defendants 
negligent.  Assuming  the  firemen  to  have  not  been  guilty 
of  negligence,  the  charge  is  broad  enough  to  exonerate  the 
defendant,  if  it  had  appeared  that  the  defendant's  traii]^ 
had  no  brakes,  and  that  was  the  whole  cause  of  the  injiuy, 
provided  the  defendants!  engineer  did  all  he  could  with_the 
means  aLhisTcommand  to  arrest  the  progress  of  the  train.  ^ 

We  are  not  prepared  to  hold,  Veithout  turther  con^dera- 
tion,  that  the  defendant  can  be  charged,  merely  because 
with  the  very  best  brakes  in  use,  the  train  might  have  beesk 
stopped  without  injuring  the  hose,  if  in  fact  the  train  had 
approved  brakes,  which  had  been  found  sufficient  to  arrest 
the  progress  of  the  train  and  avoid  injuries  to  occur,  if  at 
all,  from  want  of  adequate  power  to  stop  a  train  sufficiently 
quick  to  avoid  such  casualties  as  experience  had  shown 
might  be  anticipated  and  were  to  be  guarded  against 

We  think  the  last  question  put  to  Mr.  Bowles  was  rele- 
vant, and  that  enough  was  shown  to  make  him  a  competent 
witness  in  respect  to  the  matter  inquired  about. 

He  said  he  was  somewhat  familiar  with  railroad  brakes, 
and  with  the  operation  of  them,  and  has  used  them  on  a 
railroad  and  knows  which  are  the  best  brakes.  We  see 
nothing  in  the  evidence,  or  in  reason,  favoring  the  idea, 
that  a  person  of  experience  cannot  state  with  great  accu- 
racy, the  distance  within  which  any  given  train  can  be 
stopped  with  a  designated  class  of  brakes  and  a  j^ven 
number  of  brakemen. 
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As  a  new  trial  mast  be  directed,  we  have  not  deemed  it 
material  to  discuss  or  pass  upon  any  other  exception  or 
point  in  the  case. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Ordered  accordingly. 


AUGTTSTUS  Van  Ameingb  and  Eleanob,  his  wife,  Plain- 
tiff, V.  Jamss  Babnett,  Defendant. 

L  A  coaveyance  by  metes  and  bounds,  which  in  terms  goes  ''  to^e  side" 
of  a  road,  thence  "  along  the  side  of  the  road,"  not  only  conveys  no  inte- 
rest in  the  bed  of  the  road,  but  on  the  contrary  excludes  the  road. 

2.  Y.  died  seised  of  a  tract  of  fourteen  acres  of  land  in  the  city  of  New 
York,  which  was  described  in  the  deed  to  him  and  in  previous  conveyan- 
ces as  bounded  ♦  ♦  *  *  ♦  "northwesterly  by  the  King's  Bridge 
Boad."  After  his  death,  a  suit  for  partition  was  brought  between  his  heirs, 
the  bill  in  which  described  the  premises  in  the  same  manner  as  in  these 
deeds,  and  a  decree  was  made  for  a  sale.  The  sale  was  made  in  parcels, 
«nd  on  the  map  of  lots  or  parcels,  in  reference  to  which  the  parcels  were 
(Bold,  as  well  as  in  the  report  of  sale,  and  in  the  deed  executed  pursuant  to 
it,  one  parcel  upon  the  northwesterly  side  of  the  tract  in  question,  and 
contiguous  to  the  King's  Bridge  Road,  was'described  by  a  boundary  which 
was  stated  as  running  "to  the  southeasterly  side"  of  that  road,  and 
''thence  along  the  said  southeasterly  side;"  while  upon  another  side  of 
this  parcel,  the' boundary  was  described  as  running  "along  the  centre  line 
of  54th  street,"  which  was  a  new  street  not  then  opened.  The  description 
in  the  report  of  sale  and  the  deed,  also  declared,  that  said  parcel  contained 
"so  much  of  64th  street  as  lies  within  the  said  boundaries."  HM^  that 
such  deed  in  partition  granted  no  interest  in  the  bed  of  the  King's  Bridge 
Bead,  but  the  title  to  the  same  remained  in  the  heirs  of  Y. 

3.  As  between  the  grantor  and  grantee,  the  presumption  as  to  ownership  of 
land  within  the  limits  of  a  highway,  is  the  same  in  the  city  and  county 
of  New  York  as  in  other  parts  of  the  State,  at  least  in  respect  to  a  high- 
way lying  in  a  rural  or  farming  section  of  the  county.  One  who  owns 
both  sides  of  the  highway,  is  to  be  presumed  entitled  to  the  fee  of  the 
road. 

4.  Upon  the  discontinuance  of  an  old  road,  in  the  city  and  county  of  New 
York,  the  fee  is  not  in  the  corporation,  but  presumptively  in  the  owners  of 
the  adjoining  land. 
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5.  A  party  excepting  must,  at  his  peril,  place  enough  in  his  ezoeptioos  to 
show  that  the  Court  erred  to  his  prejudice.  The  legal  presumption  is  in 
favor  of  the  rectitude  of  the  proceeding;  and  all  decisions  made,  'will  be 
presumed  correct,  until  the  contrary  appears.  When  the  error  relied 
on  consists  in  the  exclusion  of  evidence  offered,  the  exceptions  must  show 
affirmatively,  that  it  was  relevant  at  the  time  when  offered  and  excluded. 
The  Court  will  not  interfere  on  account  of  its  rejection,  unleasy  in  connec- 
tion with  the  evidence  previously  given,  or  that  and  evidence  offered  to  be 
given,  it  can  he  seen  to  be  material 

6.  In  an  action  brought  by  husband  and  wife  to  recover  possesaon  of  land, 
the  plaintiffs  claimed  as  owners  in  right  of  the  wife.  On  the  trial,  the 
defendants  offered  in  evidence  an  appointment  made  by  the  husband  sod 
wife,  which  recited  an  ante-nuptial  agreement  between  them  and  Si,  to 
the  effect,  that  notwithstanding  the  intended  marriage,  the  real  and  pei^ 
Bonal  property  of  the  wife  should  remain  her  separate  estate ;  reserving 
power  to  the  husband  and  wife  to  discharge  the  said  S.,  or  substitute  other 
persons  in  his  place,  which  appointment  thereupon  declared  said  S.  dis- 
charged, and  substituted  A.  in  his  place.  The  defendants  also  offered,  with 
this  appointment,  a  written  acceptance  signed  by  A.,  in  which  he  described 
himself  as  trustee  for  the  property  and  effects  of  the  wife ;  but  these  instru- 
ments did  not  otherwise  describe  either  of  these  persons  as  trustees,  nor 
recite  any  conveyance  to  or  title  in  them;  and  the  defendants  offered  do 
other  evidence  on  these  points.  iMd^  that  this  evidence  was  properiy 
excluded.  In  order  to  raise  the  objection  that  the  plaintiffs  had  not  capacity 
to  sue,  it  must  be  taken  in  the  answer,  and  could  not  be  raised  for  the  6rA 
time  on  the  trial.  This  evidence,  moreover,  did  not  show  that  the  legal 
title  was  not  in  the  plaintiffs. 

7.  Whether  the  action  is  brought  in  the  name  of  the  trustee,  or  the  cestai  ^ 
trusty  is  a  matter  not  affecting  the  substantial  rights  of  the  defendant 

(Before  Bosworth,  Ch.  J.,  and  MoNORfEF  and  WnrrE,  J".  J.) 
Heard,  May  10 ;  decided,  June  29,  1861. 

Exceptions  heard  in  tlie  first  instance  at  tbe  General 
Term,  (the  judgment  being  in  the  meanwhile  suspended,) 
by  the  direction  of  the  Judge  presiding  at  the  trial. 

This  action  was  brought  to  recover  one  undivided  fifth 
of  land  described  in  the  complaint,  which  was  part  of  tbe 
old  eastern  post  road,  or  Kiiig's  Bridge  road,  in  the  upper 
part  of  the  City  of  New  York. 

The  plaintiffs  alleged  in  their  complaint,  that  they 
claimed  in  right  of  the  plaintiff  Eleanor,  who  was  a 
daughter,  and  one  of  the  heirs  of  George  Toule. 

George  Toule  died  in  1828,  seised  of  a  tract  of  land 
lying  on  the  eastern  side  of  the  eastern  post  road.    The 
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conveyances  to  him  described  the  land  as  bounded  on  one 
side  by  that  road. 

After  the  death  of  George  Youle,  the  plaintiflfe  and  one 
William  F.  Van  Amringe,  in  May  1834,  filed  a  bill  in 
Chancery  for  the  partition  of  this  tract  of  land,  and  a 
decree  was  made  for  an  actual  sale  in  May,  1835.  The 
description  of  the  land,  contained  in  the  bill  and  decree, 
was  precisely  the  same  in  respect  to  this  boundary  as  that 
contained  in  the  deed  to  George  Youle. 

The  decree  directed  a  sale  of  all  the  premises. 

The  master  sold  the  premises  in  lots,  and  exhibited  at 
the  sale  a  map  upon  which  lots  were  laid  out  as  bounded 
by  the  southeasterly  side  of  the  road. 

The  master's  deeds  also  described  these  lots  by  a  boun- 
dary running  to  the  southeasterly  side  of  the  road,  and 
thence  along  the  southerly  side.  Upon  the  map  some  new 
streets  were  laid  out,  not  then  open ;  and  both  upon  the 
map  and  by  the  deed  the  lots  ac^acent  to  these  new  streets 
were  described  as  embracing  the  bed  thereof  to  the  centre 
line  respectively- 

By  the  master's  deed  the  parcel  of  lots  in  question  were* 
conveyed  to  one  Slipper,  who  subsequently  conveyed  the 
same  parcel  to  the  defendant. 

The  defendant  claimed  that  the  land  within  the  limits 
of  the  old  post  road,  adjacent  to  this  parcel,  being  part  of 
the  original  tract  owned  by  Youle,  and  embraced  in  the 
description  contained  in  the  bill  and  decree,  passed  by  the 
master's  deed  made  in  pursuance  thereof;  and  he  offered 
in  evidence  a  deed  of  release,  dated  in  December,  1852, 
fipom  the  Mayor,  Aldermen  and  Commonalty  of  the  City 
of  New  York,  to  the  defendant,  for  the  land  within  the 
old  road. 

The  defendant  also  offered  in  evidence  an  instniment  of 
appointment  made  by  the  plaintiffs  on  Dec.  9, 1851,  which 
recited  that  whereas  by  a  tripartite  indenture  made  in 
1830,  between  them  and  William  Silliman,  Esq.,  of  the 
City  of  New  York,  it  was  recited  that  the  wife  was  seised  of 
real  estate,  &c.,  as  heir  of  Youle,  and  of  personal  estate. 
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and  that  a  marriage  was  iDteuded  between  the  parties  of 
the  first  and  second  part,  and  that  said  indenture  witness- 
ed that  the  intended  husband  '*  thereby  agreed  to  and  with 
the  said  William  Silliman,  that  notwithstanding  the  said 
(then)  intended  marriage  should  take  effect,  all  the  rents^ 
profits,  interest,  proceeds  and  estate,  real  and  i)ersonal, 
therein  mentioned,  should  be  accounted  and  taken  as  the 
separate  estate  of  the  said  Eleanor,  and  should  be  in  do 
way  liable  to  him,  or  to  the  payment  of  his  debts,  with 
other  provisions  relating  to  the  said  estate  and  premises, 
and  the  proceeds  thereof,  as  are  in  the  said  indenture  par- 
ticularly expressed,  reference  being  hereby  intended  to  be 
thereunto  had,"  and  further  provided  that  the  bosband 
and  wife  had  power  by  writing  ^*  to  discharge  the  said 
William  Silliman,  his  executors  or  administrators,  and  to 
substitute  any  other  person  or  persons  in  his  or  their 
place,  and  such  substitute  or  substitutes  to  change  in 
manner  aforesaid,  as  often  as  they  might  deem  exi>edient ;  "^ 
and  thereupon  this  appointment  declared  that  tbe  husband 
and  wife  executing  it,  ''  have  discharged  the  said  William 
Silliman,  and  have  substituted  and  do  hereby  substitute 
William  P.  Van  Amringe,  Esq.,  of  the  City  of  Philadelphia, 
in  his  place,  under  the  said  indenture  tripartite,  and  fot 
all  and  singular  the  uses  and  purposes  therein  spedfied 
and  contained." 

With  this  appointment,  the  defendant  offered  in  evi- 
dence the  written  acceptance  by  William  P.  Van  Amringe, 
by  which  he  declared  that  "  for  value  received,  and  in 
consideration  of  the  premises  as  set  forth  in  the  articles  of 
revocation,  and  appointment  of  myself  as  trustee  for  the 
property  and  effects  of  Eleanor  Van  Amringe,  (formeriy 
Eleanor  Youle,)  bearing  date  the  9th  day  of  December, 
A.  D.  1831,  I  do  hereby  accept  the  trust  under  my  said 
appointment,  hereby  binding  myself,"  &c.  Both  these 
instruments  and  the  deed  of  release  fix)m  the  Mayor,  &c., 
of  the  city,  were  objected  to  by  the  plaintiffs'  Counsel  and 
excluded  by  the  Judge. 
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The  Jury  rendered  a  verdict  for  plaintiffs  for  one-fifth 
of  the  premises  in  dispute,  and  six  cents  damages. 

And  the  defendant  having  moved  for  a  new  trial  on  a 
case  and  exceptions^  the  Judge  trying  the  cause  at  the 
trial,  dhreeted  said  exceptions  to  be  heard  in  the  first  in- 
stance at  the  General  Term,  and  the  judgment  in  the 
meantime  suspended. 

JE.  W.  SUnighton^  for  plaintifi^. 

I.  Laying  out  the  highway  across  the  Deffore  patent  did 
not  divest  the  fee ;  the  title  to  the  highway  remained,  sub- 
ject to  the  easement  of  the  public  right  of  way.  If  elsok, 
Jm  in  Gidiiey  v.  ^arlj  (12  Wend.,  98 ;)  S.  P.,  recognized  in 
WiUiavis  v.  N.  T.  Central  EaUroad,  (16  N.  Y.  E.,  100.) 

And  upon  the  abandonment  of  the  highway  the  owners 
of  the  fee  held  the  land  discharged  of  that  burden.  {Jach- 
son  V.  Hathaway^  15  Johns.,  447 ;  Whitbeck  v.  CooJc^  Id., 
491 ;  3  Kent's  Com.,  432,  note  c,  and  cases  cited.) 

The  deed  to  Toule  conveyed  a  parcel  of  fourteen  acres, 
bounded  "  northwesterly  by  the  Kingsbridge  road.'*  This 
extends  to  the  centre  line  of  the  road,  and  conveys  the  fee 
to  half  the  highway.  {Herring  v.  Fisher^  1  Sandf.,  344 ; 
Hammond  v.  M'Lachlan^  Id.,  341.) 

So  a  general  boundary  by  a  river  carries  usque  ad  fiJem 
aquae.  {Luce  v.  Carley^  24  Wend.,  451 ;  Jackson  v.  Louw^ 
12  Johns.,  252.) 

While  the  master's  deed  conveyed  by  metes  and  bounds 
the  parcel  No.  8,  which  is  described  as  running  "  along  the 
centre  line  of  54th  street  to  the  southeasterly  side  of  the  east- 
ernmost roadj  thence  westerly  alon^  the  said  soutlieasterly 
side  of  said  post  ready  one  hundred  and  forty-three  feet,  ten 
inches,  thence,"  &c,  a  description,  which  in  express  terms, 
excluded  the  road.  {Child  v.  Starr,  4  Hill,  370;  S.  C,  5 
Denio,  600 ;  Jones  v.  Cowman,  2  Sandf.,  234.) 

'*  It  is  well  settled  that  land  cannot  pass  as  appurtenant 
to  land,  though  a  right  of  way  may."  {Tyler  v.  Hammond, 
11  Pick.,  214 ;  Badmu  v.  Mead,  14  Barb.,  337.) 

The  master's  sale  was  by  specific  description  and  refe- 
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rence  to  the  map.  The  purchaser  took  title  by  the  same 
description,  and  cannot  claim  what  he  neither  bought  nor 
received  title  to. 

II.  The  instruments  offered  in  evidence  by  the  defend- 
ant, merely  prove  an  interest  in  the  plaintiff,  Mrs.  Van 
Amringe,  which  is  the  only  interest  claimed  in  the  com- 
plaint. 

The  defendant  has  not  been  prejudiced  by  the  rejection 
of  the  evidence. 

The  objection  of  misjoinder  is  waived  by  answering  over. 
(Code,  §  148 ;  Zdbriskie  v.  Smithy  3  Kern.,  336 ;  BaggoU  v. 
Boulger,  2  Duer,  160 ;  Ingraham  v.  Baldwin,  12  Barb.,  9.) 

III.  The  deed  from  the  Mayor,  &c.,  was  properly  re- 
jected :  no  ground  fpr  its  admission  had  been  laid,  by  proof 
that  title  or  possession  ever  were  in  the  Mayor.  (1  Star- 
kie's  Evidence,  §  135,  p.  325.) 

Had  it  been  admitted  the  defendant  has  failed  to  con- 
nect it  with  proof  of  such  title  or  possession.  He  has  not 
been  prejudiced,  then,  by  its  rejection. 

William  FnHerton,  for  the  defendant. 

I.  It  was  error  to  exclude  the  appointment  made  by  flie 
plaintiffs ;  it  was  a  link  in  the  chain  of  proof  to  show  tiiat 
the  husband  had  no  title,  and  that  the  legal  title  was  in  a 
person  not  a  party  to  the  action. 

Husband  and  wife,  where  the  action  is  brought  in  their 
joint  names,  must  recover  jointly,  or  not  at  all ;  and  the 
defendant  would  have  been  entitled  to  a  dismissal  of  the 
complaint,  if  he  had  established,  by  his  proposed  line  of 
proof,  that  the  title  to  the  land  was  in  a  third  person  as 
trustee.  {Bartow  v.  Braper,  5  Duer,  130.) 

II.  Defendant  was  entitled  to  judgment,  because  plain- 
tiffs showed  no  title.  To  make  a  good  title  to  the  soil  of  a 
highway  in  virtue  of  a  grant  of  abutting  land,  it  is  neces- 
sary to  carry  up  the  chain  of  title  to  a  source  when  the 
possession  of  or  title  to  the  soil  of  the  highway  is  united 
with  the  possession  of  or  title  to  the  abutting  land.    Ifo 
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such  proof  has  been  given  in  this  case.  {Bartow  v.  Draper ^ 
6  Duer,  130.) 

Ordinarily  the  owners  of  land  devoted  to  public  use  in 
the  rural  districts  retain  some  right  to  the  soil ;  and  the 
possession  of  lands  adjoining  such  highway  is  some, 
though  not  conclusive,  evidence  of  the  possession  of  the 
adjoining  half  of  the  road  subject  to  the  easement  by 
the  public. 

In  cities  there  is  no  such  presumption  of  title.  {Wetmore 
V.  6'tory,  22  Barb.  S.  0.  E.,  486.) 

In  order  to  establish  a  title  to  a  street  in  a  city,  adjoin* 
ing  owners  must  prove  that  the  title  to  their  lots  emanates 
from  those  who  at  the  time  had  owned  the  beds  of  the 
streets,  and  their  deeds  had  bounded  the  property  by  the 
streets  in  general  terms.  {Wetmore  v.  Story,  supra.) 

There  is  no  proof  in  this  case  that  any  of  the  grantors 
of  the  property  in  dispute  ever  owned  the  fee  to  the  high- 
way. {Bartow  v.  Draper,  5  Duer,  140.) 

ni.  In  relation  to  the  ancient  public  streets  in  the  City  of 
ISew  York,  it  is  a  matter  of  presumption  that  the  fee  is  in 
the  Corporation  of  the  city.  {Ba/rtow  v.  Draper,  5  Duer,  141.) 

The  proof  being  that  this  road  existed  in  1796,  it  must 
have  been  laid  out  at  a  time  when  the  fee  of  the  road-bed 
was  taken  by  the  Corporation  of  the  city,  under  the  acts 
by  which  they  acquired  title  to  the  lands.  (Provincial  Acts, 
October  1st  and  9th,  1691,  re-enacted  by  the  Legislature 
16th  April,  1787.  [1  Greenleaf  s  edition,  441,  Act  of  7th 
of  March,  1793.]  See  Hoffman's  Treatise,  269  to  276. 
Bartow  v.  Draper,  opinion  of  Hoffmait,  J.,  141  to  142.) 

IV.  If  the  presumption  arises  that  the  road  existed 
prior  to  the  acts  above  referred  to,  still  the  presumption 
is  that  the  title  of  the  street  is  in  the  Corporation. 

The  public  history  of  the  country  may  be  taken  notice 
of  by  the  Court,  and  forms  a  proper  element  of  decision. 
(3  Howard  U.  S.  E.,  34.) 

This  colony  was  first  settled  by  Holland,  and  was,  con- 
sequently, governed  de  facto,  at  the  time  of  its  settlement, 
by  the  civil  law. 
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*'  It  is  the  undoubted  rule  of  that  law,  that  highways 
belong  to  the  sovereign  power,  as  part  of  its  royalties,  or 
public  rights ;  they  belong  to  it  absolutely ;  there  is  no 
right  in  the  adjacent  owners  to  the  soil  of  the  road,  either 
during  the  use,  or  upon  its  discontinuance."  (Hoffman's 
Treatise,  268.) 

If  the  road  in  question  was  laid  out  by  the  Dutch,  then 
the  road  belonged  to  the  government ;  and  when  Great 
Britain  expelled  the  Dutch,  they  adopted  the  existing 
settlement  with  its  existing  customs,  and  in  this  particu- 
lar, repeatedly  ratified  and  sanctioned  them  by  their  char- 
ters and  acts  of  legislation,  to  which  reference  has  been 
made.  (See  Dongan  and  Montgomery's  Charters,  and  laws 
referred  to,  supra;  see  argument  of  Mr.  O'Oonor  in  WeP- 
more  v.  Story,  22  Barb.,  438,  440.) 

Y.  It  is  evident  from  the  proceedings  in  partition  in  this 
case,  that  the  plaintiffs  thereiii  (among  whom  are  the  plain- 
tiffs in  this  action)  designed  selling  all  their  interest  in  the 
lands  described  in  the  bill  of  complaint,  which  description 
is  the  same  as  that  contained  in  the  deeds  given  in  evi- 
dence by  the  plaintiff. 

The  failure  to  convey  the  parcel  which  includes  the  lot 
in  question,  by  the  same  description  contained  in  the  bill 
of  complaint  and  decree  of  sale,  it  must  be  presumed, 
grew  out  of  the  fact  that  the  plaintiffs  in  that  partition 
suit,  were  advised  that  they  bad  no  title  to  the  bed  of  the 
road. 

It  cannot  be  presumed  that,  in  a  bill  filed  for  the  parti- 
tion of  the  whole  estate,  any  portion  was  meant  to  be 
reserved;  besides,  tenants  in  common  in  suits  for  parti- 
tion, are  bound  to  include  all  the  lands  held  in  common. 
(Eule  77,  Supreme  Court.) 

VI.  If,  however,  in  the  opinion  of  this  Court,  the  con- 
struction of  the  plaintiff's  deeds  carries  them  to  the 
middle  of  the  street,  still  it  is  contended  that  the  title 
to  the  lands  in  question  is  in  the  defendant,  by  force  of 
the  same  constniction. 

The  description  of  the  lands,  in  the  bill  of  partition,  by 
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the  same  rule  of  constraction,  carries  the  ownership  of 
the  fee  to  the  middle  of  the  street,  and  the  lands,  by  such 
description,  were  ordered  to  be  sold  in  lots.  The  sale  of 
the  parcel  designated  as  on  such  partition  map,  ex  vi  ter- 
mini carries  the  fee,  into  the  middle  of  the  street,  provided 
the  plaintiffs  in  the  partition  suit  were  the  owners  thereof; 
under  such  circumstances,  the  description  in  the  deed,  if 
erroneous,  must  yield  to  the  legal  effect  of  the  convey^ 
ance  of  the  parcel  under  the  description  of  lot  Ko.  8. 
{Jackson  v.  Clarke  7  John.,  227 ;  Jackson  v.  Defendorf,  1 
Gaines,  493 ;  Hathaway  y.  Power^  6  Hill,  453 ;  Jackson  y. 
Marsh,  6  Cow.,  284.) 

Vn.  The  deed  from  the  Master,  by  its  terms,  conveys 
to  the  purchaser  all  the  interest  of  the  parties  to  the  par* 
tition  suit,  in  the  road. 

Vni.  The  Judge  erred  in  excluding  the  deed  offered  in 
evidence  from  the  mayor,  &c.,  to  the  defendant,  convey- 
ing the  land  in  dispute  to  him. 

By  the  Ootjut — Boswobth,  Oh.  J.  By  letters  patent, 
dat€d  October  9, 1677,  Edmund  Andross,  Lieuten^t  and 
Governor  Gteneral,  granted  sixty  acres  of  land  to  David 
Deffore.  These  sixty  acres  embraced  the  premises  in 
question;  and  the  Eastern  Post  Bead,  or  as  sometimes 
called,  the  £ing's  Bridge  Boad,  or  Post  Bead,  when  sub- 
sequently opened,  run  through  this  tract  of  land. 

It  was  not  proved,  when  this  road  was  opened.  It  was, 
probably,  opened  between  June,  1703.  (Hoffman's  Treatise 
on  the  Corporation,  pp.  278)  and  1715 ;  (id.,  281).  David 
Deffore  continued  to  own  the  sixty  acres,  until  the  2d  of 
May,  1760,  when  by  indenture  of  lease  for  one  year,  exe- 
cuted to  David  Deffore,  Jr.,  dated  May  1,  1760,  and  by 
deed  of  release,  dated  May  2,  1760,  David  Deffore,  Jr., 
became  the  owner  in  fee.  The  deed  of  lease  and  release 
recite  that  David  Deffore  was  then  living  on  the  premises, 
and,  also,  the  grant  of  the  premises  to  David  Deffore  by 
said  letters  patent. 

By  the  will  of  David  Deffore,  Jr.,  proved  before  the 
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surrogate  of  New  York,  on  the  12th  of  June,  1780,  all  his 
estate,  real  and  personal,  was  devised  to  his  daughter 
Ann,  who  spelled  her  name  Devoor.  She  married  Abraham 
Brevoort  on  the  29th  of  May,  1788.  It  was  proved  that 
she  "  was  in  possession  of  the  whole  sixty  acres,"  except 
five  or  six  acres  sold  to  Clopper,  on  the  south,  and  eight 
or  ten  on  the  north,  sold  to  Buchanan ;  and  that  the  letters 
patent,  and  deeds  of  lease  and  release,  were  in  her  possess 
sion,  and  held  by  her  until  in  1835,  when  they  passed  into 
the  possession  of  her  son,  Henry  Brevoort,  on  his  becom- 
ing a  grantee  and  owner  of  part  of  the  premises  west  of 
the  Eastern  Post  Boad. 

By  a  succession  of  mesne  conveyances,  commencing 
with  one  from  Ann  Devoor  and  her  husband,  fourteen 
acres  of  the  sixty,  bounded  "  northwesterly  by  the  said 
King's  Bridge  Eoad,"  were  vested  in  George  Youle,  the 
deed  to  him  being  dated  July  26,  1821.  He  died  seised 
of  the  said  fourteen  acres,  on  the  20th  of  September,  1828. 
Eleanor,  one  of  the  plaintiffs,  and  one  of  his  children  and 
heirs-at-law,  married  Augustus  Van  Amringe,  the  other 
plaintiit",  in  March,  1830.  The  plaintiff's  have  issue  of  the 
marriage,  who  are  living.  On  the  14th  of  May,  1835,  a 
bill  was  filed  in  the  then  Court  of  Chancery,  by  the  plain- 
tiffs and  William  P.  Van  Amringe,  for  the  partition  of 
said  fourteen  acres ;  the  premises  being  described  in  said 
bill  as  in  the  deed  to  Youle,  and  a  decree  was  made  for 
the  sale  of  said  premises.  The  land  was  sold  in  parcels, 
and  the  master's  report  of  the  sale  had  a  map  annexed  to 
it,  of  the  fourteen  acres  and  of  the  parcels  into  which  they 
were  subdivided,  and  in  which  they  were  sold. 

"Parcel  Ko.  8,"  on  said  map,  was  sold  to  Henry  TJ. 
Slipper,  and  is  described  in  the  report  of  sale,  and  in  the 
deed  executed  to  Slipper,  as  bounded  on  the  centre  of 
54th  street  (not  then  opened),  and  as  running  "north- 
westerly 84  feet  4  inches  "  from  the  starting  point  "  along 
the  centre  line  of  54th  street  to  the  southeasterly  side  of 
the  Eastern  Post  Eoad;  thence  southwesterly  along  the 
said  southeasterly  side  of  the  said  Post  Boad  143  feet  10 
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inches ;  thence  southeasterly,"  &c.,  "  143  feet  11  inches ; " 
"  thence  northeasterly,"  &c.,  "  135  feet,  6  inches,  to  the 
centre  of  54th  street  to  the  place  of  beginning."  "  Said 
parcel  contains  lots  Nos.  27,  28,  29  and  30,  together  with 
so  much  of  54th  Street,  as  lies  within  the  said  boundaries." 
Said  parcel  No.  8,  as  marked  on  said  map,  is  divided  into 
four  lots,  numbered  27,  28,  29  and  30,  and  lot  No.  30  is 
bounded  by  the  line  of  said  road,  and  is  marked  as  being 
23  feet  3  inches  on  54th  street,  and  110  feet  9  inches  on 
the  Post  Boad,  and  69  feet  and  11  inches  on  its  south- 
easterly boundary.  The  Eastern  Post  Eoad  has  been  dis- 
continued, and  this  suit  is  brought  to  recover  one-half  in 
width  of  said  Post  Boad,  contiguous  to  and  northwesterly 
of  said  lot  No.  30.  It  is  brought  against  James  Barnett, 
who  has  succeeded  to  the  title  of  Slipper,  and  is  in  i)os- 
session,  and  who,  upon  demand  made,  has  refused  to 
deliver  possession  to  the  plaintiffs. 

The  plaintiffs  are  entitled  to  the  possession  of  one-fifth 
of  the  premises,  if  entitled  to  recover  anything. 

If  George  Youle  was  seised  to  the  centre  of  the  post 
road,  at  the  time  of  his  death,  the  plaintiffs  are  entitled  to 
recover,  unless  Henry  U.  Slipper  acquired  title  by  the  sale 
and  conveyance  to  him  in  the  partition  proceedings.  A 
conveyance  by  metes  and  bounds,  which  in  terms  goes 
"to  the  side"  of  a  road,  thence  along  "  the  side  of  the 
road,"  not  only  conveys  no  interest  in  the*bed  of  the  road, 
but,  on  the  contrary,  excludes  the  road.  {Child  v.  Starr,  4 
Hill,  370;  Jones  v.  Cmvman,  2  Sand.  S.  0.  B.,  234.) 

The  deed  to  Slipper,  therefore,  grants  no  interest  in  the 
bed  of  the  road.  The  parcel  No.  8,  as  marked  on  the 
map,  includes  no  part  of  the  road,  but  does  include  one- 
half  of  the  bed  of  54th  street,  and  one  of  its  boundary 
lines  is  the  centre  of  that  street.  And  parcel  No.  8  is 
subdivided  on  the  map  into  four  lots,  numbered  27,  28, 
29  and  30,  and  the  description  in  the  deed,  of  the  parcel 
thereby  conveyed,  declares  that  '*  said  parcel  contains  lots 
Nos.  27,  28,  29  and  30,  together  with  so  much  of  5ith  street 
as  lies  within  the  said  loundariesJ*^ 
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This  language  clearly  indicates  the  actual  understand- 
ing of  the  parties  that  the  effect  of  the  deed,  and  the 
interest  conveyed  by  it,  were  in  accordance  with  the  con- 
struction of  the  deed  as  settled  by  Child  v.  Starr^  supra. 
The  conveyance  of  any  estate  in  the  bed  of  the  road  is 
excluded  by  the  settled  construction  of  the  words  which 
describe  the  boundaries  or  limits  of  the  land  conveyed ; 
by  the  specified  length  of  the  several  boundary  lines ;  by  the 
limit  lines  as  marked  upon  the  map ;  and  by  the  fact  that 
one  boundary  line  is  in  terms  along  the  centre  of  a  street. 

The  conclusion  is  inevitable,  therefore,  that  the  deed  to 
Slipper  did  not  convey  to  him  any  interest  or  estate  in  the 
bed  of  the  road ;  and  that  the  title  to  an  undivided  fifth 
of  the  premises  in  question  is  in  the  plaintiffs,  if  George 
Youle  died  seised  of  them.  Whether  he  did  die  so  seised, 
is  the  question  of  most  practical  importance. 

The  plaintiff  deduce  title  firom  a  person,  who  owned 
and  was  in  possession  of  the  premises  on  both  sides  of  this 
road,  and  of  the  bed  of  the  road  itself  before  the  road 
was  opened,  if  it  may  be  assumed  that  the  road  was  not 
laid  out  until  after  Jime  19,  1703.  They  also  show  that 
successive  grantees  of  the  land  on  both  sides  of  the  road, 
(after  the  road  was  laid  out,)  cultivated  it  for  ordinary 
farming  purposes.  This  part  of  the  road  was,  therefore, 
practically  laid  out  in  a  rural  or  farming  section  of  the 
country ;  although  within  the  corporate  limits  of  the  city. 
And  it  is  difficult  to  perceive,  on  what  principle  any  rule 
of  presumption  as  to  the  ownership  of  the  bed  of  the  road 
is  to  be  applied,  different  from  that  applied  in  the  case  of 
a  public  highway  in  any  other  county  of  the  state. 

In  Herring  v.  FisUer^  (1  Sand.,  344,  350,)  it  was  held, 
that  the  same  rule  of  presumption  applied  to  both  cases, 
and  the  same  rule  is,  in  effect,  conceded  by  S.  B.  Strong, 
J.,  in  {WePmore  v.  Stary,  22  Barb.,  487.)* 

♦  Since  the  decision  in  Van  Amringe  v.  Barnett  was  made,  the  case  of  BisseU  v. 
N.  Y.  Central  R  R  Co.  (23  N.  Y.  R.,  61,)  has  been  reported,  in  which  the  Court  of 
Appeals  have  confirmed  the  doctrine  laid  down  by  the  Superior  Court,  in  this  case, 
and  in  the  case  of  Herring  y.  Fishery  (1  Sandf.,  344.) 
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If  this  road  was  opened  and  laid  out  under  the  act 
approved  June  19,  1703,  "for  laying  out,  regulating, 
clearing  and  preserving  public  common  highways  through- 
out this  colony,"  there  can  be  no  inference  that  any  rule 
is  applicable  to  the  owners  of  the  lands  through  which  it 
runs,  that  is  not  applicable  to  the  owners  of  lands  taken 
for  any  other  road,  opened  under  that  act. 

The  act  of  June  19,  1703,  enacts  "that  there  be  laid 
out,  preserved  and  kept  forever  in  good  and  suflOicient 
repair,  one  public  common  and  general  highway,  to  extend 
from  the  now  site  of  the  City  of  New  York,  through  the 
Citj'^  and  County  of  New  York  and  the  County  of  West- 
chester, of  the  breadth  of  four  rods  English  measure  at 
the  least,  to  be  continued  and  remain  forever  the  public 
common,  general  road  and  highway  from  the  said  City  of 
New  York,  to  the  adjacent  Colony  of  Connecticut."  (Brad- 
ford's Laws  lirom  1691  to  1725,  pp.  62, 57,  86, 185, 201  and 
205.) 

This  part  of  the  act,  relates  to  the  road  in  question,  and 
at  least  imports,  that  the  road  was  to  be  laid  out,  estab- 
lished and  maintained  under  it,  even  though  it  may  be 
tnie,  as  matter  of  fact,  that  there  was  at  the  time,  some 
open  path  or  road  between  the  points  named,  along  and 
over  which  the  public  was  accustomed  to  travel.  This  act 
contained  no  provision  for  compensating  the  owners  of 
any  land  that  might  be  taken  for  the  road,  and  its  provi- 
sions relate  to  the  construction  of  roads  in  various  parts 
of  the  Colony. 

The  acts  of  1713  (Van  Schaack's  Laws  of  N.  Y.,  p.  93,) 
of  1720,  {id.,  p.  119,)  of  1728,  {id.,  p.  147,)  of  1736,  {id.,  p. 
188,)  and  of  Nov.  7,  1741  {id.,  p.  211,)  import  that  this 
road  was  created  and  continued,  in  all  respects,  precisely  as 
every  other  highway  or  public  road,  in  any  county  of  the 
State.  The  legislation  in  regard  to  it,  treats  it  as  a  public 
highway  or  road,  as  contradistinguished  from  a  city  street. 

The  preamble  of  the  act  of  Nov.  7,  1741,  {supra,)  de- 
scribes this  road  as  "the  Highway  or  Post  Eoad  leading 
through  Manhdttens  or  York  Island  to  King's  Bridge." 
Bosw.— Vol.  Vni.        47 
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Section  II,  provides,  that  it  ''shall  be  laid  out  the 
breadth  of  four  rods,  and  cleared  the  breadth  of  two  rods 
at  least,"  and  divides  the  section  of  country  through 
which  it  passes  into  divisions,  or  road  districts,  and  speci- 
fies the  inhabitants,  by  the  locality  of  their  residence,  by 
whom  the  road  within  their  road  districts  is  to  be  kept 
in  repair. 

Section  II  authorizes  the  Justices  of  the  Peace  of  the 
City  and  County  of  New  York,  at  and  in  their  general 
Quarter  Sessions  to  be  held  for  said  city  and  county  in  the 
month  of  February  then  next,  and  so  on  in  every  month 
of  February  thereafter,  to  nominate  and  appoint  three 
sufficient  and  able  persons  "  to  be  surveyors  of  the  said 
Highway,  Bridges  and  Causeways,''  and  to  execute  the 
provisions  of  that  act  "  for  the  amending,  clearing,  widen- 
ing and  repairing  and  making  good  the  said  High-Boad, 
Bridges  and  Causeways  within  the  several  districts  and 
limits  hereinbefore  set  forth."  By  section  III,  each  of 
said  divisions  was  to  be  repaired,  &c.,  by  the  inhabitants 
ui)on  whom  that  burden  was  imposed,  ''justly  and  equally 
every  year,  and  in  their  respective  terms." 

The  Act  of  March  21,  1787,  (Jones  and  Varick's  Laws, 
vol.  2,  p.  122,  and  Gr.  Laws,  vol.  1.,  p.  417,)  appoints  "the 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  in  Common  Council  convened,  and  their  successors, 
Commissionehy  to  regulate  and  keep  in  repair  the  present 
public  roads  or  highways,  and  to  lay  out,  regulate  and 
repair  such  other  public  roads  or  highways  as  shall  here^ 
after  be  laid  out  in  said  city  and  county.'-  And  section 
III  of  that  Act  declares  "  that  the  main  road  or  highway 
leading  to  King's  Bridge  shall  not  be  of  less  width  than 
it  is  at  present,  nor  any  part  thereof  less  than  four  rods 
wide." 

The  Act  of  April  16,  1687,  "  for  regulating  the  build- 
ings, streets,  wharves  and  sli})s  in  the  City  of  New  York," 
provided  for  the  subjects  embraced  in  its  title,  and  thus 
at  that  time,  as  well  as  previously  and  subsequently,  the 
legislation,  in  respect  to  "  the  fuhlic  roads  in  the  City  and 
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County  of  New  York,"  (Gr.  Laws,  vol.  1,  417,)  was  by  acts 
different  from  and  independent  of  those  which  convej'ed 
authority  for  regulating  the  streets,  &c.,  in  the  City  of  New 
York.  (Id.,  441.)  This  independent  legislation  in  respect 
to  these  two  subjects,  by  distinct  and  independent  statutes, 
is  none  the  less  significant,  as  the  territorial  limits  of  the 
city  and  of  the  county  are  the  same,  than  it  would  be  if 
the  latter  were  more  extensive  than  the  former. 

The  Act  of  April  9, 1813,  to  reduce  several  laws  relating 
particularly  to  the  City  of  New  York,  into  one  act,  con- 
tinues the  distinction,  and  contains  a  series  of  provisions 
for  paving  and  regulating  streets,  and  opening  and  lay- 
ing o^it  streets,  &c.,  (Laws  of  1813,  vol.  2,  pp.  407,  408,) 
and  a  distinct  series  of  provisions  in  regard  to  the  regu- 
lation and  repair  of  public  roads.  (Id.,  423.) 

If  it  shall  be  thought,  or  ascertained,  that  any  of  the 
acts  above  cited  ia  relation  to  the  King's  Bridge  or  Post 
Koad,  do  not  relate  to  the  portion  of  the  road  in  question, 
the  argument  will  not  be  much  weakened.  In  that  view 
they  show  that  all  the  acts  in  relation  to  public  roads  in 
the  County  of  New  York,  contain  no  provisions  in  respect 
to  the  fee  of  the  bed  of  the  road,  not  common  to  acts 
relating  to  all  public  roads  in  every  county  of  the  state. 

The  act  of  April  10th,  1792,  (Gr.  Laws,  vol.  2,  p.  462,) 
"  for  laying  out,  repairing  and  improving  certain  public 
roads  and  highways  within  tJiis  State,"  divided  the  State 
into  four  districts,  and  appointed  a  distinct  set  of  Commis- 
sioners for  each  district.  Among  the  duties  enjoined  upon 
the  Commissioners  for  the  southern  district,  was  to  lay  out 
and  improve  the  post  road  from  King's  Bridge  through  the 
County  of  Westchester ;  the  building  and  keeping  in  repair 
a  bridge  over  Spuyten  Diij^el  Creek,  at  or  near  King's 
Bridge,  "  and  the  repairing  the  i>ost  roads  on  the  Island  of 
New  York,  Long  Island  and  Staten  Island." 

If  the  provisions  of  the  acts  providing  for  ascertaining 
the  compensation  to  be  made  to  the  owner  of  land  taken 
for  a  road  are  considered,  no  inference  can  justly  be  drawn 
from  them,  that  the  owners  of  the  land  adjoining  the  road 
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in  question  have  any  less  or  different  estate  in  the  bed  of 
the  road  itself,  than  the  owners  of  land  adjoining  a  i^ublic 
highway  in  any  other  county  of  the  State. 

The  act  of  May  4th,  1784,  (Gr.  Laws,  vol.  1,  p.  105,)  for 
.  laying  out  roads,  &c.,  in  Ulster,  Orange  and  other  counties 
therein  named,  provides  that  where  any  road  is  laid  out  at 
the  request  of  twelve  reputable  freeholders,  the  whole 
value  of  the  lands  taken,  with  such  damages  as  may  be 
sustained,  shall  be  assessed  and  paid. 

By  the  act  of  March  21, 1787,  (supra,)  a  Jury  is  "  to 
assess  the  damages  and  recompense  due  to  the  owner  or 
owners  of  such  land,"  "according  to  their  several  and 
respective  interests  and  estates  of  and  in  such  land,  or  any 
part  thereof,  for  their  respective  interests  and  estates  in 
the  same ;"  and  payment  of  the  sum  so  assessed,  or  tender 
and  refusal  thereof,  **  shall  be  a  full  authority  to  the  said 
Commissioners  to  cause  the  said  land  to  be  converted  to 
and  used  for  the  purposes  aforesaid.*' 

The  provisions  of  the  one  act  are,  in  substance,  as  effec- 
tual as  those  of  the  other,  to  divest  absolutely  all  estate 
of  the  owner  of  the  land  so  taken. 

By  the  former,  the  full  value  of  the  land  taken  was  to 
be  paid,  and  by  the  latter  no  more  could  be  assessed  for 
the  land  itself.  But  in  each  case,  the  land  was  to  be  taken 
for  and  used  as  a  public  highway ;  and  when  the  use  of  it 
for  such  a  purpose  is  absolutely  terminated,  the  right  in 
the  one  ca^  of  the  owner  of  the  abutting  land,  in  whom 
the  title  of  the  original  owner  has  been  vested,  to  enter  and 
occupy  it  as  his  own,  seems  to  be  as  perfect  as  in  the  other. 

And  in  this  connection  see  Tlie  Trustees  of  the  Presby- 
terian Society  in  Waterloo  v.  The  Auburn  and  Rochester 
Railroad  Company y  (3  Hill,  667;)  WiUiamsY.  Ths  New 
York  Central  Railroad  Company,  (16  N.  Y.  E.,  97, 101 ;  3 
Kent's  Com.,  432 ;)  SiUiard's  Abridgment  of  Laws  of  Real 
Property,  (vol.  2,  pp.  72,  73;)  Holmes  v.  BeUinghamj  (7 
Com.  B.  E.  N.  S.,  328.) 

We  conclude,  therefore,  that  on  the  evidence  given  in 
this  case,  the  presumption  of  law  is,  that  George  Youle 
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owned  the  fee  to  the  centre  of  the  road,  subject  only  to  the 
easement  of  the  public  right  of  way. 

It  necessarily  results  from  these  views,,  that  if  none  of 
the  exceptions  taken  at  the  trial  are  tenable,  the  plaintiff 
must  have  judgment  on  the  verdict. 

If  the  views  already  stated  are  correct,  the  deed  of  the 
20th  of  December,  1852,  from  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York  to  James  Barnett, 
was  properly  excluded.  There  is  no  evidence  tending  to 
show  title  in  the  grantors  executing  it,  nor  was  there  any 
offer  to  give  such  evidence.  Had  it  been  received  it  would 
have  been  wholly  irrelevant. 

The  only  other  exception  noticed  in  the  points  of  the 
appellant,  or  called  to  our  attention  on  the  argument,  is 
to  the  exclusion  of  the  written  appointment  of  the  9th  of 
December,  1831,  with  the  acceptance  thereof.  Neither  the 
appointment,  nor  its  recitals  of  the  contents  of  the  tripar- 
tite indenture  of  the  27th  of  March,  1830,  therein  men- 
tioned, affirm  that  the  legal  title  had  been  conveyed  to 
William  Silliman,  as  trustee.  The  tripartite  indenture 
was  not  offered  in  evidence.  The  written  appointment, 
therefore,  furnished  no  evidence  that  the  legal  title  was  in 
a  trustee. 

No  evidence  having  been  offered  in  connection  with  the 
written  appointment,  the  only  question  is,  whether  the  ad- 
mission of  the  rejected  evidence  could  justly  affect  the  result. 

A  party  excepting  must,  at  his  peril,  place  enough  in 
his  bill  to  show  that  the  Court  erred  to  his  prejudice.  The 
legal  presumption  is  in  favor  of  the  rectitude  of  the  pro- 
ceeding, and  all  decisions  made  will  be  presumed  correct, 
until  the  contrary  appears. 

When  the  error  relied  on  consists  in  the  exclusion  of 
evidence  offered,  the  bill  must  show  affirmatively  that  it 
was  relevant  when  offered  and  excluded.  It  is  not  enough 
that  in  the  nature  of  things  something  else  might  have 
been  proved  that  would  render  it  relevant  and  material. 
It  must  be  distinctly  made  to  appear  how  it  was  relevant, 
and  the  Court  will  not  interfere  on  account  of  its  rejection. 
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unless,  in  connection  with  the  evidence  previously  given, 
or  that  and  evidence  offered  to  be  given,  it  can  be  seen  to 
be  material.  (2  Cow.,  Hill  &  Edwards'  Notes,  vol.  2,  i)p. 
1003,  1004.) 

Tested  by  these  rules,  there  was  no  error  in  rejecting 
this  evidence. 

If  the  objection  could  have  been  taken  with  effect,  in 
any  mode,  that  the  suit  should  have  been  by  the  husband, 
or  by  the  wife  alone,  and  not  by  the  two  jointly ;  it  could 
not  be  first  t^en  at  the  trial.  (Ingraham  and  wife  v. 
Baldwin,  12  Barb.,  9.) 

And  even  if  it  had  been  shown  that  the  legal  title  had 
been  conveyed  to  Silliman,  as  trustee,  in  order  to  preserve 
the  property  as  the  separate  estate  of  the  wife,  and  for 
her  sole  and  separate  use,  it  is  not  clear  that  she  would 
not  have  a  legal  estate  in  the  lands,  against  all  persons 
except  the  trustee  and  those  claiming  under  them.  (1 E.  S., 
p.  729,  ^^  61, 62  ;  Briggs  v.  Davis,  20  N.  T.  K.,  28 ;  Session 
Laws  of  1849,  p.  528,  ch.  375,  ^2.) 

And  whether  the  action  was  brought  in  the  name  of  the 
trustee,  or  the  cestui  qui  trust,  is  a  matter  not  affecting  the 
substantial  rights  of  the  defendant.  (Code,  ^  176  [151].) 

The  facts  stated  in  the  complaint  were  proved  as  alleged, 
and  the  answer  contains  no  new  matter  alleged  as  a 
defense,  except  that  the  premises  in  question  were  part 
of  a  public  highway,  the  title  to  which  was  vested  in  the 
municipal  corporation  that  had  conveyed  them  to  the 
defendant ;  and  the  inconsistent  allegations  that  George 
Toule  died  seised  of  them,  and  that  on  a  partition  and 
sale  of  his  estiite,  the  defendant  succeeded  to  his  title. 
And  we  think  the  appointment  was  properly  excluded, 
because  no  objection  was  taken  in  the  answer  based  on 
the  plaintiff's  incapacity  to  sue,  (Code,  '^  134,  subs.  2  and  4, 
and  §^  147,  148 ;)  and  because  the  evidence  offered  was 
immaterial,  and  no  evidence  was  offered  with  it  that  would 
make  it  material. 

The  plaintiffs  must  have  judgment  on  the  verdict. 

Ordered  accordingly. 
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Pbteb  p.  Van  Zandt  et  al.,  Plaintiffs,  v.  The  Matob, 
Aldermen  and  OoMMONAiiTT  of  the  City  op  New 
YoBE,  Defendants. 

1.  Before  the  Montgomerie  Charter  of  1730,  the  Corporation  of  the  City  of 
New  York  did  not  own  and  could  not  grant  land  under  water  on  the  East 
river,  below  low-water  mark;  and  although,  by  that  charter,  they  became 
owners  of  land  under  water,  extending  four  hundred  feet  below  low-water 
mark,  their  previous  grantee  of  land  upon  the  shore,  with  the  right  to  build 
a  wharf  thereon,  did  not  acquire  thereby  a  pre-emptive  right  to  a  grant  of 
the  land  under  water,  in  front  of  such  wharf 

2.  The  Corporation  in  1692  granted  land,  bounded  on  the  East  river,  with 
tlie  usual  covenants,  and  with  a  provision  that  the  grantee  should  make  and 
maintun  a  whar^  along  low-water  mark,  to  be  a  public  street,  and  with  a 
further  covenant  that  if  he  performed  this  condition,  he  and  his  heirs  and 
assigns  should  have  and  enjoy  all  the  proQts,  &c.,  of  the  wharf.  Held,  that 
the  right  of  the  grantee  to  the  wharfage  lay  in  grant  and  not  in  Covenant 
merely,  and  was  part  of  the  subject  granted,  and  passed  with  the  fee  of 
the  land. 

3.  The  Corporation  having  subsequently. become  the  owner  of,  and  having 
leased  the  land  in  front  of  their  grantee's  wharf)  to  a  third  person,  giving 
him  permission  to  fill  in  the  same  and  enjoy  the  wharfage  upon  the  new 
front  thus  made,  which  he  accordingly  did ;  —  Held^  that  the  claim  for  daml^- 
ges  which  vested  in  the  grantee  by  the  destruction  of  his  wharf,  was  a 
mere  chose  in  action,  and  on  his  death  passed  to  his  personal  representa- 
tives, not  to  his  heirs  and  devisees ;  and  that  any  recovery  thereon  would 
be  for  the  entire  damages  for  the  whole  injury,  and  successive  actions  could 
not  be  brought,  as  in  the  case  of  continuing  trespasses. 

4.  A  grant  of  a  definite  piece  of  ground  to  be  filled  or  built  upon  as  a  wharf, 
with  all  the  profits  derivable  therefrom,  however  it  may  entitle  the  grantee 
to  prevent  an  obstruction  to  its  use  as  a  wharf  or  to  have  damages  for  such 
an  obstruction,  gives  no  right  to  claim  wharfage  from  another  wharf  subse- 
quently built  in  front,  nor  does  such  an  obstruction  alter  or  enlarge  tlie 
definite  boundaries  of  the  grant 

5.  Under  a  complaint  claiming  title  to  land,  and  demanding  a  judgment  estab- 
lishing it  and  directing  a  conveyance  from  the  defendants,  the  plaintiffs 
cannot  recover  damages  on  proving  merely  a  breach  of  a  covenant  as  to 
adjacent  premises. 

6.  A  vote  of  the  common  council  of  a  municipal  corporation  that  they  will 
grant  a  petition  for  a  conveyance  of  land,  upon  condition  that  the  proposed 
grantee  should  release  certain  claims,  followed  by  his  giving  notice  to  them 
of  his  willingness  to  do  so;  if  it  be  assumed  to  amount  to  a  contract  bind- 
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ing  on  the  corporation,  will  not,  in  case  of  a  breach,  sustain  an  action  for 
damages  by  the  heirs  of  the  pr(^06ed  grantee;  nor  will  a  court  of  equity, 
after  the  lapse  of  seventy  years,  compel  specific  performance. 
7.  To  sustain  either  remedy,  there  must  be  proof  of  a  tender  of  the  release. 
(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  4  and  5;  decided,  June  29,  1861. 

Appeal  by  both  parties,  from  a  judgment  entered  npon 
findings  of  fact  and  conclusions  of  law  of  Mr.  Justice 
Hoffman,  on  a  trial  without  a  Jury,  in  May,  1860. 

This  was  an  action  brought  by  Peter  P.  Van  Zandt, 
Ann  Eliza  Hedley,  Gteorge  Janeway,  William  W.  Jane- 
way,  Sarah  A.  Green,  Samuel  Kuypers  and  Amelia  Ann 
his  wife,  William  Dawes,  Mary  A.  Dawes,  John  Van 
Zandt,  William  H.  Scofield  and  Eliza  C.  his  wife,  John 
Baymond  and  Johanna  his  wife,  Joseph  Torrey  and  Eme- 
line  his  wife,  Eobert  Lane,  Peter  V.  Z.  Lane,  Abraham  V. 
H.  Van  Vechten,  and  Mary  V.  Z.  his  wife,  J.  Augustus 
Van  Zandt,  William  D.  Vredenburgh  and  Julia  his  wife, 
the  heirs  and  devisees  of  Peter  Pra  Van  Zandt,  deceased, 
to  establish  their  title  to  a  strip  of  land  which  had  been 
made  many  years  ago,  by  filling  in  land  under  the  waters 
of  the  East  river,  in  the  City  of  Kew  York,  in  front  of 
land  formerly  owned  by  their  ancestor,  on  the  comer 
of  Burling  slip  and  Water  street. 

The  strip  of  land  in  question  extends  from  Water  street 
to  South  street,  along  the  southerly  side  of  Burling  slip, 
and  forms  part  of  an  open  area  or  street,  known  by  that 
name. 

The  premises  of  plaintiff's  ancestor,  Peter  Pra  Van 
Zandt,  in  front  of  which  the  strip  of  land  in  question  lies, 
were,  before  that  strip  was  made  by  filling  in  land  under 
water,  bounded  on  the  East  river;  and  were  conveyed  to 
Thomas  Clarke,  by  the  defendants  the  Mayor,  Aldermen 
and  Commonalty  of  the  city,  in  1692,  the  grantors  covenant- 
ing that  in  consideration  of  the  grantee's  building  and  main- 
taining a  wharf  along  the  front,  which  was  then  under 
water,  the  latter  and  his  heirs  and  assigns  should,  "  at  all 
times,  and  from  time  to  time  forever  hereafter,  freely  and 
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fully  have,  use,  enjoy,  take,  and  hold  to  his  own  proper 
use  all,  and  all  manner  of  profits,  benefits,  advantages, 
and  emoluments,  growing,  arising,  and  accruing  by  or 
from  the  wharf  hereinbefore  mentioned  to  be  made,  erected, 
and  built,  or  by  or  from  any  part  thereof/* 

Peter  Pra  Van  Zandt,  in  1740,  was  in  i)os8ession  of  the 
premises  conveyed  to  Clarke,  claiming  under  him,  and  in 
the  enjoyment  of  the  wharfage  arising  therefrom.  The 
defendants  had,  meanwhile,  by  the  Montgomerie  Charter, 
passed  in  1730,  become  the  owner  in  fee  of  land  under 
water  for  400  feet  from  low  water  mark,  and  in  1740  leaded 
to  one  Provoost  a  strip  of  land  under  water  in  front  of 
these  premises,  running  from  the  front  out  to  the  line  of 
a  new  street,  now  known  as  Front  street,  for  the  term  of 
99  years,  at  a  nominal  rent,  upon  condition  that  he  should 
build  a  street  or  wharf  upon  the  strip  leased,  and  with  a 
covenant  that  the  lessee  might  take  the  wharfage  upon  the 
new  front  thus  made.  Under  this  lease  the  lot  in  front  of 
Van  Zandt's  premises  was  filled  in,  and  the  lessee  received 
thereafter  the  wharfage  upon  the  new  wharf  upon  Front 
street. 

In  1807  the  filling  in  was  carried  still  frurther  out  into 
the  river,  making  a  new  front  and  wharf  and  a  street 
thereon,  known  as  South  street. 

The  area  thus  reclaimed  fi*om  the  water  by  successive 
filling  in  in  front  of  the  plaintiff's  premises,  waa  made  an 
open  public  street. 

After  the  first  filling  in  under  the  lease  to  Provoost, 
Van  Zandt,  the  ancestor  of  the  plaintiffs,  in  anticipation  of 
the  second  filling  in  in  front  of  Provoost's  leasehold, 
petitioned  the  Common  Council  for  a  grant  of  the  lot 
under  water ;  and  upon  the  report  of  the  committee  ap- 
pointed and  the  opinion  of  counsel  taken  thereon,  the 
Common  Council  in  1793  voted  that  the  land  under  water 
in  front  of  Provoost's  leasehold  should  be  granted  to  Van 
Zandt,  on  condition  that  he  and  the  representatives  of 
Provoost  should  release  certain  claims  to  wharfage.    Van 

Zandt  and  one  of  the  representatives  of  Provoost,  notified 
Bosw.— Vol.  VIIL      48 
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to  the  clerk  of  the  Oouncil  their  consent  to  give  such 
release,  and  the  Oouncil  ordered  a  grant  to  be  prepared 
accordingly.    Such  grant  was  never  issued. 

Shortly  after  the  expiration  of  the  Provoost  lease,  a 
release  on  the  part  of  the  owners  thereof  now  having 
become  unnecessary,  this  action  was  brought. 

The  complaint  alleged  that  the  defendants  refused  to 
execute  the  grant,  which  they  had  voted  to,  and  that  such 
refusal  injuriously  affected  the  plaintiff'  title  and  rendered 
them  unable  to  dispose  of  the  said  premises,  and  demanded 
judgment  that  their  title  to  the  strip,  extending  from 
Water  to  South  street,  26  feet  in  width  throughout,  and  to 
the  wharfage  in  front  of  the  same,  be  established,  and 
that  the  defendants  execute  and  deliver  to  the  plaintiff  a 
grant  or  grants  for  the  same. 

To  this  complaint  the  defendants  demurred,  and  the 
demurrer  being  overruled  by  Mr.  Justice  Hofpmax  at 
Special  Term,  an  answer  of  general  denial  was  interposed 
by  the  defendants. 

The  cause  was  brought  to  trial  before  the  same  Justice 
in  May,  1858,  and  again  heard  before  him  in  June,  1869, 
at  which  time  he  ordered  a  reference  to  ascertain  the 
amount  of  wharfage  to  be  allowed  the  plaintiffs  for  breach 
of  the  covenants  contained  in  the  grant  to  Clarke.  For 
this  purpose  the  order  of  reference  directed  the  Referee  to 
"ascertain  the  net  rent  which  could  have  been  obtained  for 
the  use  of  the  water  front  on  Water  street  of  the  plaintiflfe, 
under  the  grant  of  1691,  from  the  21st  day  of  March,  in 
the  year  1749,  to  the  time  when  the  land  under  water  was 
made  and  filled  in  down  to  Front  street,  or  to  ascertain 
the  amount  of  such  wharfage  in  any  other  manner  which 
the  parties  may  enable  him  by  testimony  to  do,  and  he 
shall  deem  just. 

'*  And  in  like  manner  to  ascertain  the  amount  of  wharf- 
age from  the  period  when  the  said  land  under  water  was 
filled  in  down  to  Front  street,  until  the  same  was  filled  in 
down  to  South  street,  and  in  like  manner  from  that  period 
down  to  the  date  of  his  report." 
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The  Eeferee  reported  that  the  plaintiff  was  entitled  to 
the  sum  of  $7,336.50  principal,  and  $17,261.28  interest. 

The  cause  was  brought  to  hearing  before  the  same  Jus- 
tice on  the  28th  and  29th  of  May,  I860,  on  exceptions  by 
both  parties. 

Motions  by  the  defendants'  C!ounsel  to  dismiss  the  com- 
plaint, and  also  for  leave  to  amend  the  answer  by  pleading 
the  statute  of  limitations,  were  each  denied,  and  exceptions 
taken.  The  Court  thereupon  rendered  its  decision  in  favor 
of  the  plaintiffs  for  $7,336.50,  but  with  interest  only  from 
30th  Kovember,  1859,  and  costs. 

Judgment  having  been  rendered  thereon,  both  parties 
appealed. 

S.  W.  Roosevelt  and  James  T.  Brady ^  for  plaintiffs. 

I.  Under  the  resolutions  of  the  Common  Council  the 
plaintiffs  obtained  title  to  the  land  under  water  extending 
from  Front  to  South  street. 

n.  The  resolution  was  an  act  or  ordinance  of  a  corpo- 
rate body,  having  legislative  power  sufficient  of  itself  to 
pass  title  without  the  formality  of  a  grant  or  deed. 

in.  The  terms  had  been  accepted,  and  the  grant  was 
ordered  to  be  prepared.  Nothing  was  left  to  be  done  but 
the  mechanical  or  ministerial  act  of  impressing  the  corpo- 
rate seal,  and  affixing  the  signatures  of  the  Mayor  and 
Clerk,  for  which  the  authority  and  direction  were  final  and 
complete.  {Brady  v.  The  Mayor,  1  Barb.,  584-591.) 

IV.  If  not  an  absolute  conveyance,  it  is  a  contract  to 
convey,  and  is  binding  upon  the  grantors,  and  not  repeala- 
ble,  (see  MiUiun  v.  Sharp,  15  Barb.,  229,)  the  conditions 
having  been  performed  or  accepted. 

V.  Under  it  the  plaintiffs  are  entitled  to  the  land,  or  its 
value  and  interest,  {Baldwin  v.  Munn,  2  Wend.,  399,  406,) 
the  dedication  as  a  public  street  notwithstanding. 

The  plaintiffs  demand  judgment  for  the  land  which  the 
city  agreed  to  convey;  but  are  willing  to  accept  the  value 
of  the  land  in  lieu  thereof.  It  is  not  enough  to  allow 
them  merely  wharfage. 
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VI.  In  case  the  plaintiffs  are  remitted  to  their  claim  for 
wharfage,  under  the  deed  to  Clarke,  which  was  released 
as  a  consideration  of  the  grant  to  be  made  to  their  ances- 
tor, no  objection  can  be  made  that  they  have  failed  to 
prove  in  what  manner  they  became  entitled  to  the  cove- 
nants in  that  grant.  And  interest  on  such  sums  as  might 
have  been  collected  is  a  part  of  the  plaintiffs'  damages. 

It  being  shown  that  the  plaintiffs  are  entitled  to  recover 
in  some  form,  the  demand  for  judgment  in  the  complaint 
does  not  conclude  him ;  but  he  is  entitled  to  recover  accord- 
ing to  his  case  as  proved.  (Marquat  v.  Marquat^  2  Kern., 
336 ;  Sinclair  v.  Fitchy  3  E.  D.  Smith,  678 ;  Lewis  v.  Tar- 
nt(m,  cited  in  3  Id.,  690.) 

John  E.  BurriU  and  JT*.  H.  Anderson  for  defendants. 

I.  The  complaint  is  framed  on  the  theory  either  that 
plaintiffs  have  acquired  the  equitable  title  and  the  right 
of  wharfage  incident  thereto,  and  are  entitled  to  demand 
a  grant,  or  that  they  are  entitled  to  a  specific  performance 
of  an  agreement  for  such  grant. 

n.  The  following  material  allegations  of  the  complaint 
have  not  been  found  proved : 

1.  That  the  grant  to  Clarke  embraced  the  right  to 
wharfage. 

2.  That  Johannes  Van  Zandt  became  entitled  to  the 
bulkhead  and  wharfage  in  front  of  the  lot. 

3.  That  Peter  Pra  Van  Zandt  became  seised  of  the  same 
premises  and  wharfage. 

4.  That  the  lease  to  Provoost  was  a  breach  of  the  cove- 
nant in  the  grant  to  Clarke. 

5  That  there  was  delay  on  the  part  of  Provoost  in  the 
use  of  his  lease,  and  ignorance  on  the  part  of  Van  Zandt 
of  its  existence. 

6.  That  Burling  slip  has  been  filled  in,  and  that  the 
street  thereby  made  is  not  necessary  for  public  use. 

7.  That  Van  Zandt  accepted  the  conditions  upon  which 
the  committee  recommended  that  a  grant  be  issued. 
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8.  That  the  grant  was  to  include  the  right  to  wharfage, 
and  that  its  delivery  was  duly  demanded. 

9.  That  the  persons  in  the  complaint  named  were  Van 
Zandt's  heirs-at*law  or  devisees. 

III.  The  plaintiffs  were  not  entitled  to  judgment  for  a 
grant  of  the  premises : 

1.  The  grant  t©  Olarke  did  not  convey,  ot  covenant  to 
convey,  any  interest  in  land  under  water. 

2.  It  would  not  have  entitled  Clarke  to  a  conveyance 
of  it,  even  had  the  defendants  owned  it  at  the  time  qf 
the  conveyance,  and  subsequently  determined  to  fill  it  in. 
{Whitney  v.  The  Mayor ^  Court  of  Appeals;  see  also  11 
Peters,  545  ;  2  Black.  Com.,  347.) 

3.  At  the  time  of  the  grant  to  Clarke,  the  land  under 
water  beyond  low-water  mark  was  vested  in  the  crown. 
Pongan's  Charter,  A.  d.  1686,  §  3 ;  Kent's  Notes,  17 
Hofl&n.  Tr.,  158.) 

4.  And  the  grant  was  subject  to  this  right. 

6.  Clark  did  not,  either  as  the  owner  of  the  upland,  or 
by  force  of  the  covenant,  acquire  even  a  pre-emptive  right 
or  privilege  to  any  part  of  the  400  feet  of  land  under 
water  which  defendants  acquired  by  the  Montgomerie 
charter.  (Hoffman's  Treatise,  199,  200 ;  note  50-53  ;  Fur- 
man  v.  The  Mayor,  5  Sandf.  S.  C.  E.,  16,  42 ;  8.  (7.,  6  Seld., 
569 ;  Lansing  v.  Smithy  4  Wend.,  9 ;  Oauld  v.  Hudson  B. 
B.  Co.,  2  Seld.,  523.) 

6.  By  that  charter  mentioned,  this  land  was  given  to 
defendants  for  important  public  purposes,  and  the  Corpo- 
ration cannot  be  estopped  from  executing  such  trust,  nor 
can  the  objects  be  impaired  by  the  agents  of  such  Corpora- 
tion. {Whitney  v.  The  Mayor,  Court  of  Appeals ;  Opinions 
of  Denio  and  Edwards;  Presbyterian  Church  v.  The 
Mayor,  &c.,  5  Cow.,  538 ;  Lansing  v.  Smith,  8  Id.,  146 ; 
Chzzler  v.  Georgetown,  6  Wheat.,  593 ;  Charles  Biver  Bridge 
V.  Warren  Bridge,  11  Peters,  420.) 

7.  A  covenant  to  convey  the  premises  could  not  be 
enforced  specifically,  after  such  lapse  of  time.  {Ballard  v. 
Walker,  3  Johns.  Cas.,  60 ;  2  Story  Eq.  Jurisp.,  ^  771.) 
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8.  The  land  in  question  forms  a  public  street,  and 
defendants  cannot  grant  it. 

9.  The  claim  to  a  grant  based  upon  the  proceedings  of 
the  Common  Council  cannot  be  sustained.  They  had  no 
power  to  agree,  and  neither  an  agreement  nor  a  conside- 
ration nor  performance  is  proved. 

IV.  The  Court  below,  having  decided  that  the  plaintiffs 
were  not  entitled  to  a  decree  for  a  grant,  should  have  dis- 
missed the  complaint;  and  erred  in  retaining  the  cause  to 
ftward  damages  for  the  alleged  breach  of  covenant.  {Bim- 
ten  V.  Orient.  Mut  Co.,  4  Bosw.,  254;  Salters  v.  Genin,  7 
Abb.  Pr.  E.,  194;  Hatcli  v.  Coll,  4  Johns.  Ch.  E.,  559; 
KempshaU  v.  Stone,  5  Id.,  193 ;  Morss  v.  Elmeiidarf^  11 
Paige,  277,  287,  288.) 

V.  There  has  been  no  breach  of  the  covenant,  for  it 
related  only  to  the  wharf,  and  ceased  when  the  Corpora- 
tion, in  the  exercise  of  the  power  conferred  upon  it  by  the 
Montgomerie  Charter,  filled  up  the  land  beyond  it. 

1.  A  covenant,  on  the  part  of  the  defendants,  that  the 
premises  shall  always  remain  a  wharf,  cannot  be  created 
by  implication.  {Charles  River  Bridge  v.  Warren  Bridge, 
11  Peters,  421,  545;  5  Sandf.  S.  C.  E.,  44;  Wliitney  v. 
Mayor,  Court  of  Appeals,  per  Edwards,  J.) 

2.  It  is  reasonable  to  suppose  that  the  parties  contracted 
in  view  of  the  rights  of  the  Crown  and  Corporation  under 
the  Dongan  Charter.  (  Furman  v.  Mayor,  5  Sandf.,  44.) 

3.  And  that  defendants  did  not  intend  to  covenant 
against  the  right  of  the  sovereign. 

4.  The  construction  claimed  by  the  plaintiff  would  de- 
prive the  Corporation  of  the  right  to  make  use  of  the  land 
under  water  in  front  of  the  wharf,  after  they  had  acquired 
the  title  to  it,  and  thus  to  defeat  the  intention  and  objects 
of  the  charter.    (Cases  cited  under  second  Point.) 

VI.  The  acts  complained  of  were  lawful  acts,  done  by 
virtue  of  the  power  and  obligations  conferred  and  imposed 
by  the  Charter  of  Montgomerie,  and  no  action  can  be 
maintained  for  injuries  occasioned  thereby.  (38th  section 
of  Montgomerie  Charter ;  Kent's  Notes,  147,  148.) 
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The  acts  were  done  in  the  exercise  of  sovereign  i)ower 
delegated  to  the  defendants,  and  no  action  can  be  main- 
tained for  injury  resnlting  therefrom-  {Baddiff's  Executors 
V.  Tlie  Mayor i  4  Oomst.,  204;  Sedg.  on  Damages,  111, 
114 ;  Lansing  v.  Smith,  8  Cow.,  146 ;  8.  C,  4  Wend.,  9 ; 
Gould  V-  The  Hudson  Biver  Co.,  2  Seld.,  522.) 

VII.  The  plaintilBfe  did  not  allege  or  prove  themselves 
to  be  heirs  of  Clarke. 

VIII.  The  plaintiffs  were  not  entitled  to  maintain  the 
action  for  breach  of  the  covenant. 

1.  The  covenant  did  not  run  with  the  land :  the  right  of 
action  vested  in  the  personal  representatives. 

2.  If  the  covenant  were  one  running  with  the  land,  it 
was  broken  by  the  lease  to  Provoost,  and  the  subsequent 
filling  in  of  the  land  beyond  Water  street,  and  the  right 
of  action  then  vested  in  the  personal  representatives  of 
the  one  owning  the  premises  at  the  time.  {Beddoe's  JEx'r 
V.  Wadsworth,  21  Wend.,  123.) 

3.  And,  moreover,  the  covenant  attached  to  the  entire 
tract,  and  passed  to  all  the  parties  who  became  entitled 
thereto  by  grant,  descent,  or  devise. 

IX.  The  plaintiffs  were  not  entitled,  under  any  thepry, 
to  damages  for  any  breach  before  they  first  became  joint 
owners  of  the  premises,  nor  to  wharfage  for  any  period 
before  the  youngest  of  their  titles  vested.  {Lucy  v.  Lev- 
ington,  2  Lev,,  26.) 

Br  THE  OouBT — Woodruff,  J.  At  the  time  of  the 
grant  to  Thomas  Olarke,  under  which  the  plaintiffs  herein, 
or  their  devisor,  claimed  title  to  the  lot  of  ground  at  the 
southwest  comer  of  Burling  slip  and  Water  street  (viz., 
in  1692,)  the  defendants  had  no  title  to  the  lands  lying 
under  the  waters  of  the  East  river  below  low-water  mark. 

All  the  title,  therefore,  legal  or  equitable,  to  any  land, 
which  passed  by  force  of  that  grant,  was  limited  towards 
the  East  river  by  the  line  of  low-water  mark.  The  land 
under  water  extending  beyond  that  line  was  vested  in  the 
Orown,  and  could  not  be  granted  by  the  defendants. 
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Neither  did  that  grant  operate  upon  the  defendants  as 
an  estoppel,  for  they  did  not  profess  nor  attempt  to  grant, 
nor  warrant  to  the  said  Clarke,  any  land  beyond  that  line. 

I  think  the  conclusion  direct  and  obvious,  that  by  force 
of  the  grant  to  Thomas  Glarke,  neither  the  plaintiffs,  nor 
their  devisor  or  ancestor,  acquired  any  right  to  land  lying 
in  the  river  beyond  low-water  mark,  nor  could  they  by 
virtue  of  such  grant  compel  the  defendants  to  procure  or 
convey  to  them  such  title. 

That  this  is  so  will  api)ear,  if  it  be  supposed,  for  the 
purposes  of  the  question,  that  the  Grown  (in  whom  the 
title  to  the  lands  was  vested)  had  never  granted  the  lands 
below  low-water  mark  to  the  defendants. 

But  by  the  grant  in  question  the  defendants  did  ex- 
pressly covenant  that  if  the  said  Glarke  performed  the 
conditions  of  the  grant,  he,  his  heirs  and  assigns  should 
have,  use,  enjoy,  take  and  hold  to  his  and  their  own  proper 
use  all  and  all  manner  of  profits,  benefits,  advantages  and 
emoluments  growing,  arising  or  accruing  by  or  from  the 
wharf  to  Ue  made,  erected  and  built  by  him  upon  the  out- 
ermost end  of  the  land  granted.  By  the  previous  cove- 
nant for  quiet  enjoyment,  the  defendants  assured  him  the 
full  use  and  enjoyment  of  the  whole  of  the  granted  premi- 
ses, but  having  provided  that  he  should  build,  keep  up 
and  maintain  a  wharf  upon  the  outermost  end,  along  low- 
water  mark,  which  should  be  a  public  street  or  way  for 
the  use  of  all  the  inhabitants,  the  subsequent  covenant 
was  added  in  order  that  such  giving  up  of  a  portion  of 
the  granted  premises  to  the  public  use,  as  a  street,  might 
not  seem  to  deprive  him  of  the  same  for  any  purpose 
which  was  consistent  with  the  use  thereof  by  the  public 
as  a  street. 

The  result  was,  that  on  the  performance  of  the  condi- 
tions, Glarke  became  and  was  the  owner  in  fee  of  the 
whole  granted  premises,  subject  to  the  public  use,  as  a 
street,  of  the  portion  lying  along  low-water  mark — ^pro- 
tected by  an  express  covenant  that  he  should  have,  hold, 
use  and  enjoy  all  the  profits,  benefits,  advantages  and 
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emoluments  arising  or  accrning  therefrom  (subject,  of 
course,  to  the  public  use  as  aforesaid.) 

These  rights  were,  in  respect  to  the  exterior  line,  nothing 
more,  practically,  than  the  right  to  receive  wharfage  from 
those  who  should  use  or  make  fast  to  the  premises ;  but 
this  right  was,  I  think,  clearly  a  part  of  the  subject 
granted*  The  soil  itself  on  which  the  wharf  was  built, 
passed  by  the  grant,  and  but  for  the  clause  requiring  a 
street  to  be  laid  oat,  the  right  would  have  been  entirely 
clear,  and  would  have  been  protected  by  the  general 
covenant  for  quiet  enjoyment,  without  the  aid  of  the 
special  covenant  above  referred  to;  and  the  right  is,  I 
think,  plainly  protected  (subject  to  the  public  use  of  the 
street)  by  all  the  covenants  in  the  grant,  viz.,  the  cove- 
nants for  quiet  enjoyment,  against  incumbrances,  &c., 
and  for  further  assurance  during  the  then  next  seven 
years  ensuing  the  date  thereof. 

It  follows  that  the  right  of  Thomas  Clarke  to  the 
wharfage  and  emoluments  to  arise  or  accrue  from  the 
wharf,  lay  in  grant,  and  not  in  covenant  merely ;  it  was 
part  of  the  thing  granted ;  it  was  a  necessary  incident  to 
the  fee  of  the  land  granted,  and  on  whidi  the  wharf  was 
built,  just  as  truly  as  the  use  of  any  other  part  of  the  lot 
passed  with  the  grant  of  the  fee  of  the  lot 

The  fact  that  the  right  was  protected  by  a  special  cove- 
nant, assuring  the  enjoyment  to  him,  did  not  change  the 
character  of  the  grant  in  this  respect;  it  remained  a  part 
of  the  sul^ect  granted,  and  granted  in  fee.  These  rights, 
so  secured,  therefore,  passed  to  the  grantees  and  devisees 
thereafter  succeeding  to  Thomas  Clarke's  title ;  and  the 
covenant  was  one  of  their  assurances  of  title  passing  with 
the  fee  of  the  land,  just  as  any  other  covenant  in  the  deed 
passed  with  the  land  granted;  and  it  was  not,  as  the 
defendants  claim,  a  mere  personal  covenant 

In  this  aspect,  therefore,  the  plaintiffs'  devisor  or  ances- 
tor in  1749,  was  the  owner  of  a  wharf  extending  into  the 
East  river,  by  grant  from  the  defendants,  protected  by 
their  covenant  for  quiet  enjoyment,  and  a  somewhat  more 
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si>ecial  covenant  that  he  should  forever  have,  take  and 
enjoy  for  his  own  use  all  manner  of  profits,  and  of  conrse 
among  them  the  wharfage  which  might  accrne  therefiom. 

In  the  meantime,  in  1730,  by  the  Montgomerie  Charter 
the  defendants  had  become  the  owners  in  fee  of  the  ls£nd 
under  water,  extending  four  hundred  feet  into  the  river, 
in  front  of  the  wharf  in  question.  Bnt  by  this  acquisi- 
tion, they  acquired  no  right  to  interrupt  the  convenient 
access  to  the  wharf  which  had  been  erected  by  their  pro- 
curement, and  which  was  protected  by  their  covenant; 
and  on  the  other  hand,  that  acquisition  in  no  wise  enlarged 
the  previous  grant,  nor  conferred  upon  the  owner  of  the 
wharf  any  greater  or  other  rights  than  he  had  before. 

In  one  respect,  the  i>osition  of  the  owner  may,  perhaps, 
have  been  improved:  the  defendants,  by  obtaining  the 
grant  of  the  land  under  water  in  front,  were  placed  in  a 
situation  in  which  they  had  power  to  perform  to  the 
fullest  extent  the  covenant  securing  to  their  grantee  and 
his  assigns  the  use  of  the  wharf  as  such  forever. 

But,  as  already  observed,  the  defendants,  in  virtue  of 
their  ownership  of  the  lands  under  water,  were  not 
absolved  from  their  covenant,  and  the  moment  the  lot  in 
front  was  so  filled  in  as  to  obstruct  the  use  of  the  wharf, 
the  defendants  were  liable.  Any  filling  in  or  erection 
which  constituted  such  an  obstruction  was  a  private 
nuisance.  I  think  it  clear  that  had  a  Oourt  of  Equity 
been  applied  to,  the  defendants  would  have  been  restrained, 
and  the  lease  to  Provoost  and  the  filling  in  prevented. 

Doubtless  the  defendants,  in  virtue  of  their  powers  over 
the  subject  of  streets  and  wharves,  might  have  regulated 
that  part  of  the  city  as  the  public  interest  should  require. 
In  the  exercise  of  those  powers  they  would  have  proceeded 
according  to  the  laws  permitting  the  taking  of  private 
property  for  the  public  use,  and  the  owner  would  receive 
such  compensation  as  by  such  laws  he  might  be  entitled  to ; 
but  they  could  not  deprive  the  owner  of  that  wharf  of 
his  profits  to  arise  therefrom,  by  converting  the  lot  in 
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fit>nt  to  a  private  use ;  and  tbeir  doing  so  was  a  breach  of 
covenant,  for  which  they  were  liable. 

In  a  loose  sense  it  may  be  said  that  the  owner  of  that 
wharf  was  in  fairness  entitled  to  have  a  grant  of  the  land 
in  front,  if  the  defendants  granted  it  to  any  one,  but  no 
rule  of  law  or  equity  required  the  defendants  to  grant  it 
to  such  owner. 

In  this  state  of  the  rights  of  the  parties  the  defendants 
did  give  a  lease  of  the  ground  in  front  of  the  wharf,  and 
since  that  time  the  ground  has  been  filled  in  so  that  no 
profits  can,  nor  so  long  as  Water  street  continues  to  be  a 
public  street,  will  arise  or  accrue  from  the  wharf  which 
belonged  to  the  ancestor  or  devisor  of  the  plaintiffs.  It  is 
found  that  the  space  between  Water  street  and  Front 
street  was  filled  in,  in  1755,  more  than  one  hundred  years 
ago,  and  the  space  between  Front  street  and  South  street 
was  filled  in,  in  1807,  more  than  fifty  years  ago.  This  fill- 
ing in  was  of  course  permanent,  and  in  its  very  nature 
was  fiied  and  perpetual. 

There  is  no  warrant  for  the  suggestion,  that  the  defend- 
ants had  so  granted  the  right  to  have  the  wharfage,  that 
upon  the  filling  in  of  the  space  in  front,  the  owner  of  the 
wharf  was  entitled  to  the  wharfage  on  the  new  water-line 
and  to  the  intermediate  space.  We  know  of  no  rule  or 
principle  of  law  or  equity  upon  which  the  line  or  boundary 
of  an  owner  is  to  be  deemed  ambulatory,  merely  because 
his  grantor  has  interposed  a  permanent  obstacle  to  its 
enjoyment  in  the  mode  contemplated  in  his  grant.  It  may 
be  possible  so  to  grant  the  right  of  wharfage  along  the 
river,  as  that  the  grantee  may  take  the  wharfage  from 
whatever  wharf  (more  or  less  extended  into  the  water  by 
the  grantor)  it  may  arise,  but  a  grant  of  a  definite  piece 
of  ground  to  be  filled  or  built  upon  as  a  wharf,  with  all 
the  profits  derivable  therefrom,  however  it  may  entitle  the 
grantee  to  prevent  an  obstruction  to  its  use  as  a  wharf,  or 
to  have  damages  for  such  an  obstruction,  gives  no  right  to 
claim  wharfage  from  another  wharf  in  front,  nor  does  such 
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an  obstniction  alter  or  enlarge  the  definite  boundaries  of 
the  grant. 

The  consequence  is,  the  obstruction  having  been  inter- 
posed, it  having  been  made  permanent,  the  owner  of  the 
wharf  had  a  claim  to  redress,  and  that  could  only  be  a 
claim  to  damages  for  the  injury  to  his  land,  an  injury 
inflicted  in  violation  of  the  defendants'  covenant.  And 
that  injury  was  fully  and  finally  consummated  and  made 
perpetual  as  early  as  the  year  1755.  For  it  is  not  appa- 
rent that  the  subsequent  filling  in  between  Front  and 
South  streets  can  affect  this  question. 

In  this  aspect  of  the  case  the  question  seems  to  be 
reduced  to  this:  Oan  the  heirs-at-law  or  devisees  of  Peter 
P.  Van  Zandt,  who  ^ed  in  1811,  maintain  an  action  for 
such  an  injury  as  is  above  described  ? 

In  the  first  place,  the  claim  for  damages  vested  in  Peter 
P.  Yan  Zandt  was  a  mere  chose  in  action.  If  that  claim 
be  regarded  as  single  and  entire,  it  apcrued  as  soon  as  a 
permanent  obstruction  to  the  use  of  the  wharf  was  created, 
and  the  measure  of  damages  was  the  whole  depreciation 
in  the  value  of  the  wharf  caused  thereby.  If  it  be 
regarded  as  a  claim  to  recover  the  amount  of  annual 
income,  of  which  by  reason  of  the  obstruction  he  had  been 
deprived,  and  it  be  confined  to  past  injury  only,  the  result 
is  the  same  in  this  respect,  viz. :  so  far  as  such  damages 
were  sustained  prior  to  his  death.  It  was  a  chose  in 
Action,  and  it  passed  to  the  personal  representatives  of 
the  deceased,  and  the  present  plaintiffs,  as  heurs-at-law  or 
devisees,  have  no  title  thereto. 

But  I  think  it  clear  that  if  an  action  had  been  brought 
by  Peter  P.  Van  Zandt  in  his  lifetime,  for  the  damages 
caused  by  the  injury  to  his  wharf  and  the  breach  of  the 
defendants'  covenant,  that  recovery  would  have  embraced 
entire  damages  for  the  whole  iiyury,  and  he  could  not 
have  brought  successive  actions  year  after  year  for  the 
annual  value  of  the  wharf  as  damages.  As  a  wharf,  it 
was  destroyed,  and  it  had  no  furth^  value,  and  could  have 
none;  as  a  wharf  it  could  not  thereafter  yield  any  income. 
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If  one's  lot  be  tiespassed  upon,  and  the  owner  be 
deprived  of  the  use  thereof  for  a  year,  its  annual  value  is 
the  measure  of  damages.  If  one's  horse  is  wrongfully 
taken  and  retained  for  a  month,  the  value  of  its  use  for 
one  month  may  be  recovered  as  damages ;  but  if  one's 
horse  be  killed,  there  can  be  but  one  recovery  therefor, 
and  that  is  for  the  value  of  the  horse;  and  if  by  some 
fixed  and  permanent  erection,  one's  land  be  rendered  per- 
petually and  finally  valueless,  or  one's  dwelling  house  be 
injured  so  as  to  be  untenantable,  the  claim  for  damages  is 
not  a  claim  to  recover  an  annual  rent  therefor,  and  by 
successive  actions  to  be  brought  year  after  year  so  long 
as  grass  grows  and  water  runs.  (See  LefflngweU  v.  EUiott^ 
10  Pick.,  204 ;  Brooks  v.  Moody,  20  Pick.,  474 ;  Lethiridge 
V.  Mytton,  2  B.  Ad.,  773;  Hodsoa  v.  StdOebrass,  11  Ad. 
&  Ellis,  301.) 

It  is  not  like  cases  of  continuing  trespasses  in  which 
the  guilty  party  may  be  said  to  maintain  a  nuisance,  or  in 
theory  repeat  his  wrongful  act  Here,  the  matter  com- 
plained of  once  done  is  done  forever,  as  truly  as  if  the 
wharf,  as  a  wharf,  had  been  annihilated.  So  in  actions 
on  the  covenant  for  quiet  enjoyment  when  the  plaintiff  is 
evicted,  the  right  of  action  is  immediate  and  the  recovery 
of  damages  once  had  is  final,  and  generally  the  action 
for  any  breach  of  covenant  arises  immediately  upon  the 
happening  of  the  breach,  and  the  whole  damages  are  to 
be  recovered  in  the  one  action. 

I  think,  therefore,  the  whole  cause  of  action  accrued  to 
Peter  Pra  Van  Zandt  or  his  ancestor,  and  that  the  plain- 
tiffs have  no  cause  of  action  in  respect  thereto. 

I  have  treated  of  this  branch  of  the  subject  as  I  would 
if  this  action  had  been  brought  to  recover  damages  for  an 
injury  to  the  plaintiffs'  land.  If  it  were  possible  for  them 
to  maintain  such  an  action  upon  the  facts  disclosed  in  this 
case,  I  should  greatly  doubt  the  propriety  of  allowing  such 
a  recovery  upon  the  present  pleadings.  There  is  nothing 
in  the  complaint  which  would  suggest  to  the  most  careful 
student,  that  the  plainti£&  intended  any  such  claim ;  they 
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claim  title  to  certain  premises  ia  front  of  or  in  the  vicinity 
of  a  wharf  which  they  own,  and  ask  that  their  title  to  such 
other  premises  be  established  and  that  defendants  be  com- 
X>elled  to  execute  a  grant  therefor.  They  recover,  not  for 
any  breach  of  an  agreement  to  give  such  a  grant,  bat 
for  a  breach  of  a  covenant  for  the  eiyoyment  of  the  wharf 
of  which  they  have  already  all  the  grant  they  are  entitled 
to.  It  seems  to  me  that  if  such  had  been  their  action  the 
defendants  would  not  only  have  had  a  sufficient  defense 
upon  the  grounds  already  suggested,  but  that  other  de- 
fenses would  have  been  readily  available,  which,  in  the 
defendants'  answer  in  that  case,  might  have  been  set  up 
for  their  protection. 

But  it  remains  to  notice  the  claim,  as  the  plaintiff  do, 
in  fact,  make  it  in  their  complaint,  viz.,  to  have  their  title 
to  the  land  in  front  established,  and  a  grant  from  the 
defendants  compelled. 

It  has  already  been  shown,  I  think,  that  by  virtue  of 
the  grant  to  Olarke,  they  have  no  such  title  to  the  relief 
they  seek ;  he  never  had  any  right  or  title  to  the  land  below 
low-water  mark. 

The  plaintiffs,  however,  rely  on  the  proceedings  of  the 
defendants,  as  entitling  them  to  the  land. 

Now,  in  the  first  place,  those  proceedings  did  not  convey 
the  title ;  if  they  did,  there  was  no  occasion  for  the  plain- 
tiffs to  bring  this  suit ;  an  ejectment  would  be  the  proper 
remedy.  But  they  did  not  give  title,  nor  purport  to  grant 
tiie  land.  At  most,  they  were  the  consent  of  the  defend- 
ants to  give  a  grant  upon  certain  conditions,  to  which 
they  were  informed  Peter  P.  Van  Zandt  and  one  of  the 
executors  of  Jacob  Brewerton  had  signified  their  assent. 
Assuming  that  this  would  amount  to  a  contract  binding 
the  defendants,  these  observations  are  pertinent. 

As  an  action  for  damages  for  breach  of  that  contract, 
this  action  cannot  be  sustained,  because  such  cause  of 
action  is  vested,  not  in  the  heirs  but  in  the  personal  repre- 
sentatives. 

As  an  action  to  compel  specific  performance  of  the  con- 
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tract,  it  will  suffice  to  say  that,  after  the  lapse  of  more 
than  seventy  years,  a  Court  of  Equity  would  not  entertain 
8uch  an  action.  Every  presumption  exists  that  some  other 
arrangement  was  made  between  the  parties,  and  the  con- 
tract abandoned  or  in  some  m^ner  satisfied. 

And  in  either  aspect  the  plaintiffii'  case  is  radically 
defective,  in  this  that  it  does  not  appear  that  either  Van 
Zandt  or  the  representatives  of  Brewerton  or  Provoost 
ever  tendered  performance  on  their  part,  and  without  that 
they  could  have  no  claim  to  damages  or  to  specific  per- 
formance. 

I  think  the  case  depends  upon  no  principles  that  are 
obscure  or  uncertain,  and  that  the  plaintiffs  have  here  no 
cause  of  action  upon  any  facts  proved  or  found.  The 
judgment  should  therefore  be  reversed  and  a  new  trial 
be  ordered ;  costs  to  abide  the  event. 

Hoffman,  J. — There  were  some  propositions  stated  in 
the  opinions  delivered  when  the  case  was  before  me,  at 
Special  Term,  on  demurrer,  and  when  it  was  tried,  which 
I  am  satisfied  are  correct,  and  tend  to  explain  my  views 
of  th|e  case.  They  are  also  in  conformity  with  positions 
of  Mr.  Justice  Woodbuff  in  the  opinion  of  the  Court. 

In  1692,  when  the  Corporation  conveyed  to  Clarke  the 
ninety-five  feet  on  the  East  river,  at  low-water  mark, 
*^  with  the  right  of  all  slippage  and  wharfage  in  front  of 
the  premises,"  they  had  a  right  and  title  down  to  low- 
water  mark,  and  none  beyond  it.  (Dongan's  Charta*,  ^<^  3 
and  4 ;  Hoffman's  Law  of  the  Corporation,  148.) 

Then  by  the  Charter  of  1730,  the  Corporation  obtained 
from  the  Crown,  in  effect,  the  right  to  four  hundred  feet 
beyond  low-water  mark  into  the  river.  No  right  attached 
to  the  owner  of  the  slip  between  high  and  low-water  mark 
to  even  a  pre-emptive  privilege  for  any  part  of  this  four 
hundred  feet.  A  practice  prevailed  of  tendering  the  pre- 
emption, but  it  was  never  allowed  or  recognized  as  a  legal 
right. 

By  a  proviso  contained  in  the  thirty-eighth  section  of 
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the  Oharter,  "Nothing  herein  shall  be  construed  to  em- 
power the  Mayor,  Aldermen  and  Commonalty,  to  wharf 
out  beyond  any  persons  who  have  prior  grants  from  ns, 
or  some  or  one  of  onr  predecessors,  of  quays  or  wharfe, 
beyond  low  water,  without  the  actual  agreement  or  eon- 
sent  of  such  persons,  their  heirs  or  assigns,  owners  of 
such  quays  or  wharfs." 

This  provision  was  limited  to  grant»  of  Mootgomerie  as 
Governor,  or  his  predecessors  under  the  Grown.  It  left 
the  question  as  to  legal  rights  and  powers  of  the  Ck>rpo- 
ration  to  wharf  out  in  front  of  their  own  grantees,  with 
covenants  such  as  in  the  present  case,  to  the  decision  of 
rules  of  law,  and  the  control  of  courts  of  justice. 

It  is  clear  to  my  mind,  that  the  Corporation  were  not 
absolutely  restricted  by  their  grant  or  covenant,  from 
extending  the  frontage  on  the  river,  and  filling  up  further 
into  the  river,  for  important  public  purposes.  But  it  could 
not,  by  so  doing,  discharge  itself  from  a  responsibility 
incurred  by  its  grant  or  covenant.  In  some  mode,  com-- 
peusation  was  due  to  its  grantee. 

In  the  year  1749,  the  lease  was  made  to  Provoost  of 
the  parcel  in  front  of  the  granted  premises,  for  the  term 
of  ninety-nine  years.  In  the  opinion  of  Alexander  Ham- 
ilton and  Samuel  Jones,  this  lease  is  treated  as  a  breach 
of  the  covenant  with  Clarke  and  his  assigns. 

In  1755,  the  filling  in  was  completed  from  Water  street 
down  to  Front  street,  and  the  pier  of  eight  feet  wide  on 
the  side  was  finished.  In  1807,  it  was  further  filled  in  and 
carried  forward  into  the  river  from  Front  to  South  street. 
The  whole  space  in  front  of  the  twenty-six  feet  acquired 
nnder  the  Clarke  grant,  is  now,  and  has  been,  an  open 
street  down  to  the  easterly  side  of  South  street  since  1835. 

The  acts  and  negotiations  between  Peter  P.  Van  Zandt 
and  the  Corporation,  after  the  opinion  of  Hamilton  and 
Jones,  all  proceeded  upon  the  ground  of  a  claim  resting 
in  damages,  to  be  liquidated,  as  once  proposed,  by  the 
transfer  of  a  certain  parcel  of  ground. 

The  order  of  reference  which  was  made  in  this  cause  by 
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me  proceeded  on  the  same  basis,  viz.:  to  ascertain,  in  the 
best  manner  I  conld  saggest,  some  mode  of  attaining  a* 
fair  compensation  in  the  shape  of  damages,  adjusted  upon 
snch  profits  as  it  might  be  shown  could  have  been  re* 
ceived. 

The  principle  was  to  ascertain  what  could  have  been 
received  for  wharfage  for  the  front  on  the  east  side  of 
Water  street  until  the  filling  up  to  Front  street,  and  then 
on  Front  street  till  the  filling  up  to  South  street. 

This  was  not  on  the  basis  of  a  right  having  passed  from 
the  front  on  Water  street  to  that  on  Front,  and  so  to  that 
on  South  street ;  but  as  a  mode  of  arriving  at  what  would 
have  been  earned,  had  the  frontage  remained  unchanged. 

The  propositions  of  Mr.  Justice  Woodrupp,  as  I  under- 
stand them,  are:  That  the  claim  for  damages  accrued  to 
Peter  P.  Van  Zandt,  as  early  as  1755,  when  the  ground, 
from  Water  to  Front  street,  was  permanently  filled  up, 
and  made  a  complete  and  '^permanent  obstruction.  Had 
he  sued  in  his  lifetime,  he  must  have  recovered  his  whole 
damage  in  one  suit.  There  could  not  have  been  such  a 
succession  of  breaches  as  to  warrant  successive  actions. 
Then  the  right  was  a  right  in  action  vested  fully  and 
entirely  in  Van  Zandt,  at  his  death  in  1811,  and  which 
went,  upon  his  death,  to  his  personal  representatives. 
**The  present  plaintiff,  as  heirs-at-law,  or  devisees,  have 
no  title  thereto." 

1  have  examined  the  following  leading  cases,  and  it 
api>ears  to  me  that  the  first  of  these  propositions  is  sus- 
tained by  them,  and  is  undoubtedly  correct:  Hambleion 
V.  Veere,  (2  Saunders,  170;)  Fish  v.  Folley,  (6  Hill,  54;) 
Grain  v.  Beach,  (2  Barb.  S.  0.  K.,  120,  and  2  Oomstock, 
90;)  Blunt  r.  McCormick,  (3  Denio,  283;)  Shaffer  v.  Lee, 
(8  Barb.  S.  G.  B.,  412;)  Boyalton  v.  Mayalton  and  Wood- 
stock  Turnpike  Company,  (14  Vermont,  311,)  and  HodsoU 
V.  StaHebrasSy  (11  Adol.  &  Ellis,  301.) 

But  it  appears  in  the  case,  though  not  stated  in  the  find- 
ings, that  Peter  P.  Van  Zandt,  by  his  last  will  and  testa- 
ment,  dated  October  5, 1810,  bequeathed  as  follows :   '*  And 
Bosw.— Vol.  VOX.      60 
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whereas  the  Corporation  of  New  York,  in  the  year  1748, 
did  grant  to  David  Provoost  (I  being  of  eighteen  years  of 
age  and  living  in  the  country)  a  pier  or  street  for  ninety- 
nine  years,  before  the  front  part  of  my  dock,  joining  on 
Burling  slip,  from  Water  street  to  Front  street,  and  thereby- 
deprived  me  of  my  wharfage  of  said  property ;  my  will  is, 
and  I  do  hereby  devise  and  bequeath  all  my  right,  title, 
claim,  and  interest  in  the  premises  unto  my  said  children 
or  the  siu'vivors  of  them  and  their  heirs,  equally  to  be 
divided  between  them,  share  and  share  alike." 

What  objection  is  there  to  the  effect  of  this  will,  being 
to  transfer  all  the  right  to  the  wharfage  or  damages  and 
all  right  of  action  which  Van  Zandt  had,  to  his  children  ? 
The  complaint  professes  to  derive  the  title  of  the  plaintiff 
through  such  children,  although  only  eleven-fifteenths  are 
accounted  for. 

ISo  objection  has  ever  been  taken  to  the  right  of  these 
parties  to  sue,  if  there  was  atiy  right  in  or  under  Peter 
Van  Zandt 

A  right  to  a  specific  legacy  of  personal  property  will 
vest,  and  the  legatee  may  enter  and  take  possession  with 
the  assent  of  the  executors.  {ToU  v.  Hardy ^  6  Cow.,  339 ; 
Matthews  on  Executors,  p.  176 ;  Law  Library,  vol.  9.)  The 
ajssent  may  be  expressed  or  implied.  (Id.) 

When  such  an  assent  is  obtained,  the  legatee  may  bring 
trespass  for  injury  done  before  the  assent.  (Chitty  on 
Pleadings,  vol.  1,  p.  169 ;  citing  Bro.  Abr.,  Tit.  Trespass, 
pi.  25.) 

I  should  think  that  the  executor's  assent  would  be 
implied  after  a  considerable  lapse  of  time  from  the  death 
of  the  testator,  when  the  plaintiffs  were  the  beneficiaries, 
and  no  objection  to  their  right  to  sue  had  been  taken. 

Supposing  that  an  action  for  damages  would  lie  in  favor 
of  the  present  plaintiffs,  the  next  question  is,  can  the  pre- 
sent action  be  treated  as  such  ?  Can  damages  be  recovered 
under  it? 

The  complaint  would  be  quite  defective  in  allegations 
to  warrant  a  judgment  for  damages,  had  the  summons 
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been  for  a  money  demand,  and  the  prayer  of  the  complaint 
framed  for  the  payment  of  the  damages  sustained.  Neither 
the  nature,  the  extent,  nor  the  causes  of  damages  are  set 
forth,  except  merely  that  there  was  a  covenant  and  a 
breach ;  but  the  object  of  the  complaint,  and  what  it  is 
framed  to  obtain,  and  demands  payment  for,  is  the  land 
under  water  in  front  of  the  premises  of  Yan  Zandt,  on 
Water  street ;  and  that  tlie  title  of  the  pluintiflfs  extending 
from  Water  to  South,  twenty-six  feet  in  width  throughout, 
and  to  the  wharfage  in  front  of  the  same,  be  established, 
and  that  the  defendants  execute  a  grant  for  the  same. 

I  concur  with  Mr.  Justice  Wooduufp,  in  the  opinion 
that  under  such  a  complaint,  a  recovery  could  not  be  had 
upon  the  trial,  for  damages.  The  cases  cited  of  Moras  v. 
Ulmendorf^  (11  Paige,  277,)  and  Saltua  v.  Genin,  (3  Bosw., 
250,)  appear  to  me  decisive. 

But  in  the  points  of  the  plaintiffs,  the  relief  asked  is 
varied.  They  ask  for  a  conveyance  of  parcel  B.  on  the 
diagram  annexed  to  the  case,  extending  from  Front  to 
South  street. 

This  claim,  thus  modifiied,  is  placed  upon  the  action  of 
the  Corporation  in  various  reports  and  resolutions  set  forth 
in  the  case.  They  result  in  this :  that  if  Van  Zandt  would 
release  all  claim  against  the  Oorporation  for  or  on  account 
of  slippage,  wharfage,  or  any  other  matter  touching  the 
slip,  or  the  water  lots  adjoining  the  same,  the  grant  of 
the  parcel  in  question  should  be  made.  There  is  a  report 
from  the  Clerk  of  the  Board,  that  Van  Zandt  had  stated 
his  willingness  to  comply  with  the  conditions,  and  take 
the  grant,  and  then  an  order  that  the  grant  be  made. 

This  final  act  waa  in  February,  1795.  Suppose  Van 
Zandt  had  required  performance  of  this  contract  within  a 
year  after  the  last  resolution  in  1795,  it  would  have  been 
essential  for  him  to  have  proven  a  tender  of  the  release 
made  a  condition  of  the  grant,  and  a  demand  for  the  grant. 
The  lapse  of  sixty-two  years  does  not  render  this  obliga- 
tion less  imperative.  No  tender  or  demand  is  in  evidence 
as  having  ever  been  made. 
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Again,  the  Oorporation,  for  a  long  series  of  years,  could 
have  complied  with  the  demand.  Van  Zandt,  sleeping 
upon  his  rights,  allows  the  space  to  be  occupied  as  a  publio 
street.  The  Oorporation  cannot  dispossess  the  public  of 
the  easement,  certainly  not  without  a  closing  upon  appli- 
cation to  the  Supreme  Court,  which  nothing  now  known 
would  justify.  The  claim,  even  on  this  footing,  has  been 
converted  into  one  for  damages,  by  the  plaintiffs'  and  their 
ancestors'  own  conduct. 

I  am  satisfied  that  I  did  wrong  at  Special  Term  in  enter- 
taining the  action,  even  for  damages. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


Hekby  K  Bekks,  Plaintiff  and  Respondent,  v.  Oharles 
G.  Watebbuby  et  ah,  Defendants  and  Appellants. 

1.  Under  the  provision  of  the  Laws  of  1833,  ch.  279,  (2  Rev.  Stot,  3d  ed^ 
196,)  which  reqaires  chattel  mortgages  to  be  refilcKl  annually,  "  together 
with  a  statement  exhibiting  tlie  interest  of  the  mortgagee  in  the  property 
thereby  claimed  by  him  by  virtue  thereof,"  a  statement  is  suflficient  which 
annexes  and  refers  to  another  document  filed  with  it,  if  the  two  papers^ 
read  together  in  connection  with  the  original  mortgage,  disclose  the  interest 
of  the  mortgagee  intelligibly. 

2.  On  refiling  a  chattel  mortgage,  which,  by  its  terms,  was  given  to  secure 
the  payment  of  notes,  and  also  to  secure  tlie  mortgagee  against  outstand- 
ing liabilities,  the  statement  annexed  was  that  the  amount  of  the  unpaid 
notes  constituted  the  amount  of  the  mortgagee's  interest,  and  made  no 
reference  to  any  claim  that  the  mortgage  was  held  as  a  security  against  the 
outstanding  liabilitiea  Such  outstanding  liabilities  then,  in  fact^  existed, 
and  a  copy  of  an  agreement  between  the  parties,  which  was  annexed  and 
filed  with  the  statement,  and  referred  to  iu  it,  stated  that  the  mortgage 
was  given  to  secure  such  outstanding  liabilities.  But  this  agreement  was 
made  some  months  before  the  making  and  filing  of  the  statement ;  Hdd^ 
that  as  against  subsequent  purchasers,  the  renewal  of  the  mortgage  was 
good  as  to  the  amount  claimed  as  due  upon  the  notes ;  but  it  was  not  good 
as  to  any  of  such  outstanding  liabilities. 

3.  An  understatement  of  the  amount  due  does  not  affect  the  validity  of  the 
mortgage  as  to  the  amount  which  is  stated;  but  the  mortgagee  cannot^  as 
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agsdost  the  parties  designed  to  be  protected  by  the  statute,  afterwards 
claim  that  any  greater  sum  is  secured  by  the  mortgage  than  is  mentionedi 
in  terms  or  by  intelligible  reference,  in  his  statement 

4.  Notice  of  the  facts,  to  render  such  a  defective  statement  sufficient  as 
against  subsequent  purchasers,  must  be  actual  notice,  not  merely  of  the 
mortgage,  but  of  the  actual  amount  for  which  the  mortgage  was  held  as 
security  when  they  purchased. 

5.  A  chattel  mortgage  was  given  to  secure,  among  other  things,  liabilities  of 
the  mortgagor  assumed  by  the  mortgagee,  and  the  schedule  annexed  speci- 
fied money  paid  for  taxes  to  the  amount  of  $300,  and  the  complaint  in  an 
action  to  foreclose  the  mortgage  claimed  only  the  payment  so  specified; 
but  on  the  trial  proof  was  received,  without  objection,  of  the  payment 
of  another  tax,  and  its  recovery  was  allowed ;  Hdd,  that  this  was  error, 
for  as  against  subsequent  purchasers  not  having  any  notice  of  the  mistake 
by  which  this  other  tax  was  omitted,  only  the  amount  specified  in  the 
schedule  could  be  recovered. 

6.  An  exception  to  the  decision  of  a  Judge,  before  whom  a  cause  is  tried 
without  a  Jury,  fails,  if  the  conclusions  of  law  stated  and  the  judgment 
settled  upon  the  decision  do  not  pursue  the  decision  in  respect  to  the 
point  excepted  to,  but  are  in  conformity  with  the  exceptant's  view. 

7.  The  purchasers  of  personal  property  upon  which  there  is  a  valid  chattel 
mortgage,  who  consume  or  sell  a  part  of  the  property,  so  that  what  remains 
does  not  produce  sufficient  to  satisfy  the  mortgage  debt,  may  be  held  per- 
sonally liable  for  the  deficiency. 

8.  This  is  so  even  though  tliey  took  the  property  in  hostility  to  the  mort- 
gage, and  denying  that  it  was  an  existing  lien. 

9.  A  stockholder  of  a  corporation  holding  a  claim  against  it  for  which  the 
stockholdera  are  individually  Uable,  cannot  recover  upon  it  in  an  action 
against  one  of  the  stockholders  individually.  He  can  only  set  up  the 
claim  in  a  proper  action  against  the  stockholders  generally  for  a  contri- 
bution. 

10.  A  demand  not  set  up  as  a  counter-claim  in  the  answer,  cannot  be  re- 
covered as  such. 

11.  In  an  action  by  a  mortgagee  of  chattels  to  foreclose  the  mortgage  and  to 
obtain  a  personal  judgment  for  the  debt,  subsequent  purchasers  of  the 
mortgaged  property  cannot  avail  themselves  of  a  demand  in  favor  of  the 
mortgagor,  against  the  mortgagee,  as  a  counterclaim. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  9;  decided,  June  29,  1861. 

Appeal  ftom  a  judgment  entered  upon  the  decision  of 
Mr.  Justice  Hoffman  at  Special  Term. 

This  action  was  brought  to  foreclose  a  chattel  mortgage, 
joining  as  defendants,  subsequent  purchasers  of  the  mort- 
gaged property,  and  seeking  to  charge  some  of  them  with 
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any  deficiency  that  might  arise  by  reason  of  their  having' 
consumed  a  part  thereof.  The  defendants  were  Bobert  J. 
Jimmerson,  James  T,  Husted,  Charles  G.  Waterbury, 
David  L.  Youngs,  and  the  Dry  Dock,  Grand  Street, 
Bowery  and  South  Perry  Stage  Company. 

The  chattel  mortgage  was  given  February  1st,  1854,  by 
the  defendants,  Jimmerson  and  Husted,  to  the  plaintiff, 
upon  certain  horses,  stages,  &c. 

The  plaintiff,  Beers,  and  defendant,  Jimmerson,  had 
been  partners  in  a  stage  establishment  in  the  City  of  New 
York.  Beers  sold  out  his  interest  to  Husted,  one  of  the 
defendants,  who  gave  in  payment  28  promissory  not^  for 
an  aggregate  amount  of  $18,064.29;  and  Husted  and  Jim- 
merson, forming  a  new  copartnership,  seciu^d  Beers  for 
those  notes,  and  also  against  his  liability  for  debts  of  the 
old  firm,  by  this  mortgage  upon  the  entire  property. 

Sometime  in  the  spring  of  1854,  Jimmerson  and  Husted 
became  insolvent,  and  assigned  their  property,  and  subse- 
tjuently  the  assignee,  with  the  concurrence  of  Jimmerson 
and  Husted,  sold  the  stage  establishment,  embracing  the 
property  covered  by  the  mortgage  to  Beers,  to  the  defend- 
ants. The  Stage  Company,  a  Corporation  formed  under 
the  General  Act  of  April  4,  1854,  and  as  one  of  the  con- 
ditions of  the-  transfer,  that  Company  assumed  the  pay- 
ment of  all  the  debts  and  obligations  secured  by  the 
plaintiff's  mortgage. 

On  July  26th,  1854,  The  Stage  Company  made  a  writ- 
ten contract  with  Beers,  by  which,  in  consideration  of 
Beers'  forbearance  to  enforce  immediate  payment  of  the 
mortgage,  which  had  before  this  time  become  wholly  due 
by  default,  the  Company  agreed  to  pay  the  notes  at  cer- 
tain shortened  dates,  and  agreed  to  issue  forthwith  to 
Beers,  its  stock  for  $2,500,  to  be  taken  by  him  at  par,  and 
applied  upon  the  debt ;  but  this  latter  stipulatiou  as  to 
the  issuing  of  the  stock,  it  appeared  by  the  evidence  and 
was  found  by  the  Justice  who  tried  the  cause,  had  been 
abandoned  and  never  performed. 

Among  the  debts  of  Jiuimerson  and  Beers,  as  indemnity 
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against  which  the  mortgage  in  suit  was  made,  was  one  to 
D.  Willis  for  $207.34.  This  claim  was  not  paid,  and  suit 
was  commenced  for  its  recovery  against  Beers  and  Jim- 
merson,  which  was  pending  at  the  time  of  the  trial  of 
this  action. 

Another  of  the  liabilities  of  Jimmerson  and  Beers, 
which  the  plaintiff  claimed  to  be  indemnified  against  by 
the  mortgage,  Vas  an  item  for  taxes  on  the  premises 
occupied  by  the  stage  establishment,  which  were  held 
under  leases  to  Jimmerson  and  Beers  binding  the  lessees 
to  pay  the  taxes.  Beers  was  obliged  to  pay  these  taxes 
with  the  interest  accrued  upon  them,  the  amounts  thus 
paid  being  one  of  $356.18,  paid  January  15th,  1857,  and 
one  of  $181.45,  paid  Deceml^jer  31st,  1855.  The  landlords 
paid  the  taxes  and  Beers  refunded  to  them. 

The  plaintiff's  mortgage  was  filed  in  the  register's  office, 
February  2d,  1854. 

Within  a  year  thereafter,  on  the  1st  of  February,  1855, 
a  copy  of  the  mortgage  was  filed,  together  with  a  state- 
ment for  its  renewal,  and  a  copy  of  the  agreement  modi- 
fying the  time  of  payment  of  the  notes.  The  statement 
for  renewal,  after  certifying  that  the  notes  which  had 
become  ilue  had  been  paid  in  the  manner  provided  in  the 
agreement,  stated  "that  the  notes  which,  by  the  terms  of 
said  agreement,  have  not  become  due,  have  not  been  paid, 
but  rtmain  owing  to  me  thereupon  at  the  date  hereof, 
"the  amount  of  which  unpaid  notes  constitutes  the  amount 
of  my  interest  in  the  property  claimed  by  me,  and  therein 
mentioned  and  described,  by  virtue  of  the  said  mortgage, 
and  I  claim  to  hold  the  said  property." 

The  statement  made  no  reference  to  any  outstanding 
liabilities  other  than  the  notes  mentioned,  but  the  agree- 
ment, of  which  a  copy  was  filed  with  the  statement,  did 
refer  to  such  liabilities. 

Subsequently,  the  Stage  Company  executed  a  second 
mortgage  covering  the  same  property,  to  one  Downing 
and  others,  for  $50,000,  which  second  mortgage  was  fore- 
closed by  an  auction  sale  of  the  mortgaged  property. 
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Beers  appeared  at  the  sale,  and  gave  notice  that  the  sale 
would  be  subject  to  his  prior  mortgage,  stating  the  amount 
due  on  the  notes  as  the  amount  unpaid  thereon. 

The  property  was  sold  to  the  defendant,  Waterbury, 
who  subsequently  sold  it  to  the  defendant.  Youngs. 

In  the  present  action,  the  plaintiff  sought  a  foreclosure 
of  his  mortgage,  and  a  personal  judgment  against  the 
two  latter  defendants,  as  well  as  the  Stage  Oompany,  for 
any  deficiency. 

The  defendants,  Jimmerson  and  Husted,  and  the  Stage 
Company,  suffered  the  complaint  to  be  taken  as  confessed. 

Waterbury  and  Youngs  alone  defended.  Their  answers 
alleged  that  the  Stage  Gompany  had  performed  the  agree- 
ment of  July  26th,  1854,  to  give  the  plaintiff  $2,500  in 
stock,  and  that  the  defendants  were  entitled  to  the  $2,600 
credit  for  that  stock,  as  a  payment  on  the  plaintiff's  claim 
on  the  notes. 

That  the  plaintiff  held  200  shares  in  the  Stage  Com- 
pany, and  that  the  defendant,  Waterbury,  held  a  judgment 
against  that  Company,  on  which  execution  was  issued,  and 
returned  unsatisfied ;  and  that  the  plaintiff,  as  stockholder, 
was  liable  for  the  amount  of  the  judgment. 

The  defendant  put  in  a  reply  to  this  counterclaim,  ally- 
ing that  Waterbury  was  himself  a  stockholder  in  the 
Company,  and  coidd  have  no  recourse  for  collection  of 
his  judgment  against  any  other  individual  stockholder, 
unless  in  a  suit  for  contribution,  making  all  the  stock- 
holders, parties ;  likewise  denying  his  alleged  ownership 
of  the  two  hundred  shares. 

Upon  the  trial  the  defendants  proved  that  Beers  was  a 
stockholder  in  the  Stage  Company  to  the  extent  of  four 
shares,  and  signed  the  original  articles  of  association. 

It  appeared,  also,  that  the  plaintiff  had  once  signed  a 
conditional  agreement  to  take  two  hundred  shares  of  ita 
stock ;  but  before  the  Corporation  was  legally  o)-ganized, 
he  requested  to  have  his  name  stricken  off  from  this  con- 
ditional subscription  or  promise;  and  no  certificates  for 
these  two  hundred  shares  were  ever  issued  or  tendered  to 
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MdIy  and  no  claim  was  made  against  him  on  account  of 
them  imtil  after  the  company  had  become  insolvent. 

The  defendant,  Waterbury,  became  a  stockholder  in  the 
Oompany  to  the  extent  of  five  shares,  and  afterwards^ 
also,  a  director. 

The  defendants,  Waterbury  and  Youngs,  admitted,  for 
the  purposes  of  the  suit,  that  they  had  jointly  consumed 
or  converted  $4,000  in  value  of  the  mortgage  property* 

The  Justice  who  tried  the  cause,  at  Special  Term,  found 
and  decided,  among  other  things,  that  there  remained  due 
to  the  plaintiff  of  the  debts  secured  by  the  mortgage, 
notes  to  the  amountof  $5,243.50,  with  interest,  and  two 
sums  of  $356.18  and  $181.45,  paid  by  the  plaintiff  for 
taxes,  which  were  original  liabilities  of  Jimmerson  and 
Beers ;  and  that  there  remained  due  a  debt  of  Jimmerson 
and  Beers  to  D.  Willis,  for  $207.84,  against  which  the 
plaintiff  was  entitled  to  indemnify.  He  also  found  that 
the  mortgage  was  properly  refiled,  and  that  the  copies  and 
statements  filed  for  renewal  were  sufficient  to  entitle  the 
plaintiff  to  have  satisfaction  out  of  the  mortgaged  pro* 
perty,  not  only  of  the  amounts  due  to  him  on  the  notes, 
but  also  as  to  indemnity  against  the  outstanding  debt  to 
D.  Willis  and  the  payment  for  taxes.  To  this  end  judg- 
ment was  given,  appointing  a  receiver  of  the  mortgaged 
property,  with  directions  to  sell  it,  and  from  the  proceeds 
discharge  the  liability  to  Willis,  and  pay  the  debts  due  to 
the  plaintiff;  and  there  was  a  decree  over  for  any  deficiency 
'  against  Waterbury  and  Youngs  to  the  extent  of  the  $4,000 
by  them  converted,  and  likewise  against  the  Stage  Com- 
pany, upon  their  personal  liability  for  the  entire  deficiency^ 

From  this  judgment  Waterbury  and  Youngs  now  ap- 
pealed. 

J.  W.  Edmonds t  for  the  appellants. 

I.  As  to  the  claim  for  the  debt  owing  to  Willis,  the 
mortgage  was  for  indemnity  only,  and  the  plaintiff  was 
not  damnified.  He  must  have  actually  paid  to  be  damni- 
fied, and  could  not  recover  it  without  first  paying  it. 
Bosw.— Vol.  VIII.    61 
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{Campbell  v.  Jones,  4  Wend.,  312 ;  Taylor  v.  Higgins^  3 
East.,  169 ;  Camming  v.  HacMeyy  8  J.  B.,  202.) 

If  he  should  become  insolvent,  or  never  pay,  he  could 
not  recover  on  a  contract  of  indemnity.  {St  Allans  v.  Cur-- 
tis,  1  D.  Chip.,  164 ;  Pond  v.  Warner,  2  Venn.,  632.) 

I.  As  to  the  taxes.  The  mortgage  was  to  indemnify 
against  the  obligations  mentioned  in  the  schedules,  and 
the  schedule  in  that  regard  only  contains  *'  Taxes,  $300/' 
The  complaint  avers  that  these  were  the  taxes  for  the  year 
1853,  in  arrear.  But  the  judgment  has  allowed  not  only 
that  sum,  but  an  additional  sum  for  taxes  of  $181«45,  with 
interest  from  December  31st,  1855,  without  any  other  evi- 
dence in  the  case  than  simply  the  fact  that  plaintiff  paid 
that  amount. 

This  allowance  was  not  included  in  the  complaint  or  in 
the  mortgage,  and  it  was  not  proved  that  it  was  for  taxes, 
or  for  what  year,  or  on  what  premises. 

III.  The  amount  of  stock  agreed  to  be  taken  by  the 
plaintiff,  $2,500,  ought  to  have  been  deducted  from  the 
plaintiff's  claim  as  of  the  26th  July,  1854. 

IV.  The  covenant  in  the  mortgage,  as  to  its  lien  on 
substituted  projierty,  is  personal,  binding  only  on  Jim- 
merson  &  Husted,  the  mortgagors,  and  not  at  all  on  per^ 
sons  taking  title  irom  them,  unless  taken  subject  to  that 
covenant.  Dorr  y.  Peters,  3  Edw.  B.,  132;  Sug.  on  Vend,, 
252;  1  Story  Eq.  J.,  ^  576;  4  Kent,  421;  Cumberland  v. 
CodringUni,  3  J.  Oh.,  329 ;  Billinghurst  v.  WaOcer,  2  Bro. 
0.  0.,  608.) 

1.  There  is  no  evidence  that  the  mortgagors  ever  made 
any  substitutions. 

2.  The  only  evidence  of  any  substitution  by  any  one, 
is  the  stipulation  which  is  of  substitutions  by  Waterbury 
&  Youngs,  and  not  by  Jimmersou  &  Husted. 

3.  Waterbury  &  Youngs  cannot  be  bound  by  this  cove- 
nant, unless  they  so  agreed. 

4.  Now,  the  transfers  were  from  the  Stage  Company  to 
their  mortgagees,  Downing  and  others,  in  trust;  from  the 
mortgagees  on  foreclosure  to  Johnson ;  from  Johnson  to 
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Waterbury;  and  from  Waterbury  to  Youngs,  for  a  full 
and  fair  consideration  paid,  and  in  no  instance  subject  to 
the  mortgage,  but  in  direct  conflict  with  it. 

6.  All  that  can  be  brought  home  to  Johnson,  Waterbury 
&  Youngs,  is  the  knowledge  that  plaintiff  claimed  there 
was  some  $5,000  due  him  on  the  mortgage. 

6.  That  cannot  be  enough  to  compel  the  additions  they 
make  to  the  stage  line,  to  be  subject  to  the  mortgage. 

7.  The  mortgage  could  operate  only  in  presenti,  and 
could  not  include  or  bind  future  acquisitions.  (2  Story  Eq. 
J.,  ^  1021 ;  4  Kent  Com.,  144;  Carktan  v.  LeigTiton,  3  Mer., 
667;  Gardner  v.  McJEwen,  5  Smith,  125;  Van  Heusen  v. 
Baddiffy  3  Id.,  582;  Ed^eU  v.  Bart,  5  Seld.,  213;  Otis  v. 
SiU,  8  Barb.,  102;  Millinian  v.  Neher,  20  Id.,  37.) 

V.  The  whole  ground  of  this  action  against  Waterbury 
&  Youngs,  is,  that  the  property  was  sold  to  them  subject 
to  the  mortgage. 

1.  The  evidence  is,  that  they  took  in  hostility  to  the 
mortgage,  and  not  subject  to  it. 

2.  Mere  notice  to  them  is  not  enough  for  this  purpose. 

3.  This  action  must  therefore  fail,  as  to  their  personal 
liability,  particularly  as  to  Waterbury,  who  never  assumed 
the  obligations  of  the  mortgage,  and  is  not  the  owner  of 
the  property. 

4.  The  decision  is  therefore  wrong  in  charging  them 
with  any  personal  liability,  whatever  may  be  the  liability 
of  the  property. 

5.  So  far  as  they  afe  concerned,  it  is  a  liability  for  the 
debt  of  a  third  person,  and  void  under  the  statute  of  frauds. 

yi.  Waterbury  &  Youngs  were  bona  fide  purchasers, 
exempt  from  the  lien  of  the  mortgage. 

1.  The  mortgage  was  not  properly  renewed  in  1856;  it 
had  no  statement  of  the  amount  due.  (2  B.  S.,  3d  ed.,  196» 
§  11;  Fitch  V.  Humphrey,  1  Deuio,  163;  Ely  v.  Carnley, 
3  E.  D.  Smith,  490;  S.  C,  19  N.  Y.  B.,  496.) 

VII.  Waterbury's  counterclaim  was  valid.  (Spear  v. 
Crawford,  14  Wend.,  20;  Simanson  v.  Spencer,  15  Wend., 
548;  3  Hill,  190.)    Beers  was  a  stockholder.    The  statute 
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makes  the  Btockholders  liable  to  creditors  jointly  and  seve- 
rally, (Laws  of  1864,  p-  329,  ^  10;)  and  Waterbury  was  a 
judgment  creditor,  with  an  execution  returned  unsatisfied. 
YIII.  It  having  been  proved  that  plaintiff  was  a  sub- 
scriber for  $5,000  of  the  stock,  which  he  had  never  paid 
for,  and  for  which  he  is  still  indebted  to  the  Company; 
that  amount,  with  interest  from  the  time  of  his  subscrip- 
tion in  May,  1854,  ought  to  be  deducted  fix)m  his  claim. 
(Same  cases.) 

William  M.  UvarU,  for  respondent. 

I.  The  validity  of  the  mortgage,  and  the  regularity  of 
its  filing  are  beyond  dispute.  The  copies  and  statements 
filed  for  renewal  are  in  proper  form  and  sufficient. 

But,  if  any  question  of  their  regularity  or  completeness 
could  otherwise  be  raised,  all  the  defendants  are  precluded 
from  raising  any  such  question — the  Stage  Oompany, 
because  by  their  purchase  from  the  assignee  of  Jimmerson 
.&  Husted,  and  by  the  agreement  of  July  26th,  1854,  they 
expressly  assumed  the  mortgage  debt,  and  affirmed  the 
mortgage,  and  because  they  suffered  the  complaint  to  be 
taken  as  confessed,  and  the  defendants  Waterbury  and 
Youngs,  because  they  purchased  with  express  notice  of 
the  mortgage. 

U.  The  finding  of  the  Judge  that  the  Company  had 
failed  to  perform  the  agreement  of  July  26th,  1854,  for  the 
delivery  of  $2,500  of  its  stock  must  be  regarded  as  conclu- 
sive, and  moreover  no  different  finding  upon  the  point 
would  have  been  justified. 

III.  The  other  items  established  in  plaintiff's  favor  by 
the  judgment,  viz.,  the  two  sums  of  $181.45  and  $356.18, 
paid  for  taxes,  are  clearly  established  by  the  testimony, 
as  liabilities  of  the  firm  of  Jimmerson  &  Beers,  which  Beers 
was  compelled  to  pay,  and  against  which,  by  the  terms  of 
the  mortgage,  he  was  entitled  to  indemnity. 

IV.  The  outstanding  debt  to  D.  Willis  for  $207.84  is 
one  for  which  Beers  stands  in  the  relation  of  a  surety,  and 
it  is  a  specific  lien  on  the  property. 
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In  equity,  he  haa  a  clear  right,  as  surety,  to  compel  the 
principal  debtor  to  pay  it  for  his  exoneration,  and  to  enforce 
the  lien  upon  the  property  which  stands  as  security  for  it. 
The  judgment^,  according  to  well  established  rules,  does 
not  direct  the  paym^it  of  the  debt  to  the  plaintiff,  he  not 
having  paid  it,  but  gives  him  the  equitable  relief  of  exone- 
ration'fix)m  this  liability,  to  which  he  is  entitled,  by  direct- 
ing the  payment  of  the  debt  directly  to  the  creditor,  by 
the  receiver,  out  of  the  proceeds  of  the  property  on  which 
the  plaintiff  has  a  lien  for  his  exoneration.  (Story's  Eq. 
Jur.,  ^^  327,  730 ;  Burge  on  Suretyship,  378 ;  Oms  v. 
Mennardy  6  Paige,  258,  260.) 

y.  The  defendants'  exception,  for  not  allowing  any  sum 
against  the  plaintiff  upon  his  alleged  subscription  for  two 
hundred  shares  of  stock  in  the  Stage  Oompany,  is  ground- 
less. 

1.  No  counter-claim  of  this  kind  is  set  up  in  the  answers. 
The  plaintiff's  ownership  of  two  hundred  shares  is  referred 
to  merely  by  way  of  inducement,  as  a  basis  for  the  claim 
to  charge  the  plaintiff,  as  a  stockholder,  with  a  personal 
liability  for  Waterbury's  judgment  against  the  Company. 

There  is  no  allegation  of  an  unpaid  subscription  for  this 
stock,  nor  any  claim  set  up  as  in  favor  of  the  Stage  Oom- 
pany against  Beers  for  the  price  of  it. 

2.  The  so-K^led  subscription  of  Beers  for  thes^  two  hun- 
dred shares,  was  a  mere  expression  of  willingness  to  take 
tiiat  amount  of  stock  in  a  corporation  contemplated  to  be 
formed.  Before  it  was  actually  formed.  Beers  retracted. 
When  the  corporation  was  organized.  Beers  subscribed  in 
form,  but  for  four  shares  only. 

YI.  No  counterclaim  can  be  made  in  this  suit  against 
the  plaintiff,  upon  his  statutory  liability  as  stockholder  for 
Waterbury's  judgment  against  the  Stage  Oolupany. 

1.  The  general  act  under  which  this  Oompany  was 
incorporated,  (Laws  of  1854,  ch.  142,  ^  10,)  makes  all  the 
stockholders  jointly  and  severally  individually  liable  for 
all  the  debts  of  the  Oompany. 

Waterbury,  being  himself  a  stockholder,  could  maintain 
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no  action  against  a  co-stockholder  to  charge  him  indi- 
vidually with  the  debt,  but  only  an  action  for  contribution 
against  all  the  stockholders,  charging  each  with  his  due 
share  upon  an  accounting,  and  of  course  he  can  make  no 
set-off  of  this  debt,  as  an  individual  liability  of  Beers. 
{Bailey  v.  Bancker,  3  Hill,  190.) 

2.  If  Wateifbury  had  a  valid  claim  agiunst  the  plaintiff, 
individually,  it  could  not  be  set  off  in  this  action. 

The  personal  liability  for  the  mortgage  debt,  which  is 
sought  to  be  enforced  in  this  action,  is  not  of  Waterbury, 
but  of  Jimmerson  &  Husted,  the  original  debtors,  and  the 
Stage  Company  as  debtors  by  assumption. 

Waterbury  and  Youngs  are  made  parties  merely  by  rea- 
son of  their  having  subsequently  come  into  possession  of  the 
mortgaged  property.  Being  made  i>arties  only  as  such 
possessors,  they  could  not  introduce  into  the  litigation,  by 
way  of  counterclaim,  personal  claims  of  their  own  against 
the  plaintiff.  But  it  appears  that  Waterbury  was  not  even 
in  possession  of  any  part  of  the  mortgaged  property, 
having,  before  the  suit  was  brought,  transferred  it  all  to 
Youngs.  Certainly,  Youngs  could  not  make  a  set-off  of  a 
claim  due  to  Waterbury.  {Nation(d  Fire  Ins.  Co.  v.  McKay j 
21  N.  Y.  E.,  191.) 

The  only  personal  liability  with  which  Waterbury  is 
charged  by  the  judgment,  is  a  joint  charge  of  him  and 
^Youngs,  for  their  joint  conversion  of  mortgaged  property 
to  the  extent  of  $4,000,  and  this  judgment  is  to  have  effect 
only  in  case  the  sale  of  the  mortgaged  property,  by  the 
receiver,  shall  prove  insufficient  to  pay  the  plaintiff's  claim, 
Against  this  joint  and  contingent  liability  a  set-off  of  a 
demand  against  the  plaintiff  in  favor  of  Waterbury  alone, 
could  not  be  made. 

By  the  Ooukt— Woodruff,  J.  The  original  validity 
of  the  mortgage  given  to  the  plaintiff  upon  the  horses, 
stages  and  other  personal  property  described  therein  is 
not  questioned  on  this  appeal.  Nor  is  it  suggested  that 
the  amount  of  the  debt  remaining  due  to  the  plaintiff 
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upon  the  notes  which  the  mortgage  was  given  to  secnre, 
has  not  been  correctly  found  by  the  Court  on  the  trial. 

The  appellants,  Waterbury  and  Youngs,  insist  that  they, 
being  purchasers  of  the  property,  hold  (or  that  Waterbury 
did  hold,  and  Youngs  now  holds)  the  same  free  of  any 
claim  of  the  plaintiff  under  the  mortgage,  because  the 
copy  thereof,  filed  in  February,  1855,  (shortly  before  the 
expiration  of  the  first  year  from  its  execution  and  delivery,) 
was  not  accompanied  by  a  sufiOicient  statement,  showing 
the  plaintiff's  interest  at  that  time  in  the  property. 

The  statement  then  filed,  taken  by  itself  alone,  did  not 
disclose  the  interest  of  the  mortgagee,  it  neither  stated,  in 
terms,  the  amount  which  had  been  paid  upon  the  mort- 
gage debt,  nor  the  amount  which  remained  unpaid.  It 
was,  liowever,  accompanied  by  a  copy  of  an  agreement 
made  subsequent  to  the  giving  and  filing  of  the  original 
mortgage,  and  such  agreement  was  referred  to  in  such 
statement,  and  the  copy  was  filed  therewith.  If  the  two 
papers,  read  together  in  connection  with  the  original  mort- 
gage, disclosed  .the  interest  of  the  mortgagee  intelligibly, 
the  statement  should  not  be  held  insufScient,  on  the 
ground  that  the  amount  for  which  the  mortgagee  still 
held  the  mortgage  as  security  was  not  specifically  named. 
The  agreement  recited  the  several  notes  which  were  given 
to  the  plaintiff  in  part  payment  of  the  price  at  which  he 
had  sold  his  interest  in  the  property,  and  stated  when  they 
were  given,  and  when  they  had  or  would  become  due, 
according  to  their  terms,  and  then  ^  proceeded  to  modify 
them  in  some  particulars  as  to  the  times  of  payment ;  and 
it  is  not  denied  that  the  accompanying  statement,  filed 
with  a  copy  of  this  agreement,  and  declaring  that  such 
only  of  the  notes  as  according  to  the  terms  of  that  agree- 
ment had  become  payable,  had  been  paid,  sufficiently 
defined  the  mortgagee's  interest  in  the  mortgaged  property, 
80  far  as  relates  to  the  remaining  notes.  But  the  mort- 
gage was  also  given  to  indemnify  the  plaintiff  against 
certain  outstanding  liabilities  of  himself  and  Jimmerson. 
Those  liabilities  were  some  of  them  outstanding,  and  are 
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etill  outstanding.  Indeed,  the  plaintiff  now  claims  and 
has  recovered  judgment  directing  the  payment  of  one, 
and  the  reimbursement  to  himself  of  what  he  has  paid  on 
account  of  others  of  those  liabilities,  and  yet,  in  the  said 
statement,  he  does  not  suggest  that  he  claims  any  interest 
in  the  property  as  security  fur  any  such  liability.  On  the 
contrary,  he  says,  in  terms,  that  the  *^  amount  of  the 
unpaid  fiotes  constitutes  the  amount  of  my "  (his)  '*  in^ 
terest  in  the  property  claimed  by  me"  (him)  '^by  virtue 
of  the  ^d  mortgage."  He  thus,  in  terms,  defined  his 
interest,  so  as  in  effect  to  inform  all  to  whom  the  informa- 
tion might  be  useful,  that  whatever  were  the  debts  or 
liabilities  originally  secured  by  the  mortgage,  or  mentioned 
in  the  agreement,  of  which  a  copy  was  annexed  to  the 
statement,  his  present  interest  consisted  in  the  mortgage 
lien  on  the  property  to  secure  the  unpaid  notes.  It  is  true 
that  the  copy  of  the  agreement  annexed,  showed  that  the 
mortgage  was  originally  given  to  secure  the  payment  of 
other  liabilities  of  the  late  firm  of  Jimmerson  &  Beers ; 
but  the  plaintiff  did  not  state  nor  suggest  that  any  of 
those  liabilities  remained  outstanding,  and  all  the  terms 
of  the  agreement  are  entirely  consistent  with  the  truth 
and  accuracy  of  the  statement,  that  his  interest,  at  the 
time  the  statement  was  filed,  was  confined  to  those  notes 
which  were  described  in  the  agreement,  imd  which,  accord- 
ing to  such  agreement,  had  not  become  payable. 

If,  therefore,  the  plaintiff's  claim  against  the  appellants^ 
who  were  subsequent  purchasers,  depends  upon  the  accu- 
racy of  the  statement  in  question,  we  are  constrained  to 
say  that  in  respect  of  any  claim  in  the  plaintiff  to  a  lien 
upon  the  property  as  seciunty  for  any  amounts  or  liabili- 
ties not  mentioned  in  the  statement,  the  statute  was  not 
complied  with,  and  the  mortgage  became  inoperative.  (2 
Eev.  Stat.,  3d  ed.,  196,  ^  11 ;  Laws  of  1833,  ch.  279,  ^  3.) 

But  it  does  not  follow  that  the  mortgage  became  wholly 
void  for  this  reason,  not  even  as  against  creditors  or  sub- 
sequent purchasers  in  good  faith.  The  statute  requires, 
that  a  true  copy  of  the  mortgage  be  filed,  "together  with 
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a  statement  exhibiting  the  interest  of  the  mortgagee  in 
the  proi)erty  thereby  claimed  by  him  by  virtue  thereof." 
It  is  settled,  that  in  this  copy  and  statement,  the  mortga- 
gee may  not  represent  the  amount  as  greater  than  it  really 
is.  {Ely  Y.  Carnley,  3  E.  D.  Smith,  490,  affirmed  in  the 
Court  of  Appeals,  19  N.  Y.  E-,  496.)  But  we  think  that 
neither  reason  nor  justice,  nor  any  necessary  construction 
of  the  statute,  renders  an  onderstatement  of  the  amount 
due  fetal.  The  object  of  the  statute  is,  to  inform  credi- 
tors, purchasers,  &c.,  of  the  extent  of  the  mortgagee's 
claim  under  the  mortgage,  and  thus  to  apprise  them  of 
the  interest  of  the  mortgagor  which  they  may  seek  to  levy 
upon,  or  give  credit  to,  or  acquire.  If  the  mortgagee 
states  his  interest  at  a  l€»s  amount  than  he  might  claim, 
parties  designed  to  be  protected  by  the  statute  are  pro- 
tected, and  are  protected  in  the  precise  mode  contempla- 
ted by  the  statute,  if  the  mortgagee  be  held  to  the  t^ms 
of  his  statement;  as  against  them  he  can  never  afterwards 
claim  that  any  greater  sum  is  due  or  secured  by  the  mort- 
gage than  is  mentioned,  in  terms  or  by  intelligible  refe- 
rence, in  his  own  statement.  If  the  mortgagee  chose 
voluntarily  to  relinquish  his  security  as  to  a  part  of  the 
sum  secured,  we  think  this  would  be  an  effectual  mode  of 
doing  so,  and  that  it  would  be  quite  consistent  with  the 
design  and  just  construction  of  the  statute ;  creditors  and 
subsequent  purchasers  would  have  full  protection. 

So,  if  by  mistake,  or  through  misapprehension  of  what 
was  necessary,  he  limits  his  claim  ot  interest  under  the 
mortgage  to  a  less  amount  than  is  really  due  to  him, 
the  same  result  equally  satisfies  the  statute  and  protects 
all  third  parties.  As  to  them,  he  is  bound  by  his  state- 
ment. 

It  is  suggested,  tliat  it  was  not  necessary  to  repeat  in 
the  statement,  when  the  copy  of  the  mortgage  was  filed, 
that  the  mortgage  still  remained  a  security  by  way  of 
indemnity  for  outstanding  liabilities. 

If  the  mortgagee  had  simply  stated  that  his  interest  con- 
linued  to  be  as  expressed  in  the  mortgage,  except  that 
BoBW.— Vol.  VHI.        52 
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the  notes  due  to  him  which  had  become  payable  were 
paid,  there  would  be  no  such  embarrassment  as  now 
exists.  He  did  not  content  himself  with  this.  He  undeav 
took  to  state  affirmatively,  what  constituted  his  interest 
for  the  future,  and  in  no  manner,  intimates  that  he  holds 
the  mortgage  &S  an  indemnity,  but  excludes  that  idea  by 
claiming  it  only  as  security  for  certain  notes.  This  is  not 
only  consistent  with  the  idea,  that  since  the  making  of 
the  mortgage,  all  other  liabilities  secured  thereby  had 
been  paid  off,  but  it  distinctly  imports  that  this  is  so. 
And,  again,  it  is  just  as  important  that  creditors  and  sub- 
sequent purchasers  should  be  rightly  informed  whether 
the  property  still  remains  as  security  for  such  liabilities, 
as  that  they  should  know  whether  the  debt  due  to  the 
mortgagee,  or  any  and  what  part  of  it,  has  been  paid. 

Unless,  therefore,  the  want  of  a  correct  statement  that 
there  were  still  liabilities  outstanding,  the  payment  of 
which  was  secured  by  the  mortgage,  is  cured  by  some 
other  fact  or  circumstance,  then  the  amount  recovered  by 
the  plaintiff  out  of  the  mortgaged  property  is  too  great. 
He  should  uot  have  been  allowed,  as  against  the  appel- 
lants, either  the  debt  due  to  D.  Willis,  or  the  amount 
of  taxes  paid  by  him. 

TSo  such  fact  or  circumstance  is  contained  in  the  finding 
of  facts  by  the  Court  at  Special  Term  ;  there  the  conclu- 
sion appears  to  proceed  solely  on  the  proposition  that  the 
statement  as  filed  was  sufficient.  In  the  opinion  of -the 
Judge  it  is  stated  that  if  the  statement  was  not  sufficient, 
the  api)ellants  cannot  take  advantage  of  the  defect, 
because  they  had  actual  notice.  Without  questioning  the 
proposition  that  the  subsequent  purchaser  who  can  take 
advantage  of  such  a  defect  in  the  refiling  must  be  a  pur- 
chaser in  good  faith„  and  that  if  he-  have  actual  notice 
both  of  the  original  mortgage  and  of  the  actual  amount 
due,  or  at  the  time  of  his  purchase  secured  thereby,  he  is 
not  such  a  purchaser  in  good  faith,  there  are  two  reasons 
why  we  think  the  appellants  may  take  advantage  of  the 
defect  in  the  present  case.    The  first  is  that  the  Court  at 
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Special  Term  have  not  found  that  they  had  any  know- 
ledge of  the  actual  amount  for  which  the  mortgage  was 
held  as  security  when  they  purchased ;  and  although  they 
admit  in  their  answers  knowledge  that  the  plaintiff  held  a 
mortgage,  they  deny  that  they  had  any  knowledge  of  the 
amount  due  thereon,  and  state  they  were  informed  that 
nothing  was  due. 

Obviously  it  is  not  enough  that  they  had  notice  of  the 
existence  of  the  mortgage,  for  the  whole  purpose  and 
object  of  the  refiling  at  the  end  of  the  year  is  that  credi- 
tors and  purchasers  may  be  informed  what  is  the  interest 
of  the  mortgagee  at  the  time,  and  the  mortgage  ceases  to 
operate  if  that  be  not  done.  The  second  reason  is  that 
the  proofe  do  not  warrant  a  finding  that  the  appellants 
knew  or  had  reason  to  suspect  or  believe  that  the  state- 
ment filed  in  February,  1855,  was  not  strictly  true ;  it  was 
not  shown  that  they  had  any  notice  that  any  outstanding 
liabilities  of  Jimmei-son  &  Beers,  mentioned  in  the  sche- 
dule annexed  to  the  mortgage,  were  still  outstanding  and 
unsatisfied.  On  the  contrary,  the  very  notice  publicly 
given  by  the  plaintiff,  produced  in  writing,  which  he  says 
he  read  at  the  auction  sale  at  which  the  appellant.  Water- 
bury,  purchased  the  property,  states  that  he  has  a  mort- 
gage, and  that  $5,243.50,  with  interest  from  February  1st, 
1854,  is  unpaid  thereon,  all  of  which  is  due  and  collecti- 
ble. This  not  only  does  not  give  notice  that  the  mortgage 
is  held  also  as  an  indemnity  against  other  liabilities  then 
outstanding,  but  it  excludes  any  such  idea. 

But  for  this  defect  in  the  statement  made  on  filing  the 
copy  of  the  mortgage,  we  should  think  there  was  no  error 
in  allowing  the  plaintift's  lien  and  directing  the  payment 
of  the  amount  due  Willis,  and  reimbursing  the  amount 
paid  for  taxes  of  1853  to  the  amount  of  $300,  and  all  the 
interest  which,  under  the  laws  regulating  tjie  collection  of 
taxes,  was  chargeable  thereon.  The  Court  did,  however, 
allow  two  sums,  $251.73,  and  another  tax  which,  with 
interest,  amounted,  when  paid,  to  $181.45,  but  the  origi- 
nal or  principal  amount  of  which  was  not  proved.    In 
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the  complaint  the  plaintiff  only  demanded  the  first  sam, 
$251.73,  with  the  interest,  paid  by  him,  amounting  to 
$356.13,  and  had  any  objection  been  made  he  could  not 
have  been  permitted  to  prove,  under  that  complaint,  any 
other  sum.  The  proof  was,  however,  received  without 
objection.  Still,  this  could  not  enlarge  the  scoi>e  of  the 
mortgage  itself.  The  taxes,  payment  whereof  was  secured, 
were  set  down  in  the  schedule  annexed  to  the  mortgage 
at  a  specific  sum,  ($300,)  and  as  against  subsequent  pur* 
chasers  of  the  property  not  having  notice  of  fuiy  mistake, 
this  amount  could  not  be  enlarged  by  ^^roof  that  there 
were  taxes  which  exceeded  that  amount.  At  most,  $300 
aa  the  principal,  and  the  interest  which  the  i)laintiff  was 
required  to  pay  thereon,  and  interest  on  the  aggregate 
from  the  time  he  made  the  payment,  was  all  that,  as 
against  such  purchasers,  the  plaintiff  was  entitled  to. 

In  regard  to  the  alleged  agi^eement  by  the  plaintiff  to 
take  $2,500  in  stock,  it  must  suffice  to  say  that  we  do  not 
think  the  finding  of  the  Court  is  against  the  weight  of  the 
evidence,  but  the  contrary. 

It  was  strenuously  insisted  upon  by  the  appellants  that 
the  mortgage  could  not,  as  against  subsequent  purchasers, 
operate  to  bind  property  not  owned  by  the  mortgagors 
when  it  was  giv^n,  but  afterwards,  in  the  course  of  their 
business,  substituted  for  portions  of  the  mortgaged  pro- 
perty used  up  or  disposed  of;  that  the  covenant  in  that 
respect  is  personal  to  the  original  mortgagors ;  and  that 
the  only  new  property  substituted  or  brought  within  the 
terms  of  the  mortgage  as  to  substitution,  was  purchased 
by  the  appellants,  after  they  became  owners  of  the  mort- 
gaged property.  Although  the  Judge,  at  Special  Term, 
in  the  memorandum  of  opinion  printed  in  the  case,  does 
consider  the  substituted  property  bound  by  the  mortgage, 
neither 'his  conclusions  of  law,  nor  the  judgment  of  the 
Court,  adjudged  such  property  to  be  subject  to  the  lien  of 
the  mortgage.  All  that  is  directed  to  be  delivered  to  the 
receiver,  and  all  that  is  lo  be  sold,  is  the  property  now 
remaining,  which  was  included  originally  in  the  mortgage. 


NEW  YORK— JUNE,  1861.  413 

Beers  ▼.  Waterbury. 

The  exception,  therefore,  fails.  On  settling  the  judgment, 
and  in  stating  the  conclnsions  of  law,  the  Oonrt  have  fol- 
lowed the  precise  view  now  urged  by  the  appellants  upon 
us,  and  the  claim  to  reyerse  the  judgment  on  this  ground 
(even  if  they  are  right)  fails,  because  no  such  decision 
was  made  as  they  complain  of. 

Instead  of  charging  the  substituted  property  with  the 
lien  of  the  mortgage,  the  Court  have  charged  upon  the 
appellants  the  value  of  ^^the  property,  which  was  included 
in  the  mortgage,  and  which  it  is  admitted  they  have  con- 
sumed, sold,  destroyed  or  disposed  of.  In  this  there  is 
nothing  inequitable.  The  value  of  this  portion  of  the 
property  is  also  agreed  upon ;  and  if  what  remains  of  the 
property  should  not  produce  sufficient  to  satisfy  the  debt 
due  to  the  plaintiff,  it  is  difficult  to  suggest  a  reason  why 
they  ought  not  to  make  it  good. 

This  is  the  only  personal  liability  cast  upon  them  by  the 
judgment.  Even  conceding  that  they  took  the  property 
in  hostility  to  the  mortgage,  not  only  not  assuming  to  pay 
it,  but  denying  that  it  was  an  existing  lien,  still  they 
took,  with  notice  of  the  mortgage,  and  had  no  right  to 
deprive  the  plaintiff  of  his  security  by  destroying  or  dis- 
posing of  the  property. 

As  to  the  appellants'  claim  to  an  allowance,  by  way  of 
counterclaim,  founded  on  the  fact  that  the  plaintiff  was  a 
stockholder;  we  think  that  the  question  involved  therein 
is  not  open  to  discussion.  The  case  of  Bailey  v.  Banckerj 
(3  Hill,  190,)  must  be  deemed  to  dispose  of  the  question. 
The  appellant,  Waterbury,  being  himself  a  stockholder, 
can  only  set  up  the  claim  tn  a  proper  action  against  the 
stockholders  generally  for  a  contribution. 

And  the  alleged  counterclaim,  founded  on  the  supposed 
subscription  of  the  plaintiff,  for  $5,000  of  stock  in  the  Stage 
Company,  was  properly  rejected:  Firsts  because  the  facts 
proved  show  that  that  subscription  was  abandoned;  second^ 
because  no  such  counterclaim  was  set  up  in  the  answer; 
and  this  is  fatal,  since,  to  allow  it,  because  some  evidence 
of  it  was  given,  would  not  be  to  disregard  a  mere  variance. 
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but  would  permit  an  entirely  new  and  substantive  canse 
of  action  in  no  wise  alluded  to  in  the  answer  to  be  intro- 
duced and  sustained,  {Crane  v.  Hardman,  4  E.  D.  Smith, 
448 ;  Storp  v.  Harbu%  Id.,  464 ;)  and  thirds  because  it  is 
not  a  cause  of  action  in  favor  of  the  appellants ;  but  in 
favor  of  the  Stage  Company,  which  the  Company  have  not 
claimed,  and  which  they  have  not  assigned  to  the  appel- 
lants ;  and  the  latter  have  not  set  up  nor  shown  any 
grounds  upon  which  they  should  be  permitted  to  use  it  as 
a  defense.  (See  Farge  v.  Halsey,  1  Bosw.,  171 ;  Pecikody  v. 
Bloomer^  6  Duer,  53 ;  Boyd  v.  Foot  et  al.^  5  Bosw.,  110.) 
It  is  not  alleged  or  proved  that  the  Stage  Company  is 
insolvent,  and  that  the  relations  of  the  parties  are  such 
that,  for  that  reason,  the  appellants  should  be  permitted 
to  avail  themselves  of  such  a  claim  if  it  existed. 

The  judgment  is,  we  think,  for  the  reasons  first  above 
stated,  erroneous,  in  so  far  as  relates  to  the  allowance,  out 
of  the  proceeds  of  the  mortgaged  property,  of  the  sum  paid 
for  taxes  and  the  debt  due  Willis ;  and,  as  to  the  appellants* 
should  be  modified  by  abatement  to  that  extent.  This, 
however,  does  not  deprive  the  plaintiff  of  his  right  to  have 
the  full  amount  fix>m  the  Stage  Company,  who  have  not 
appealed. 

If  the  plaintiff  should  consent  to  deduct,  fix)m  the  recov- 
ery from  the  appellants  and  the  mortgaged  property,  the 
two  items  thus  specified,  leaving  the  judgment  to  stand 
for  the  full  amount  as  to  the  other  defendants,  the  modifi- 
cation should  be  made  and  the  judgment  as  modified  be 
affirmed  without  costs  on  the  appeal. 

If  he  do  not  so  consent  the  judgment  must  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 
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Ohables  p.  Webbb,  Plaintiff  and  Eespondent,  v.  Daniel 
0.  KmosLAND  et  ah,  Defendants  and  Appellants. 

1.  In  a  charter  party  of  an  American  vessel,  made  in  London,  and  executed 
only  on  the  part  of  the  owners  and  the  charterer  of  the  vessel,  the  follow- 
ing stipulations  were  inserted.  "  In  consideration  of  this  charter,  a  com- 
mission of  five  per  cent  on  the  gross  amount  of  freight  is  now  due  by  the 
owners  (ship  lost  or  not  lost)  to  G.  &  Co.,"  [who  were  the  brokers  who 
effected  the  charter]  *  *  *  *  "for  which  the  owners  hereby  give 
them  a  lien  on  the  freight,  and  with  them  the  original  charter  party  is  to 
be  deposited.  Likewise  in  consideration  of  this  charter,  the  owners  agree 
with  Gt,  &  Co.,  that  the  vessel  upon  her  return  to  Europe,  is  to  be  con* 
signed  to,  and  reported  inwards  at  the  Custom  House  by  them  or  by  their 
agents,  at  the  out-ports  or  on  the  continent"  In  an  action  to  recover 
compensation  or  damages  upon  the  owners*  neglect  to  make  such  consign- 
ment; 
ffeld,  Ist.  That  the  charter  party  was  not  to  be  regarded  as  embodying  the 
whole  agreement  between  the  owners  and  the  brokers,  or  even  as  pre- 
sumptively defining  all  the  duties  which  the  brokers  should  perform,  or  all 
the  compensation  which  they  should  receive. 

2d.  The  omission  to  insert  in  such  stipulations  any  thing  respecting  the 
broker's  compensation  for  the  consignment  on  the  return  voyage,  is  at 
the  most,  only  some  evidence  to  be  commented  upon  and  submitted  to  the 
Jury,  that  the  owners  were  not  to  pay  them  any  additional  sum  besides 
the  commissions  mentioned;  and  it  does  not  preclude  proof  either  of  the 
actual  agreement,  or  that  a  right  to  earn  further  commissions  was,  by 
the  usage  and  course  of  trade,  an  incident  to  the  consignment  which  was 
agreed  to  be  made  to  them. 

3d.  Proof,  that  on  several  otlier  occasions  the  defendants  had  paid  the 
plaintiff  similar  commissions  to  those  they  now  claimed,  is  admissible,  as 
being  some  evidence  either  that  the  defendants  knew  and  assented  to 
plaintiff's  custom  to  make  such  charge,  or  knew  that  the  charges  were 
in  conformity  to  the  usage  of  trade. 

4ih.  Evidence  that  these  brokers  did  more  than  half  the  business  done  in 
London  with  American  ships,  is  incompetent  to  show  a  usage  to  pay  such 
commissions.  The  custom  of  a  particular  house  is  not  competent  as  proof 
of  general  usage. 

5th.  A  letter  written  by  one  of  the  defendants  to  another,  nearly  two 
years  before  the  charter  in  controversy  was  made,  and  containing  some  state- 
ment as  to  what  is  the  usual  commission  in  such  cases,  was  held  irrelevant^ 
except  that  part  of  it  which  related  to  the  usage  as  to  commissions;  but 
the  admission  of  the  whole  letter  was  held  not  ground  for  disturbing  the 
verdict 

6th.  It  18  objectionable  to  allow  witnesses  to  state  that  if  the  vessel  had 
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been  consigned  as  agreed,  the  brokers  would  have  been  entitled  to  commis- 
sions on  a  certain  sum,  it  being  the  main  question  in  the  cause  whether  they 
would  have  been  so  entitled. 

7th.  It  is  not  error  to  refuse  to  instruct  the  Jury  that  they  would  not  haya 
had  a  right  to  collect  the  whole  of  the  inward  freight,  or  that  the  charterers 
would  have  had  a  right  to  collect  the  balance  afler  the  unpaid  charter 
money  had  been  collected  without  paying  commissions  to  the  brokers,  or 
that  the  recovery  must  be  limited  to  the  commissions  on  the  amount  of 
the  charter  money  unpaid  on  the  return  of  the  ship. 

8th.  The  testimony  of  the  owners*  agent  that  the  brokersJiad  endeavored, 
afler  they  had  secured  a  charter  at  the  sum  he  asked,  to  induce  him  while 
ignorant  that  they  had  done  so,  to  consent  to  a  lower  sum,  is  competent  as 
part  of  the  res  gegUc, 

0th.  ^ut  this  evidence  having  been  excluded,  the  testimony  of  the  char- 
'  terers  that  they  were  not  willing  to  take  the  charter  at  the  sum  asked  by  the 
owners'  agent^  unless  the  brokers  would  guarantee  them  against  loss,  is 
Inadmissible. 

10th.  It  appearing  that  on  the  return  of  the  ship  there  was  £6,500  unp>aid 
charter  money,  and  that  the  inward  freight,  was  £9,600 ;  AeW  further,  that  it 
was  erroneous  to  charge  the  Jury  that  "  if  they  should  find  that  the  five  per 
cent  commission  is  compensation  for  collecting  the  amount  of  the  unpaid 
charter  money,"  (  L  e.,  the  £6,500,)  "  and  that  for  all  collections  over  and 
above  what  would  be  sufficient  to  pay  tlie  unpaid  charter  money,",  (i  e., 
for  collecting  the  £3,100,)  full  commissions  of  two  and  one-half  per  cent 
are  chargeable,  then,  in  consequence  of  the  breach  by  the  defendants  of 
the  contract  to  consign,  the  plaintiffs  have  lost  the  opportunity  of  earning 
commissions  for  the  collection  of  the  freight  of  Uie  return  cargo,  and  are 
entitled  to  recover  what  they  might  have  so  earned."  Tlie  Jury  might 
properly  have  been  instructed  that  "  the  plaintiffs  have  lost  the  opportunity 
of  earning  commissions  for  the  collection  of  the  freight  of  the  return  cargo, 
and  are  entitled  to  recover  what  they  might  have  so  earned  so  far  as  it  was 
not  covered  by  tlie  five  per  cent" 

11th.  But  though  the  instruction  given  was  inconsistent  in  itself,  yet  the 
Jury  might  have  been  misled  by  it;  and  a  verdict  for  a  sum  nearly  corres- 
ponding with  two  and  one-half  per  cent  on  the  whole  inward  freight  should 
be  set  aside. 

2.  A  motion  to  dismiss  the  complaint  at  the  trial  should  be  denied  where  the 
plaintiff,  by  distinctly  proving  the  contract  and  breach,  has  shown  himself 
entitled  to  nominal  damages  at  least 

3.  It  is  not  competent  to  ask  a  witness  what  he  supposed,  at  the  time,  was 
the  eiffect  of  a  transaction,  or  to  ask  what  impression  was  produced  upon 
his  mind  by  what  passed.     The  inquiry  should  be,  what  was  said  or  done. 

4.  It  seems,  that  the  objection  that  a  question,  put  on  an  examination  de  bene 
esse,  was  a  leading  question,  cannot  be  raised  at  the  trial,  for  it  is  in  the 
discretion  of  the  Judge  taking  such  examination,  to  permit  a  leading  ques- 
tion when  necessary. 

5.  A  deposition,  taken  on  commission  issued  at  the  instance  of  one  party. 
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may  be  read  in  evidence  by  the  other  party  at  the  trial,  although  the  for- 
mer refuses  to  read  it. 

6.  It  is  proper  to  refuse  a  request  to  charge  that  the  plaintiffs  are  not  entitled 
to  recover  damages^  on  a  ground  on  which  they  have  not  claimed  to  recover 
damages. 

7.  An  exception  to  incompetent  evidence  cannot  be  disregarded  on  the  ground 
that  it  must  have  been  harmless,  except  in  very  clear  cases. 

8.  In  an  action  brought  by  one  of  two  parties  upon  a  cause  of  action  which 
accrued  to  the  firm  and  had  been  released  by  the  copartner  to  the  plaintiff, 
a  question  put  to  a  witness: — what  was  said  by  the  plaintiff  about  com- 
mencing suit  in  New  York  rather  than  in  London  ?  —  was  excluded  by  the 
Court. 

EMj  that  if  the  word  plaintiff  was  intended  to  refer  to  the  copartner  who 
had  released,  and  who  had  been  examined  as  a  witness,  the  question  was 
not  competent  except  for  the  purpose  of  contradicting  him  or  affecting  his 
credibility.  But  if  it  was  intended  to  reler  to  the  actual  plaintiff,  the  testi- 
mony was  in  its  nature  competent^  and  its  relevancy  could  not  be  deter- 
mined on  the  face  of  the  question. 

(Before  Boswortb,  Ck  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  11th;  decided,  June  29th,  1861. 

Appeal  from  a  judgment  entered  on  a  verdict  for  the 
plaintiff,  and  also  from  an  order  denying  the  defendants' 
motion  for  a  new  trial. 

The  action  was  brought  by  Charles  F.  Weber  against 
Daniel  0.  Kingsland,  Ambrose  0.  Kingsland,  Cornelius 
K.  Sutton,  James  G.  Gregory,  Charles  H.  Salter,  Daniel 
Mclntyre,  Peter  McMartin,  John  I».  James  and  Luke 
Harmony. 

The  defendants  were  owners  of  the  Am^can  ship 
Typhoon,  and  Graseman  &  Co.,  ship-brokers,  of  London, 
effected  a  charter  for  her  to  Burchard  &  Barclay,  mer- 
chants, of  London,  for  a  voyage  from  London  to  Calcutta 
and  back  to  London,  for  the  gross  sum  of  £12,000  charter 
money  for  the  round  voyage.  The  plaintiff  and  Grase- 
man composed  the  firm  of  Graseman  &  Co. 

The  defendants  agreed  with  Graseman  &  Co.,  in  con- 
sideration'  of  their  effecting  the  charter,  to  pay  them  a 
commission  of  five  per  cent  on  the  gross  amount  of  freight 
named  in  the  charter  party,  and  fiirther,  upon  the  same 
consideration,  that  the  ship,  on  her  return  to  Europe, 

should  be  **  consigned  to  and  reported  inwards  at  the  Cus- 
Bosw.— VouVUL      63 
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torn  House  by  them."  The  defendants  paid  the  five  per 
cent  commission  upon  the  effecting  of  the  charter,  but  ou 
the  return  of  the  ship  to  London  they  refused  to  consign 
the  ship  to  Oraseman  &  Co.,  and  took  her  management 
into  their  own  hands.  The  action  was  brought  for  the 
breach  of  the  agreement  to  consign. 

The  cause  was  tried  before  Mr.  Justice  Slosson  and  a 
Jury,  in  April,  1859. 

The  contents  of  the  pleadings,  and  some  other  facts, 
appear  in  the  opinion  of  the  Court. 

A.  C.  Wilkins,  a  clerk  of  Oraseman  &  Co.,  examined 
under  a  commission  issued  for  the  purpose,  stated,  in 
answer  to  an  interrogatory  as  to  why  the  vessel  was  not 
consigned  to  Oraseman  &  Co.,  and  whether  any  demand 
was  made  that  she  should  be  consigned,  •  •  •  •  •  that 
a  few  hours  after  the  arrival  of  the  ship,  he  saw  Samuel 
Goodhue,  her  then  master,  at  the  counting  house  of  Orase- 
man &  Co.;  [that  the  said  Samuel  Ooodhue  then  told 
witness  that  he  had  received  a  telegraphic  message  that 
nothing  was  to  be  done  as  to  reporting  the  ship,  or  doing 
her  business,  until  the  arrival  of  the  defendant,  Charles 
H.  Salter,  from  Liverpool ;  that  he  requested  said  Samuel 
Ooodhue  to  communicate  the  message  to  the  plaintiff; 
that  he  heard  the  plaintiff  inform  the  said  Samuel  Oood- 
hue that  the  firm  was  quite  ready  to  do  the  ship's  business, 
and  requested  the  said  Samuel  Ooodhue  to  allow  the  ship 
to  be  reported  at  the  Custom  House,  and  leave  other  mat- 
ters to  be  settled  on  the  arrival  of  the  defendant,  Charles 
H.  Salter ;  that  the  said  Samuel  Ooodhue  said  he  could 
not  allow  the  ship  to  be  reported,  nor  anything  to  be  done 
respecting  her,  until  the  arrival  of  the  defendant,  Charles 
H.  Salter.] 

To  that  part  of  the  foregoing  answer  which  is  in 
brackets,  the  defendants'  Counsel  objected.  The  Court 
overruled  the  objection,  and  the  defendants'  Counsel  ex- 
cepted. 

The  Counsel  for  the  plaintiffs  put  in  evidence  a  letter 
from  Mr.  Salter  to  the  defendants,  Eiugsland  &  Co.,  dated 
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November  13,  1862,  in  which,  after  advising  them  that  the 
vessel  was  then  ready  to  sail,  &c.,  and  referring  to  some 
unsettled  business,  he  said — '^Graseman  has  full  power 
to  act  for  me  and  remit  the  balance,  which  will  be  about 
^150,  to  Messrs.  Grimshaw.  We  have  been  offered  £3 10s* 
I)er  ton,  and  given  to  understand  that  we  could  get  £3 
12s.  6d.  if  signed  immediately  for  a  return  voyage  from 
Shanghae  to  London,  after  going  to  New  York  and  San 
Francisco.  I  have  not  felt  at  liberty  to  take  it.  Grase- 
man  has  sent  me  a  signed  charter-party.  Should  you 
accept  it,  2i  per  cent  is  the  customary  commission  on 
such  chartei-s ;  instead  of  50  tons  please  insert  3,000  tons 
demurrage,  payable  by  freighters'  agents  in  Shanghae  or 
Canton ;  commissions  to  be  paid  when  freight  is  earned. 
Freight  payable  in  cash  on  delivery,  deducting  interest." 
•  ••••• 

The  Counsel  for  the  defendants  objected  to  the  reading 
any  portion  of  this  letter  which  did  not  refer  to  usage. 
The  Court  admitted  the  whole  letter;  whereupon  the 
counsel  for  the  defendants  excepted. 

The  defendant,  D.  A.  Kingsland,  on  his  examination 
testified  that  Graseman  &  Co.  were  the  consignees  under 
the  two  previous  charters  ;  they  received  2J  per  cent  com- 
missions ;  no  special  Instructions  were  given  to  Captain 
Salter;  the  general  instructions  were,  that  he  should  do 
with  the  ship  as  he  would  do  if  she  was  his  own. 

Among  the  interrogatories  administered  to  Captain 
Salter,  in  a  commission  to  take  his  testimony,  was  the  fol- 
lowing :  "  At  the  time  of  negotiating  the  last  charter  party, 
did  you  suppose  that  you  were  incurring  an  obligation  to 
pay  any  consignment  commission  whatever  ?  " 

On  the  trial,  this  question,  and  the  witness's  answer, 
were  excluded  on  the  objection  of  the  plaintiff's  Counsel. 

In  answer  to  another  interrogatory,  which  called  on  him 
to  state  what,  if  anything,  occurred  between  him  and 
Graseman  &  Co.,  in  reference  to  the  terms  of  the  charter 
party,  before  the  same  was  made,  the  witness  stated  the 
negotiations  between  himself  and  Graseman  &  Co.,  in  the 
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course  of  which  he  Baid,  that  after  the  latter  had  obtained 
a  charter  party,  to  be  signed  by  the  charterer  at  £12,0009 
they  kept  it  in  their  deslc:,  without  informing  him  of  it,  and 
offered  him  varioas  lower  sums,  only  produdng  the  cliarter 
party  after  he  had  declined  to  accept  less. 

The  plaintiff's  Counsel  objected  to  the  reading  of  this 
statement,  and  the  Oourt  excluded  it,  to  which  the  defend* 
ants'  Counsel  excepted. 

Bobert  6.  Barclay,  one  of  the  charterers,  whose  deposi- 
tion was  also  taken,  stated  in  one  of  his  answers  that  he 
did  not  recollect  the  sum  that  he  first  offered  for  the  tos- 
sel,  but  it  was  less  than  £12,000,  and  he  finally  agreed  to 
give  £12,000;  [that  he  was  induced  to  give  more  than  he 
at  first  offered,  on  account  of  Graseman  &  Co.  agreeing 
to  guarantee  witness's  firm  against  loss,  to  the  extent  of 
their  commission  of  5  per  cent ;  and]  that  without  such 
agreement  he  would  not  have  paid  so  much  for  the  vessel. 

The  Counsel  for  the  defendants  objected  to  the  reading 
of  the  statement  contained  in  brackets.  The  objection 
was  overruled,  and  the  defendants'  Counsel  excepted. 

William  FuUerton  for  the  defendants,  appellants. 

I.  The  contract  having  been  reduced  to  writing,  no 
parol  evidence,  and  no  evidence  of  conversations  or  agree- 
ments prior  to  the  signing  of  the  charter  party,  should 
have  been  admitted. 

n.  There  is  no  allegation  in  the  complaint,  nor  was 
there  a  pretense  on  the  trial,  that  any  part  of  the  agree- 
ment was  omitted  from  the  charter  party  by  mistake,  fraud 
or  otherwise,  whi^h  alone  would  entitle  the  plaintiff  to 
:give  the  evidence. 

III.  The  plaintiff  having  declared  upon  and  proved  a 
contract  to  pay  2^  per  cent  consignment  commission,  it 
was  error  to  admit  evidence  as  to  the  custom  of  ship- 
brokers  in  London  to  charge  such  commission. 

The  plaintiff  did  not,  by  his  complaint,  seek  to  recover 
on  the  strength  of  a  custom;  nor  did  he  ask  on  the  trial  to 
amend  his  complaint  so  as  to  make  such  evidence  admissible. 


TSTEW  TOEK— JUITB,  1861.  421 

Weber  v.  Kingsland  et  al 

The  Court  should  have  charged  as  requested,  that  inas- 
much as  the  plaintiff  claimed  to  recover  upon  an  express 
agreement  to  pay  the  consignment  commission,  the  Jury 
should  be  instructed  to  disregard  the  evidence  as  to 
custom. 

The  Court  had  already  submitted  the  question,  whether 
there  waa  a  contract  to  pay  the  2i  per  cent  consignment 
commission. 

The  Jury  were  left,  therefore,  to  find  for  the  plaintiff, 
upon  the  contract,  if  they,  believed  one  was  made,  or  upon 
the  strength  of  custom,  if  they  believed  that  no  agreement 
had  been  entered  into. 

IV.  The  belief  of  the  witness  Graseman,  as  to  the 
reason  why  the  ship  was  not  consigned  to  them,  should 
not  have  been  given  as  evidence  in  the  cause.  It  was 
calculated  to  prejudice  the  minds  of  the  Jury. 

V.  There  was  no  evidence  of  usage  to  charge  the  com- 
missions claimed  in  this  case  at  a  higher  rate  than  2^  per 
cent  commissions  on  the  inward  freight. 

The  plaintiff  sought  to  recover  2^  per  cent  commissions 
on  the  gross  amount  of  chartered  freight,  which  included 
both  the  outward  and  inward  voyage. 

There  was  a  total  failure  of  proof  of  a  custom  to  charge 
the  commission  on  the  chartered  freight,  and  the  Jury 
should  have  been  so  instructed. 

VI.  Even  if  the  plaintiff  were  entitled  to  recover,  he 
could  recover  no  more  than  a  commission  on  the  balance 
due  of  the  chartered  money,  on  the  return  of  the  vessel 
from  the  voyage,  which  was  £6,500,  and  the  Court  erred 
in  refusing  so  to  charge. 

VII.  The  Court  should  have  instructed  the  Jury  that 
the  plaintiff  could  not  recover,  on  the  ground  that  they 
lost  a  good  will,  or  lost  credit  in  the  market,  by  reason  of 
the  consignment  not  being  made  to  them. 

VIII.  It  was  error  to  admit  evidence  of  the  prior  char- 
ter-parties effected  by  Graseman  &  Co.  for  the  defendants. 

IX.  The  plaintiff  should  not  have  been  permitted  to 
give  evidence  as  to  the  sum  upon  which  Graseman  &  Co. 
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would  have  been  entitled  to  charge  a  consignment  com- 
mission. 

That  was  a  matter  of  law,  to  be  detennined  by  the 
factfi  proved. 

William  M.  JEvarts^  for  plaintiff,  respondent. 

I.  The  plaintiff  was  entitled  to  prove  the  contract 
between  the  defendants  and  Graseman  &  Co.,  by  either 
written  or  parol  evidence. 

No  rule  of  law  requires  such  a  contract  to  be  in  writing; 
and  the  objections  to  parol  evidence  can  only  rest  upon 
the  claim  that  such  contract  was,  and  was  proved  to  be 
^         in  writing. 

The  charter  party  is  clearly  not  a  contract  between 
Graseman  &  Co.  and  the  defendants;  and  its  existence  in 
writing  is  no  bar  to  the  proof  of  the  contract  betw^n 
Graseman  &  Go.  and  the  defendants. 

The  insertion  in  the  charter  party  of  such  terms  of  the  lat- 
ter contract  as  it  behooved  the  charterers  to  know  and  assent 
to,  as  a  part  of  their  contract,  does  not  limit  the  freedom 
of  proof  open  to  Graseman  &  Co.,  to  show  their  contract- 

II.  There  was  no  controversy  in  regard  to  the  agree- 
ment to  consign  the  Typhoon  to  Graseman  &  Co.  on  her 
return  voyage ;  whether  there  was  an  express  contract  to 
pay  a  commission  upon  such  consignment,  and  if  so,  at 
what  rate  per  cent,  and  upon  what  sum  it  was  to  be  com- 

'  puted,  were  matters  disputed  upon  conflicting  testimony. 
The  evidence  as  to  what  rights,  in  respect  of  commissions, 
followed  from  the  mere  agreement  to  consign,  was  com- 
petent and  legitimate. 

III.  The  motion  for  a  nonsuit  when  plaintiff  rested,  was 
properly  denied. 

There  was  sufficient  evidence  in  respect  to  express 
agreement  between  the  parties,  and  in  respect  to  implied 
agreement  from  general  usage,  from  usage  in  the  special 
trade,  and  from  previous  dealings  between  these  parties, 
to  have  not  only  justified  but  required  a  verdict  for  the 
plaintiff  on  his  evidence. 
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TV.  The  exceptions  arising  upon  the  Judge's  charge, 
and  to  his  refusal  to  charge,  are  not  well  taken. 

By  the  Oouet — Woodruff,  J.  The  complaint  in  this 
action  states,  as  the  ground  of  the  defendants'  liability, 
that  on  or  about  the  22d  of  February,  1854,  the  defend- 
ants employed  Graseman  &  Co.  to  procure  a  charter  for 
the  ship  Typhoon,  (of  which  they  were,  or  claimed  to  b^e 
the  owners,)  for  a  voyage  from  London  to  some  foreign 
port  and  back  to  London,  and  agreed  to  pay  them  a  com- 
mission of  five  per  cent  upon  the  freight,  to  be  paid  by  the 
charterers,  and  also  to  consign  the  vessel  to  Graseman  & 
Co.  on  her  return  to  Loudon  from  the  voyage  to  be  per- 
formed under  the  charter  party,  and  that  they,  Graseman 
&  Co.,  should  be  entitled  to  collect  the  freight  and  do  all 
the  business  of  the  ship  upon  such  return  voyage  which 
it  is  usual  and  customary  for  consignees  to  do ;  for  which 
services,  as  consignees,  they  should  be  entitled  to  charge 
the  defendants,  and  to  have  and  receive  from  them,  the 
usual  and  customary  commissions  and  compensation  for 
such  services. 

That  Graseman  &  Co.  procured  for  them  a  charter, 
(Broad wood  &  Barclay  becoming  charterers,)  whereby  the 
gross  freight  or  charter-money  of  £12,000  sterling  was 
secured  to  the  defendants,  and  the  ship  entered  upon  and 
completed  the  stipulated  voyage,  and  earned  the  freight 
named  in  the  charter. 

But  the  defendants  did  not,  upon  the  return  of  the  ship, 
consign  her  to  Graseman  &  Co.,  or  permit  them,  (although 
ready  and  willing,  &c.,)  to  do  the  business  thereof  and 
earn  the  commissions  therefor,  but  consigned  the  ship  to 
other  persons,  who  did  the  business  aud  earned  and  re- 
ceived a  large  amount  of  commissions  therefor,  which,  of 
right,  belonged  to  Graseman  &  Co.,  and  the  defendants 
did  not  pay  nor  allow  Graseman  &  Oo.  any  commission  or 
compensation  beyond  the  aforesaid  commission  of  five  per 
cent  upon  the  amount  of  the  said  charter. 

That,  by  reason  of  the  non-performance  of  the  said  con- 
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tract  by  the  defendants,  Oraseman  &  Oo.  were  deprived 
of  the  commissions,  gains  and  profite  which  they  could 
and  would  have  earned  as  consignees  of  the  said  vessel ; 
which  commissions,  so  lost  by  them  as  aforesaid,  accord- 
ing to  the  usual  and  customary  rate,  were  and  would  have 
been  two  and  one-half  per  cent  upon  the  amount  of  freight, 
which  would  have  amounted  to  fourteen  hundred  and 
seventy  dollars;  and  the  defendants  then  and  there  be- 
came liable  to  pay  Oraseman  &  Oo.  that  sum. 

An  assignment  to  the  plaintiff  by  Graseman  of  the  lat- 
ter's  interest,  is  then  stated. 

The  answer  first  denies  all  the  allegations  in  the  com- 
plaint, and  then,  in  effect,  denies  any  agreement,  by  the 
defendants,  to  pay  Graseman  &  Oo.  any  further  or  other 
compensation  than  the  five  per  cent.  It  avers  that  that 
per  centage  was  to  be  in  full  for  all  services  to  be  performed 
by  Graseman  &  Oo.  in  or  about  the  ship  and  her  cargo 
during  the  entire  voyage,  including  the  services  for  which 
compensation  is  sought  in  this  suit. 

That  by  an  agreement  then  existing  between  Graseman 
&  Oo.  and  Broadwood  &  Barclay,  the  charterers,  it  was 
the  duty  of  the  former  to  perform  for  the  latter,  the  ser- 
vices for  which  compensation  is  sought  in  this  action,  and 
the  defendants,  by  reason  thereof,  did  uot  become  liable 
therefor  to  Graseman  &  Oo. 

And,  finally,  that  the  services  which  Graseman  &  Oo. 
were  entitled  to  perform  in  the  premises,  as  alleged  by 
the  plaintiff,  consisted  of  collecting  the  freights  due  on 
the  homeward  cargo  of  the  ship,  which  freights  were  due 
and  payable  by  the  owners  of  the  cargo  to  the  charterers, 
Broadwood  &  Barclay,  and  were  not  due  to  the  defendants. 
And,  therefore,  if  Graseman  &  Oo.  were  entitled  to  per- 
form the  service  and  to  receive  a  commission  as  compensa- 
tion therefor,  their  agreement  in  that  behalf,  if  any,  was 
with  and  their  claim  is  properly  against  the  said  charterers, 
and  not  with  or  against  the  defendants. 

Upon  this  review  of  the  pleadings,  it  is  proper  to  say 
that  the  making  of  an  agreement  by  the  defendants  with 
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Graseman  &  Oo.  that  the  vessel  in  qnestion  should  be  con- 
signed to  them  on  her  return  to  Europe  was  distinctly- 
proved,  and  by  evidence  which  was  not  controverted.  It 
was  no  less  distinctly  proved  that  on  such  return  she  was 
not  so  consigned,  but  that  the  defendants  or  their  agent 
refused  to  consign  her  to  Graseman  &^0o.  This  alone  is 
a  sufBdent  reason  why  the  motion  for  a  nonsuit  or  dis- 
missal of  the  complaint  was  properly  denied;  for  upon 
these  facts  the  plaintiff  was  at  least  entitled  to  nominal 
damages.  The  real  controversy,  therefore,  between  the 
parties  must  be  regarded  as  relating  only  to  the  question 
how  much  the  plaintiff,  under  the  above  pleadings  and 
the  proof  given  on  the  trial,  was  entitled  to  recover. 

The  complaint  in  very  clear  terms  rests  the  right  of 
recovery  upon  the  agreement  of  the  defendants  to  consign 
the  ship  to  Graseman  &  Co.,  and  that  Graseman  &  Co. 
should  be  entitled  to  collect  the  freight,  and  to  do  the  busi- 
ness of  the  ship  upon  such  return  voyage  which  it  was  usual 
for  consignees  to  do,  and  should  charge  the  defendants,  and 
have  and  receive  from  them,  the  usual  and  customary  com- 
mission or  compensation  for  such  services.  The  subsequent 
allegations  of  readiness  to  perform,  and  of  the  defendants' 
refusal  to  permit  them  to  do  the  business,  and  the  consequent 
liability  of  the  defendants  to  pay  them  the  usual  and  cus- 
tomary commission,  refer  to  the  agreement  so  alleged, 
and  such  liability  is  the  result  of  such  agreement. 

The  complaint  is  therefore  a  claim  to  recover  moneys 
which  the  defendants  agreed  Graseman  &  Co.  should  be 
entitled  to  charge  to  the  defendants,  and  should  have  and 
receive  from  the  defendants  by  way  of  commissions  or 
compensation  for  services  as  consignees. 

It  does  not  proceed  upon  the  idea,  nor  in  any  wise  state 
or  aver  that  Graseman  &  Co.  were  to  be  entitled  to  collect 
freight  which  was  not  due  to  or  coming  to  the  defendants, 
and  thereby  earn  commissions  which  the  charterers  would 
be  bound  to  pay  or  allow  to  them,  and  that  by  reason  of 
the  defendants'  breach  of  the  agreement  they  lost  the 
opportunity  to  earn  such  commissions  and  receive  them 
Bosw.^VoL.  vni.    64 
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from  the  charterers,  Broadwood  &  Barclay,  to  whom  the 
freight  of  the  cargo  on  the  inward  voyage  belonged.  And 
yet  the  Jury  were  instructed  that  although  they  should 
find  tiiat  the  five  per  cent  which  the  defendants  have 
already  paid,  is  compensation  for  collecting  for  the  defend- 
ants the  unpaid  charter  money,  still,  by  the  breach  of  the 
defendants'  contract  to  consign  the  ship  to  Graseman  & 
Co.,  the  latter  lost  the  opportunity  of  earning  commissions 
for  the  collecting  the  freight  of  the  return  cargo,  and  are 
entitled  to  recover  what  they  mjght  have  so  earned.  This 
part  of  the  charge  is  subject  to  some  further  observations, 
which  will  be  hereafter  suggested,  but  the  present  refer- 
ence to  it  is  for  the  purpose  of  remarking  that  if  the  five 
per  cent  was  Graseman  &  Oo.'s  full  compensation  for  col- 
lecting the  charter  money,  there  is  no  evidence  whatever 
in  the  case  that  the  defendants  were,  either  by  usage  or 
by  agreement,  bound  to  pay  Graseman  &  Co.  commissions 
for  collecting  the  freight  of  the  inward  cargo,  which,  by 
whomsoever  collected,  belonged  solely  to  the  charterers. 
And  as  th^  complaint  seeks  only  to  recover  commissions 
properly  chargeable  to  the  defendants,  which  the  com- 
plaint avers  they  agreed  Graseman  &  Co.  should  have,  and 
which  they  lost  by  a  breach  of  the  agreement,  it  is  by  no 
means  clear  that  it  wa^i  not  erroneous  to  charge  that  under 
such  a  complaint  the  plaintiff  could  recover  as  damages 
for  a  breach  of  the  agreement  to  consign,  the  loss  of  the 
opportunity  to  earn  commissions  firom  other  persons*  on 
freight  belonging  to  the  latter,  which  damage  was  not 
alleged  in  the  complaint  at  all.  In  this  view  of  the  sub- 
ject it  is  also  to  be  observed  that  there  is  in  the  case 
much  ground  for  believing  that  the  only  recovery  which 
has  been  had  herein  is  upon  the  ground  that  by  reason  of 
the  failure  of  the  defendants  to  consign  to  Graseman  & 
Co.,  the  latter  lost  the  commissions  on  the  freight  of  the 
return  cargo,  and  that  the  Jury  rejected  entirely  the  claim 
that  Graseman  &  Co.  were,  by  the  agreement,  to  be  enti- 
tled to  charge  the  defendants  anything,  or  to  have  or 
receive  from  them  any  commissions  or  compensation  for 
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any  services  whatever,  other  thau  the  five  per  cent  which 
was  paid  to  them.  And  the  plaintiffs'  Oounsel,  in  his 
statement  prefixed  to  his  point<s,  states  that  the  Jury  did 
find  for  the  plaintiffs  their  commissions,  at  the  rate  of  2^ 
per  cent  on  the  inward  freight. 

This  could  only  be  as  damages  for  not  permitting  Grase- 
man  &  Co.,  to  earn  and  receive  the  commissions  from  the 
charterers,  and  not  as  an  amount  chargeable  to  the  detend- 
ants,  which  Oraseman  &  Co.  were,  by  agreement,  entitled 
to  have  and  receive  from  them,  for,  as  already  suggested, 
there  is  no  evidence  either  of  usage  or  agreement  which 
would  make  the  defendants,  after  having  received  their 
charter  money  and  paid  all  commissions  for  collecting  it, 
also  liable  for  commission  on  the  freight  of  the  inward  cargo. 

If  the  omission  to  describe  and  claim  for  such  a  cause 
of  action  as  this  instruction  to  the  Jury  recognizes,  can  be 
regarded  as  creating  only  a  discrepancy  amounting  to  an 
immaterial  variance,  this  would  not  be  fatal.  The  answer 
itself  avers  that  the  services  referred  to  in  the  complaint 
which  Oraseman  &  Co.  wei'e  entitled  to  perform,  and  for 
which  compensation  is  sought  to  be  recovered  in  this 
action,  consisted  of  collecting  the  freights  of  the  home- 
ward cargo. 

Obviously,  then,  the  defendants  have  not  given  to  the 
complaint  the  construction  above  stated;  they  seem  to 
have  understood  the  plaintiff  to  be  claiming  to  recover 
commissions  on  the  freight  of  such  homewanl  cargo,  and, 
if  so,  whether  the  claim  was  as  damages  for  the  loss  of 
appellants  to  earn  them  from  others,  or  as  damages  for 
the  neglect  of  the  defendants  to  permit  Oraseman  &;  Co. 
to  earn  and  charge  the  amount  to  the  defendants,  there 
would  probably  be  no  such  variance  as  would  prevent  a 
recovery. 

The  case  was  evidently  tried  upon  the  theory,  (to  some 
extent  resisted  by  the  defendants,)  that  under  the  com- 
plaint the  plaintiff  might  recover,  if  the  proof  should  war- 
rant it,  upon  either  of  two  grounds. 

First,  if  the  Jury  were  satisfied  of  one  state  of  facts,  the 
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plaintiff*  would  be  entitled  to  recover  commissions  upon 
the  whole  or  some  part  of  the  charter  money  as  commis- 
sions payable  to  Graseman  &  Co.,  by  the  very  terms  of 
the  defendants'  agreement  or  as  implied  in  or  resulting* 
firom  the  agreement  to  consign  the  ship  to  them. 

And,  second,  if  the  Jury  were  satisfied  of  another  state 
of  facts,  then  the  plaintiff  was  entitled  to  recover  as  dama- 
ges for  a  breach  of  the  agreement,  to  consign  to  Oraseman 
&  Go.  the  amount  of  the  commissions  which  they  would 
have  earned  and  been  entitled  to  receive  from  the  char- 
terers, for  collecting  the  freight  of  the  inward  cargo  of 
the  vessel. 

The  former  ground  conforms  to  the  statement  of  the 
cause  of  action  set  forth  in  the  complaint  The  latter,  if 
it  does  not  depart  from  the  complaint  in  its  entire  scope 
and  meaning,  is  a  large  departure  therefrom. 

It  is  material  to  state  these  two  grounds  of  claim  and 
subjects  of  recovery  as  damages  for  a  breach  of  the  defend- 
ants' agreement,  and  to  keep  them  in  mind  in  considering 
the  exceptions,  arising  upon  the  admissio^  and  rejection 
of  evidence,  to  be  presently  considered. 

And  it  may  be  useful,  also,  to  state,  in  general  tams,  the 
purport  of  some  of  the  testimony. 

The  complaint  having  alleged  an  agreement  to  consign 
the  ship  to  Graseman  &  Co.,  and  that  they  should  be  enti- 
tled to  charge  the  defendants,  and  receive  from  them  in 
addition  to  the  five  per  cent  for  procuring  the  charter,  the 
usual  and  customary  commissions,  those  allegations  might 
(upon  a  liberal  view  of  what  alone,  under  our  present 
system,  constitutes  a  variance,)  be  proved,  by  evidence  of 
an  agreement  to  consign  and  pay  a  specified  commission, 
which  was,  in  fact,  the  usual  commission ;  by  evidence  of 
an  agreement  to  consign,  and  in  terms  to  pay  the  usual 
commission,  and  proof  of  what  rate  was  usual ;  or  by  evi- 
dence of  an  agreement  to  consign,  and  proof  that  accord- 
ing  to  the  usage  and  custom  of  the  trade,  the  consignee 
of  the  ship,  as  an  incident  to  the  consignment,  received 
commissions  therefor  at  a  customary  rate. 
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And  under  the  other  aspect  of  the  complaint,  viz.:  that 
it  claimed  damages  for  the  refusal  to  consign  to  Graseman 
&  Co.,  to  the  amount  of  the  commissions  which  they 
might  have  earned  hy  collecting  the  freight  of  the  inward 
cargo,  if  the  complaint  might  be  so  treated,  proof  that  the 
consignee  of  the  vessel,  as  an  incident  to  the  consignment 
according  to  the  usage  and  course  of  the  trade,  collects 
such  freight  and  receives  such  commission  from  the  person 
who  owns  the  freight,  was  material. 

Accordingly  the  testimony  on  the  part  of  the  plaintiff 
and  defendants,  exhibits  remarkable  variety  of  views  re- 
garding the  usages  and  custom  of  trade,  and  contradiction 
regarding  the  actual  agreement. 

The  charter  party  between  tbe  defendants,  as  owners, 
and  Broadwood  and  Barclay  the  charterers,  which  was 
negotiated  and  obtained  for  the  defendants  by  Graseman 
&  Co.,  secured  to  the  defendants  the  round  sum  of  twelve 
thousand  pounds  (£12,000)  sterling  for  tbe  whole  Voyage, 
and  gave  to  the  defendants  ''an  absolute  lien  on  the 
cargo"  as  security  for  such  charter  money. 

When  the  ship  reached  London  on  her  return  voyage, 
there  remained  unpaid  and  due  to  the  owners  from  the 
charterers,  six  thousand  five  hundred  pounds  (£6,500) 
sterling  of  the  said  charter  money. 

The  vessel  on  her  return  voyage  brought  an  inward 
cargo  to  London,  the  freight  of  w^hich,  acconling  to  the 
bills  of  lading,  was  nine  thousand  six  hundred  pounds 
(£9,600)  sterling,  and  the  defendants  had  a  lien  upon  such 
return  cargo  for  the  aforesaid  balance  unpaid  of  tbe  chais 
ter  money  due  to  them  from  the  charterers. 

The  defendants  agreed  to  pay,  and  did  pay  to  Grase- 
man &  Go.,  five  per  cent  on  the  gross  amount  of  the 
charter  money,  and  deny  that  they  are  liable  for  any  other 
or  further  commissions,  and  it  was  not  denied  on  the  trial, 
that  they  did  not  consign  the  vessel  to  Graseman  &  Co. 
on  her  return  voyage. 

The  charter  party  between  the  defendants  (by  their 
agent)  and  the  charterers,  and  to  which  they  only  are 
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described  as  contracting  parties,  and  which  was  only  exe- 
cuted by  the  said  agent  and  charterers,  contains  two 
paragraphs  in  these  words : 

"In  consideration  of  this  charter,  a  commission  of  five 
I)er  cent  on  the  gross  amount  of  freight  is  now  dne  by 
the  owners  (ship  lost  or  not  lost,)  to  Graseman  &  Co.  of 
No.  2  Eoyal  Exchange  Buildings,  Loudon,  for  which  the 
owners  hereby  give  them  a  lien  on  the  freight,  and  with 
them  the  original  charter  party  is  to  be  deposited. 

"Likewise  in  consideration  of  this  charter,  the  owners 
agree  with  Graseman  &  Co.,  that  the  vessel  upon  her 
return  to  Europe,  is  to  be  consigned  to  and  reported 
inwards  at  the  Custom  House  by  them  or  by  their  agents 
at  the  out-ports,  or  on  the  continent." 

Graseman  testified,  that  there  was  an  express  agree- 
ment between  his  firm  and  the  defendants'  agent  when 
the  firm  were  employed  to  procure  a  charter  for  the  ves^ 
sel,  by  which  Graseman  &  Co.  were  to  receive  for  their 
services  in  prociuring  and  effecting  such  charter,  a  com- 
mission of  five  per  cent  on  the  gross  amount  of  chartered 
freight,  and  as  a  further  consideration  for  their  service,  it 
was  also  agreed  that  the  vessel  on  her  return  should  be 
consigned  to  them  and  be  reported  by  them  to  the  Custom 
House,  and  they  were  to  be  entitled  to  charge  and  receive 
therefor  "their  usual  consignment  commission  of  two 
pounds  ten  shillings  per  centum  on  the  gross  amount  of 
her  chartered  freight." 

Obviously,  if  this  agreement  was  established  on  the 
trial  by  competent  evidence,  the  right  of  the  plaintiff*  to 
recover  the  whole  sum  claimed  in  the  complaint  is  clear. 
But  the  defendants'  agent  unqualifiedly  denied  making 
or  assenting  to  any  such  agreement,  and  says  that  he 
declined  permitting  them  to  procure  a  charter  if  they 
were  going  to  charge  a  return  commission  of  two  and  a 
half  per  cent  as  they  had  done  on  two  previous  voyages. 
That  although  the  defendants,  not  having  then  under- 
stood the  custom  of  the  port,  had  agreed  to  it  in  the  two 
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previous  charter  parties,  t^ey  should  not  do  so  agaiu,  and 
should  decline  doing  any  more  business  with  that  charge. 

Whether  there  was  or  was  not  any  expresft'  agreement 
that  the  defendants  should  pay  to  6ra0(mian  &  Oo.  any 
further  or  other  commission  than  the  five  per  cent,  was 
the  subject  of  distinct  contradiction,  and  was  left  in  doubt 
by  this  evidence. 

Besort  was  therefore  had  to  evidence  of  the  usage  and 
custom  of  the  trade,  which,  in  the  double  aspect  of  the 
plaintiff's  claim  above  stated,  might  be  useful  for  either 
of  several  purposes,  viz.:  to  show  that  such  consignment 
commission  of  two  and  one-half  per  cent  on  the  gross 
chartered  freight,  was  the  customary  charge,  and  usually 
paid,  and  create  a  probability  that  Graseman's  testimony 
was  truthful  and  most  entitled  to  belief— or  to  show  that 
as  an  incident  to  the  consignment  to  them,  they  would  be 
entitled  to  charge  such  a  commission  to  the  defendants, 
without  any  terms  of  express  stipulation,  fixing  their 
compensation  as  consignees  of  the  ship  inward— -or  to 
show  that  as  an  incident  to  the  consignment,  they  would 
be  entitled  to  collect  the  freight  on  the  inward  cargo,  and 
so  earn  a  commission  and  receive  it  from  the  charterers. 

Accordingly  proof  was  given  relating  to  the  usage  and 
custom  of  trade  at  London. 

Graseman  testified  that  the  usual  commission  charged 
and  received  by  ship-brokers  and  merchants  for  collecting 
fireights  and  doing  the  business  of  a  ship  arriving  with 
cargo,  was  two  and  one-half  per  cent  on  the  inward  freight. 

That  his  firm,  when  they  procured  charters,  charged  and 
received,  (in  two  previous  instances  from  the  defendants, 
and  in  the  case  of  between  one  and  two  hundred  other 
instances  in  which,  since  1849,  they  had  procured  charters 
for  American  vessels  from  the  owners  thereof,)  five  per 
cent  for  procuring  the  charters,  and  fwo  and  one-half  per 
cent  on  the  gross  chartered  freight  as  a  consignment  com- 
mission for  doing  the  business  of  the  ship.  He  does  not 
say,  however,  that  this  charge  is  usual  or  customary  with 
others. 
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Another  witness  states  the  general  custom  was  to  charge, 
for  collecting  fi:eights  and  doing  the  business  of  a  ship 
arriving  with  cargo,  two  and  a  half  per  cent  "on  the  gross 
amount  of  the  freight  earned  by  the  ship/' 

Another  witness  states  the  usual  consignment  commis- 
sion to  be  two  and  half  per  cent  "on  the  gross  amount  of 
the  freight;"  that  he  has  had  to  pay  five  per  cent  for  pro^ 
curing  the  charter,  and  two  and  a  half  per  cent  on  return 
for  collecting  the  freight ;  and  he  mentions  235  instances 
within  his  knowledge,  in  204  of  which  two  and  a  half  per 
cent  consignment  commission  on  the  return  of  the  ship  to 
London  was  paid  upon  the  gross  freight  secured  by  the 
charter,  in  21  of  which  a  less  or  no  commission  was  paid, 
and  in  10  of  which  a  higher  rate  was  specified,  and  that, 
in  those  204  instances,  the  amount  of  the  consignment 
commission  was  not  mentioned  in  the  charter  party. 

Other  evidence  tended  to  show  that  the  usual  commis^ 
sion  paid  by  owners  for  effecting  charters  was  in  all  seven 
and  one-half  per  cent  on  the  gross  freight  secured  to  the 
owners  by  the  charter,  though  some  of  the  witnesses  think 
the  two  and  one-half  per  cent  consignment  commission 
was,  in  all  cases  under  their  observation,  expressly  stipu- 
lated, or  it  would  not  be,  according  to  the  custom,  payable. 

On  the  other  hand,  evidence  on  the  part  of  the  defend- 
ants tended  to  show,  that  although  consignees  of  a  vessel, 
collecting  the  freight  of  the  cargo  which  she  brings,  are 
entitled  to  a  commission  therefor,  when  they  have  had  no 
concern  in  procuring  the  ship's  charter,  and  that  such 
commission  is  payable  by  the  party  to  whom  the  freight 
belongs,  yet  that  this  custom  has  no  application  to  the 
relation  of  the  owners  of  the  ship  to  brokers  who  procure 
a  charter,  and  receive  a  commission  therefor. 

Some  witnesses  testify  that,  in  such  last  case,  the  broker, 
by  the  custom  and  usage,  receives  five  per  cent,  and  the 
vessel  is  consigned  to  him  on  the  return,  and  he  receives 
two  or  three  guineas  for  reporting  and  entering  the  ship^, 
and  the  owner  pays  him  nothing  more. 

Some  who  testify  to  the  same  effect,  add  that  this  five 
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per  cent  does  not  cover  the  commission  for  collecting  the 
freight  on  the  inward  cargo  or  hills  of  lading,  but  that 
that  is  the  bosiness  of  the  charterer,  and  not  paid  by  the 
owner  of  the  ship.  While  some  testify  that  where  the 
broker  is  paid  five  per  cent  for  procuring  the  charter,  that 
covers  the  collection  of  the  freight  upon  the  inward  bills 
of  lading. 

Others,  that  it  covers  all  commissions  payable  by  the 
owner,  including  the  collection  of  the  chartered  freight,  if 
the  vessel  returns  to  London — and  to  that  extent  the  col- 
lection of  the  freight  upon  the  inward  bills  of  lading — t.  «., 
so  far  as  such  collection  is  for  the  benefit  of  the  owner, 
but  it  does  not  cover  the  collection  of  such  freight  on  the 
bills  of  lading  for  the  benefit  of  the  charterer. 

One  witness  states  that  when  it  is  stipulated  that  the 
ship  shall  be  consigned  to  the  broker  on  her  return,  the 
five  per  cent  covers  all  his  charge.  But  when  the  owner 
voluntarily,  without  any  such  agreement,  consigns  his  ship, 
on  her  return,  to  the  same  broker,  the  latter  is  allowed  and 
charges  the  same  commission  as  in  cases  where  he  did  not 
procure  the  charter. 

Some  witnesses  consider  that  the  broker  is  not  bound  to 
take  the  consignment  inward  free  of  charge,  but  when  he 
does  take  such  consignment  it  is  not  usual  to  charge  the 
owner  any  commission  or  compensation,  except  the  fee  of 
from  two  to  five  guineas  for  reporting  and  entering  the 
ship. 

And  in  stating  the  amount  or  rate  of  commission  on 
consignment  of  vessels,  and  the  collection  of  her  freight, 
the  witnesses  differ  as  to  such  rate.  Most  of  them  name 
two  and  one-half  i>er  cent  as  usual  where  the  broker  has 
not  received  a  commission  for  procuring  a  charter,  or 
when  he  collects  for  the  benefit  of  the  charterer;  and  some 
state  one  and  some  one  and  a  half  per  cent,  and  some 
make  it  dependent  on  agreement. 

But  the  witnesses  for  the  defendants  are  numerous,  and 
the  testimony  overwhelming  that  there  is  no  general,  uni- 
form, established  usage  or  custom  in  London,  under 
Bosw.— Vol.  VIIL.  65 
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which  a  broker  who  has  procured  a  charter  and  been  paid 
five  per  cent  on  the  chartered  freight  or  gross  charter 
money,  is  entitled  to  charge  the  owners  another  or  further 
commission,  where,  by  stipulation  in  the  charter  party,  the 
ship  is  consigned  to  him  on  her  return  to  London. 

The  case,  then,  on  the  trial,  presented  this  condition  of 
the  proofs. 

Whether  there  was  an  express  agreement  by  the  de- 
fendants to  pay  Graseman  &  Go.  two  and  a  half  per  cent 
commission  on  the  charter  money,  (jC12,000,)  was  a  ques- 
tion involved  in  great  doubt  by  the  conflict  of  testimony. 

That  there  was,  in  the  absence  of  any  such  agreement, 
no  uniform,  established,  general  usage  or  custom  in  Lon- 
don for  brokers,  procuring  charters,  and  who  are  paid  five 
per  cent  therefor,  to  charge  or  receive  firom  the  owners 
such  a  consignment  commission,  although  the  ship  was 
consigned  to  them,  was  most  convincingly  proved  by  the 
defendants,  and  very  slight  proof,  if  any,  to  the  contrary 
was  given ;  though  instances  of  such  payment  to  Grase- 
man &  Co.,  and  one  or  more  other  houses,  was  testified  to. 

But  there  was  evidence  tending  to  show  that  had  the 
defendants  consigned  the  ship  to  Graseman  &  Co.,  they 
would,  according  to  the  usual  course  of  business,  have  col- 
lected the  Ireight  on  the  inward  bills  of  lading,  and  been 
entitled  to  receive  from  the  charterers  a  commission,  either 
on  the  whole  amount,  or  on  the  excess  over  and  above  the 
£6,500  unpaid  charter  money  then  due  to  the  defendants, 
and  for  which  the  defendants  had  a  lien  on  the  cargo. 

This  review  of  the  trial  and  the  condition  of  the  case 
upon  the  pleadings  and  all  the  proofs  which  were  given, 
will  render  the  discussion  of  the  exceptions  more  easy,  and 
I  tnist  intelligible. 

The  first  question  is  one  which  involves  the  admissibility 
of  a  large  liortion  of  the  plaintiff's  evidence,  and  is  raised 
by  numerous  objections  taken  to  testimony  by  the  defend- 
ants and  by  requests  to  charge.  The  charter  party  con- 
taining the  paragraphs  which  are  above  extracted  there- 
from, any  evidence  of  a  parol  agreement  to  pay  Graseman 
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&  Co.  any  commissions  other  than  the  five  per  cent,  was 
objected  to  on  the  ground  that  the  charter  party  must  be 
taken  to  be  the  written  memorandum  of  what  was  agreed 
on  that  subject.  For  the  like  reason,  all  evidence  of  a 
custom  or  usage  to  pay  the  broker  any  other  commission 
than  the  five  per  cent  was  objected  to. 

We  are  not  satisfied  that  the  charter  party  is  to  be 
regarded  as  in  any  sense,  the  agreement  between  the 
defendants  and  their  brokers,  or  even  as  presumptively 
defining  all  the  duties  which  the  brokers  should  perform, 
or  all  the  compensation  which  they  should  receive.  It 
was  an  agreement  in  form  and  in  fact  between  the  defend- 
ants' agent  and  the  charterers,  and  its  object  was  to  define 
their  rights  as  between  each  other.  There  was  propriety 
in  introducing  into  their  agreement  a  recognition  of  the 
agreement  to  give  Graseman  &  Go.  a  lien  on  the  freight 
for  their  five  per  cent  commission,  and  of  the  agreement 
to  consign  the  vessel  to  them  on  her  return.  The  defend- 
ants had  a  lien  on  the  cargo  for  the  charter  money.  Tbe 
charterers  themselves  had  an  interest  in  the  question  tp 
whom  the  ship  should  be  consigned,  and  through  whose 
hands  their  inward  freight  should  pass.  The  stipulation 
might  be  to  their  advantage,  or  it  might  operate  to  bind 
them  by  showing  their  concurrence  in  the  arrangement. 

Besides,  the  charter  party  was  entirely  silent  on  the 
subject  of  the  consignees'  compensation  for  receiving 
the  consignment  of  tlie  vessel  and  doing  her  necessary 
business  and  collecting  her  freights,  and  if,  according  to 
the  uniform  custom  and  usage  of  trade,  the  collection 
of  the  inward  freights  and  the  allowance  of  a  commission 
therefor  was  an  invariable  incident  to  the  consignment  to 
Graseman  &  Co.,  then  stipulating  that  such  consignment 
be  made  to  them,  carried  with  it  the  incidental  right  to 
earn  and  receive  from  some  one  (either  the  owners  or  char- 
terers) those  commissions. 

The  most  we  think  that  can  be  claimed  on  this  point  is, 
that  the  omission  to  insert  anything  in  the  charter  party 
respecting  Graseman  &  Oo.'s  compensation  for  the  con- 
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signment,  (viewing  these  paragraphs  in  the  charter  party 
as  recitals)  is  some  evidence  to  be  commented  upon  and 
submitted  to  the  Jury,  that  the  owners,  at  least,  were  not 
to  pay  them  any  additional  sum  besides  the  five  per  cent 
which  was  mentioned.  We  think  it  was  not  conclusive, 
and  did  not  preclude  proof  either  of  the  actual  agreement 
or  that  a  right  to  earn  farther  commissions  was,  by  the 
usage  and  course  of  trade,  an  incident  to  the  consignment 
which  was  agreed  to  be  made  to  them. 

This  disposes  of  a  very  large  number  of  the  exceptions 
taken  by  the  defendants,  which  arose  upon  the  same  or 
a  similar  objection  to  parts  of  the  plaintiff's  evidence 
throughout  the  case. 

So  in  relation  to  the  objection  to  proof  that  on  two 
other  occasions  the  defendants  had  paid  Graseman  &  Oo. 
the  two  and  a  half  per  cent  consignment  commission, 
which  they  claimed  on  the  whole  amount  of  the  charter 
money. 

Until  the  defendants'  explanation  of  those  payments 
appeared,  they  were  some  evidence,  either  that  the  de- 
fendants knew  when  they  employed  them,  that  that  was 
their  usual  charge  and  had  assented  to  its  propriety,  or 
that  they  knew  that  the  charge  was  in  conformity  with 
the  usage  and  custom  of  the  trade,  and,  therefore,  proper. 
And  this  is  especially  true,  where  in  one  of  those  instances 
the  terms  of  the  charter  party  were  like  that  now  in  ques- 
tion, and  was  silent  in  respect  to  the  subject  of  consign- 
ment commission. 

The  objection  to  what  the  master  of  the  vessel,  (Samuel 
Goodhue,)  told  the  witness  Wilkins,  had  it  been  confined 
to  what  Goodhue  said  was  contained  in  the  telegraphic 
message  from  one  of  the  defendants,  (Salter,)  would  we 
think,  have  been  well  taken.  It  was  mere  hearsay.  But 
the  objection  was  general  to  all  that  passed  on  that  occa- 
sion, and  a  portion  of  it  showed  that  the  plaiutifi"  offered 
to  report  the  ship,  and  declared  his  readiness  to  do  the 
oship's  business,  and  that  the  master  of  the  ship  not  only 
xefused  to  allow  that  but  even  to  wait  until  the  arrival  of 
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the  defendant  Salter.  These  latter  facts  were  competent 
and  bore  dbectly  upon  the  matters  iu  controversy.  The 
objection  was,  therefore,  too  comprehensive,  and  was  pro- 
perly overruled. 

The  objection  that  Platenlus,  when  inquired  of  in  rela- 
tion to  the  usage  in  London  in  1854,  was  not  shown  com- 
petent to  speak  of  the  usage,  having  been  a  merchant's 
clerk  iu  London  for  one  year,  and  that  in  1848  and  1849, 
was  probably  well  taken  when  made,  but  the  subsequent 
testimony  of  the  witness  to  his  subsequent  experience  and 
acquaintance  with  the  business,  obviated  the  objection  and 
rendered  the  exception  unavailing. 

The  objection  to  the  reading  of  certain  parts  of  two 
charter  parties,  which  are  said  in  the  case  to  be  stricken 
out,  and  the  exception  of  the  defendants  to  the  ruling,  we 
cannot  understand.  The  case  does  not  show  what  parts 
of  those  charters  were  stricken  out,  or  that  anything  was 
read  which  had  been  stricken  out.  Whether  the  objection 
was  well  founded  or  not,  we  cannot  determine.  That 
-when  an  agreement  is  offered  in  evidence  for  the  purpose 
of  showing  what  was  agreed  to  therein,  it  is  not  compe- 
tent to  read  as  parts  of  such  agreement,  clauses  which 
were  struck  out  before  the  agreement  was  signed,  is  so 
obvious  a  proposition  that  we  can  hardly  suppose  that  the 
contrary  was  ruled  on  this  occasion.  And  it  is  not  obvious 
that  parts  of  an  agreement  between  other  parties  which 
were  not  ajssented  to,  and  were  struck  out  so  as  to  form  no 
part  of  the  actual  agreement,  could  be  evidence  for  any 
purpose,  unless  possibly  it  might  be  to  contradict  some 
witness  who  had  testified  that  those  agreements  did  con- 
tain what  was  thus  erased  or  stricken  out.  But,  as  the 
case  is  made  up,  the  objection  is  not  intelligible,  and  we 
cannot  say  the  ruling  was  so  erroneous  as  to  call  for  a 
reversal  on  that  ground. 

We  do  not  perceive  how  the  letter  of  the  defendant 
Salter,  written  in  1852,  nearly  two  years  before  the  char- 
ter in  controversy  was  procured,  was  material,  except  so 
far  as  it  spoke  of  the  customary  commission.    As  to  that 
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part  of  it  no  objection  was  made  by  the  defendant,  and 
except  as  to  that  and  so  much  as  was  necessary  to  explain 
what  charters  Salter  referred  to  in  saying  two  and  one- 
half  per  cent  was  customary  "  on  such  charters,"  it  was 
wholly  irrelevant  and  should  have  been  rejected,  and  yet 
it  was  so  utterly  foreign  to  the  matter  before  the  Court 
and  Jury  that  we  do  not  see  that  the  reading  of  it  could 
possibly  have  affected  the  result.  It  is  true  that  whatever 
the  letter  contained  was  a  declaration  of  one  of  the  de- 
fendants, and  the  general  agent  of  the  others  authorized 
to  do  as  if  the  ship  was  his  own.  We  should,  however,  be 
very  reluctant  to  say  that  the  introduction  of  matter  so 
entirely  irrelevant  furnishes  ground  for  giving  efibct  to  an 
exception  and  for  disturbing  a  verdict.  And  yet  there 
must  be  some  limit  even  to  permitting  a  case  to  be  cum- 
bered with  such  matter,  even  though  we  cannot  see  that 
it  could  have  had  any  influence  on  the  Jury  in  determin- 
ing the  matter  in  controversy. 

The  supposition  of  Salter  in  relation  to  what  obli- 
gation he  was  incurring  at  the  time  he  was  negotiating 
for  the  charter,  was  not  competent  evidence,  and  was 
properly  excluded.  The  rights  of  the  parties  do  not 
depend  on  what  he  supposed,  but  on  what  was  said,  done 
or  agreed. 

The  question  put  by  the  defendants  to  their  witness, 
Salter,  whether  after  his  conversation  with  the  plaintiff, 
(in  which  he  had  refused  to  permit  Graseman  &  Co.  to 
procure  a  charter  upon  the  terms  of  charging  the  defend- 
ants two  and  a  half  per  cent  consignment  commission,) 
**  he  was  given  to  understand,  directly  or  indirectly,  by 
the  plaintiff  or  Graseman,  that  the  negotiation  for  the 
last  charter  paity  was  carried  on,  on  the  supposition  that 
they  were  to  receive  a  consignment  commission?"  was 
objected  to  when  Salter's  deposition  was  taken,  as  a  lead- 
ing question.  We  incline  to  the  opinion  that  the  question 
was  leading.  Put  to  their  own  witness  in  connection 
with  the  previous  course  of  examination,  it  indicated,  we 
think,  to  Salter,  the  answer  which  the  examining  Counsel 
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expected  and  desired.  (See  Oow.  and  Hill's  Notes  to 
Phil.  Ev.,  part  1,  p.  722  ;  note  502,  to  p.  268  of  Phillips' 
Text,  and  the  authorities  there  collected.)  The  testimony, 
however,  was  in  a  deposition  taken  apparently  de  bene  esse 
under  the  statute,  and  we  do  not  understand  that  the 
statute  permita  the  objection  that  a  question  is  leading,  to 
be  raised  on  the  trial.  (2  Rev.  Stat.,  393,  §  9.)  To  permit 
it  would  seem  to  conflict  with  that  species  of  discretion 
which  is  entrusted  to  a  Judge  before  whom  an  examina- 
tion is  had,  to  permit  leading  questions  where  he  discovers 
that  the  witness  testifies  unwillingly,  and  is  manifestly 
disposed  to  favor  the  party  adverse  to  him  who  is  examin- 
ing him.  (Hie  People  v.  Mather,  4  Wend.,  247.)  The 
objection,  however,  which  was  raised  at  the  trial,  is  hot 
stated  to  have  been  to  the  form  of  the  question — it  was 
general,  and  if  the  defendants'  Counsel  did  not  call  for  the 
ground  of  objection,  it  may  be  assumed  to  cover  any  legal 
objection  to  the  question ;  and  we  are  of  opinion  that  it 
was  properly  ruled  out,  because  it  sought  to  ascertain,  not 
what  Weber  or  Grasemau  said  to  the  witness,  but,  what 
impression  was  produced  upon  his  mind  by  what  passed, 
if  anything,  on  the  subject.  What  was  said  or  done  by 
Weber  or  Graseman,  or  whether  they  or  either  of  them 
said  anything,  and  if  so,  what,  on  the  subject,  were,  if 
put  in  proper  form,  the  comjietent  inquiries. 

The  defendants'  objection  to  the  reading  of  the  deposi- 
tion of  Robert  G.  Barclay,  was  that  a  plaintiff  is  not  enti- 
tled to  read  a  deposition  in  evidence  which  was  taken 
under  a  commission,  issued  on  the  part  of  the  defendants. 
No  other  ground  of  objection  is  suggested.  The  statute 
is  explicit  in  its  terms,  that  such  a  deposition  may  be  read 
in  evidence  on  the  trial,  by  either  party.  (2  Bev.  Stat.,  396, 
^  23.)    The  objection  was  properly  overruled. 

What  has  now  been  said,  in  effect,  disposes  of  most  of 
the  exceptions  to  the  refusal  of  the  Judge  to  charge  spe- 
cially various  propositions  requested  by  the  defendants' 
Counsel,  without  the  necessity  of  our  discussing  each. 

Those  request's  which  require  the  Court  to  instruct  the 
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Jury  that  the  plaintiff  could  not  recover  for  loss  of  good 
will,  seem  to  us  irrelevant.  They  were  properly  refused, 
whether  as  abstract  propositions,  correct  or  not,  for  no  such 
claim  appears  to  have  been  suggested  in  the  pleadings  or 
on  the  trial.  There  was  no  occasion  to  advert  to  the  sub- 
ject of  damages  for  loss  of  good  will,  for  no  such  damages 
were  sought. 

And  on  the  question  whether  if  the  vessel  had  been  con- 
signed to  Oraseman  &  Co.,  they  could  have  earned  a 
commission  on  the  freight  by  collecting  the  same  for  the 
charterers,  Broadwood  &  Barclay,  there  was  evidence  that 
might  warrant  the  inference  that  when  the  vessel  was  con- 
signed to  Graseman  &  Co.,  by  the  consent  of  the  charterers 
expressed  in  the  charter  party,  Graseman  &  Co.  would, 
according  to  the  usage  and  custom  of  trade,  have  been 
entitled  to  collect  the  freight  of  the  inward  cargo,  and 
have  their  commissions  upon  the  whole  of  such  freight. 
Some  of  the  evidence,  in  regard  to  the  incidents  of  a  con- 
signment and  the  usage  of  trade  tended  to  that  inference. 
It  was,  therefore,  not  error  to  refuse  to  instruct  the  Jury 
that  Graseman  &  Go.  would  not  have  had  a  right  to  col- 
lect the  whole  of  the  inward  freight,  or  that  Broadwood  & 
Barclay  would  have  had  a  right  to  collect  the  balance  after 
the  rent  and  charter  money  had  been  collected,  without 
paying  Graseman  &  Oo.  commissions  thereon,  or  that  the 
recovery  must  be  limited  to  two  and  a  half  per  cent  on  the 
amount  of  charter  money  unpaid  on  the  return  of  the  ship. 

But  there  are  some  exceptions  to  the  rulings  on  the  trial 
which  seem  to  us  well  taken. 

Against  the  objection  of  the  defendants,  the  belief  of  the 
witness  Graseman,  was  received,  that  the  reason  why  the 
vessel  was  not  consigned  to  them  on  her  return  to  London, 
"  was  that  the  owner  considered  that  by  not  so  consigning 
her,  they  should  not  be  obliged  to  pay  the  consignment 
commission  to  Graseman  &  Oo."  We  consume  no  time 
in  an  attempt  to  argue  that  Graseman's  belief  was  not 
competent  evidence.  If,  therefore,  what  he  stated  upon 
his  belief  was  matter  which  might  have  influenced  the 
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Jurj-,  the  objection  was  not  only  well  taken,  but  the  error 
was  a  material  one.  Now  if  any  witness  had  testified,  of 
his  knowledge,  that  the  defendants  "  consideredy^  or  that 
they  had  said  that  they  considered  that  by  not  consigning 
the  vessel  to  Oraseman  &  Co.  they  should  not  be  obliged 
to  pay  them  a  consignment  commission,  the  proof  would 
have  tended  strongly  to  the  conclusion  that  the  defend- 
ants "  considered  "  that  if  they  had  consigned  the  ship  to 
Graseman  &  Co.,  as  they  had  agreed  to  do,  the  latter  would 
have  earned  and  been  entitled  to  receive  from  them  such 
commission.  That  they  were  conscious  of  this  would  have 
been  an  obvious  inference,  and  so  the  proof  would  have 
tended  to  an  implied  admission  that  Graseman  &  Oo.  lost, 
by  their  breach  of  contract,  a  commission,  which,  had  it 
been  performed,  Graseman  &  Oo.  would  have  earned  and 
received.  The  matter  so  stated,  on  the  witness's  belief, 
was,  therefore,  if  it  were  established  as  a  fact,  not  only 
material  but  important.  The  belief  of  the  witness,  how- 
ever, was  not  competent  evidence  of  such  fact  and  should 
have  been  excluded. 

We  do  not,  upon  a  review  of^  all  the  evidence,  think  it 
probable  that  the  admission  of  this  evidence  had  an  influ- 
ence on  the  result,  but  we  cannot  judicially  say  that  it  had 
no  eflfect,  if  the  case  were  nicely  balanced  upon  the  other 
evidence.  We  cannot  say  that  it  might  not  operate  to  turn 
the  scale  against  the  defendants. 

The  statement  of  the  witness,  Platenius,  that  Graseman 
&  Oo.  did  more  than  half  the  business  done  in  London 
with  American  ships,  does  not  appear  to  us  to  have  been 
competent  testimony  for  any  purpose.  If  it  was  designed 
to  bear  on  the  question  of  usage,  in  connection  with  what 
had  been  shown  of  their  custom  to  charge  a  consignment 
commission  in  cases  like  the  present,  it  is  liable  to  the 
suggestion  that  proof  of  the  custom  of  a  particular  house 
is  not  competent  as  proof  of  general  usage ;  and  yet  the 
Jury  may  possibly  have  been  influenced  by  the  idea  that 
what  Graseman  &  Oo.  charged  in  more  than  half  the 
business  of  American  ships  went  far  to  establish  general 
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usage.  If  it  did  not  bear  on  that  qaestion,  it  seems  irrele- 
vant. If  it  did  not  influence  the  Jury  as  suggested,  it 
probably  did  no  harm ;  and  yet  the  Court  should  be  very 
cautious  in  declaring  judicially  that  evidence  not  compe- 
tent could  do  no  injury,  and  for  that  reason  disregard  an 
exception,  although  in  very  clear  cases  that  may  be  per- 
mitted. 

In  answer  to  one  of  tile  interrogatories  put  to  Graseman, 
and  also  to  Wilkin,  each  of  them  stated  that  if  the  ship 
had  been  consigned  to  Graseman  &  Oo.  on  her  return 
voyage,  "the  sum  upon  which  Graseman  &  Oo.  would 
have  been  entitled  to  charge  a  consignment  commission 
of  two  pounds  ten  shillings  per  centum,  was  twelve  thou- 
sands pounds  sterling,  that  being  the  amount  of  the  gross 
chartered  freight  of  the  vessel.  Now  whether  they  would 
have  been  so  entitled  was  one  of  the  main  questions,  if 
not  the  sole  point,  in  the  controversy  before  the  Court, 
and  it  depended  upon  the  question  whether  the  defend- 
ants agreed  to  pay  it,  or  whether,  by  the  usage  and  cus- 
tom of  the  trade,  it  was  charged  and  paid  as  an  incident 
to  the  consignment.  The  witnesses  might  properly  tes- 
tify, and  did  testify,  to  the  facts  relied  upon  to  prove  such 
an  agreement,  and  they  had  stated  all  that  they  knew  and 
were  desired  to  state  respecting  the  usage  and  custom. 
But  it  was  hardly  competent  to  permit  them  in  a  word 
to  decide  the  very  question  upon  which  the  Jury  were 
to  pass,  by  saying  that  Graseman  &  Co.  were  entitled 
to  charge  that  commission  and  upon  the  whole  charter 
money. 

We  are  aware  that  it  is  possible  to  give  an  unobjectiona- 
ble construction  to  this  language  by  interpreting  words 
of  reference  to  what  it  is  usual  and  customary  throughout 
the  trade  to  charge  and  receive,  and  make  the  witnesses 
say  that  by  said  usage  Graseman  &  Co.  would  receive 
the  commission  specified.  But  so  far  as  Graseman  had 
spoken  of  any  general  custom,  he  had  only  stated  that 
two  and  a  half  per  cent  on  the  gross  amount  of  inward 
freight  was  usually  charged  by  brokers  and  others  col- 
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lectiug  freights  aud  doing  the  business  of  a  ship  arriving 
with  cargo. 

We  think  the  testimony  was  objectionable  and  ought 
not  to  have  been  received. 

The  defendants,  in  connection  with  the  subject  of  con- 
yersatiou  between  Graseman  and  Kingsland,  one  of  the 
defendants,  on  the  examination  of  the  latter,  put  the  fol- 
lowing question,  which  was  objected  to  by  the  plaintiff 
and  excluded,  viz.:  "What  was  said  by  the  plaintiff 
about  commencing  the  suit  in  the  City  of  New  York  rather 
than  in  London?" 

The  ground  of  this  objection  is  not  stated,  nor  did  it,  so 
far  as  we  can  discover,  appear  whether  the  conversations 
referred  to  were  before  or  after  Graseman  had  assigned  his 
interest  in  the  claim  to  his  partner  Weber.  It  is  probable 
that,  although  the  word  "plaintiff"  was  used  in  the  ques- 
tion, Graseman  was  the  person  intended  thereby — and  if 
the  conversation  referred  to  were  after  such  assignment, 
then  what  Graseman  said  was  not  competent  evidence, 
unless  the  answer  would  have  shown  some  contradiction 
between  what  was  said  and  what  Graseman  had  testified 
in  his  deposition,  or  would  otherwise  affect  his  credibility, 
-^nd,  if  the  proof  of  the  conversation  was  for  the  purpose 
of  contradicting  Graseman,  then  the  rule  requires  that  he 
should  be  first  examined  on  the  subject.  AVhat  would 
have  been  the  answer — whether  it  would  have  had  any 
relevancy  to  the  matters  in  issue — we  cannot  know.  It 
would  have  been  quite  proper  to  require  the  Counsel  to 
state  to  the  Court  what  he  designed  to  elicit,  so  far,  at 
least,  as  to  enable  the  Court  to  see  that  it  would  either 
contradict  Graseman  or  involve  some  statement  or  admis- 
sion which  might  legally  affect  the  question  at  issue  or 
the  credibility  of  the  witness.  On  the  other  hand,  if  by 
the  "plaintiff"  in  the  question  was  intended  Weber,  the 
testimony  was  in  its  nature  competent,  and  its  relevancy 
could  not  safely  be  determined  on  the  mere  face  of  the 
question. 

We  do  not  discover  any  just  ground  for  rejecting  a  por- 
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tion  of  the  testimony  of  tbe  witness,  Salter,  (by  wbom 
the  negotiation  witb  Graseman  &  Co.,  in  respect  to  their 
employment  and  tbe  tenns  of  the  charter,  was  conducted 
on  the  part  of  the  defendants,)  in  which  he  stated  what 
passed  between  him  and  the  plaintiff  at  the  time.  The 
plaintiff's  Counsel,  as  stated  in  the  case  objected  to  that 
portion  of  the  witness's  answer,  which  relates  to  negotia- 
tions in  respect  to  the  amount  for  which  the  ship  should 
be  chartered.  It  was  in  that  negotiation,  according  to 
the  testimony  of  Graseman,  that  the  payment  of  two  and 
a  half  per  cent  consignment  commission  was  agreed  to. 
The  witness,  Graseman,  had  been  asked  whether  there  was 
any.  agreement  in  regard  to  the  commission  or  compensa- 
tion which  Graseman  &  Co.  were  to  receive  for  efiecting 
or  procuring  such  charter,  and  if  yea,  to  state  fiilly  and  in 
detail  the  terms  and  conditions  of  the  agreement,  and 
farther,  upon  what  terms  a  charter  party  was  executed. 
His  testimony  and  Salter's,  in  regard  to  any  agreement  to 
I)ay  or  allow  them  any  consignment  commission,  were  in 
direct  conflict.  In  tbe  answer,  a  part  of  which  was  exclud- 
ed, and  in  reply  to  a  distinct  question  calling  for  the 
answer,  (and  which  question  does  not  appear  to  have  been 
objected  to  on  the  trial,)  Salter  stated  the  whole  negotia- 
tion relating  to  the  charter  in  detail.  We  think  it  was 
competent  for  the  defendants  to  have  all  those  details,  not 
because  the  terms  of  the  charter  were  in  dispute,  but  in 
order  that  the  whole  of  the  res  gesUe  might  be  before  the 
Jury  just  as  it  occurred,  and  that  it  did  not  embrace  any 
such  terms  or  conditions  requiring  the  payment  of  such 
commission  to  Graseman  &  Co. ;  for  it  is  to  be  borne  in 
mind  that  Salter  did  not  negotiate  with  the  charterers  at 
all.  The  whole  of  the  terms  and  conditions  upon  which 
he  accepted  the  charter  were  settled  between  him  and 
Graseman  &  Co.,  and  it  was  proper,  we  think,  to  allow 
him  to  state  all  that  passed  on  the  subject.  In  cases  of 
contradiction  between  witnesses,  the  Jury  are  at  liberty 
to  consider  the  probability  of  the  narrative  by  them  re- 
spectively given ;  to  that  end  Salter's  account  of  the  entire 
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transactioii  was  proper  to  be  looked  at.  Besides,  the  very 
testimony  rejected,  exiiibited  Grasemaa  &  Co.,  or  Weber, 
(one  of  the  firm,)  while  he  had  in  his  possession  a  charter 
party  abready  signed,  securing  to  the  defendants  £12,000 
charter  money,  endeavoring  to  pursuade  Salter  to  accept 
a  charter  at  a  less  rate,  and  it  may,  with  some  plausibility, 
at  least,  be  argued  that  it  was  not  probable  Weber  knew 
or  expected  that  Graseman  &  Oo.  were  to  have  not  merely 
five  i>er  cent,  but  seven  and  one-half  per  cent  on  the  gross 
charter  money,  and  yet  endeavored  to  reduce  that  gross 
amount  and  with  it  their  own  commissions.  We  think 
the  entire  negotiation  between  Graseman  &  Go.,  and 
Salter,  was  competent,  and  the  defendants  should  have 
been  permitted  to  give  it  in  evidence* 

The  witness,  Barclay,  when  examined  in  relation  to  the 
usual  and  customary  compensation  for  effecting  charters, 
stated  that  it  was  five  per  cent;  but  that  he  did  not 
know  what  service  the  broker  renders  for  the  commission 
or  compensation  received,  and  did  not  know  whether  it 
included  the  services  of  reporting  the  vessel  inwards. 
Having  thus  stated  his  ignorance,  he  was  permitted 
against  the  defendants'  objection  to  state  his  opinion, 
that  the  five  per  cent  did  not  include  the  consignee's  com- 
missions for  collecting  the  freight  upon  the  inward  bills 
of  lading,  the  collection  of  such  freight  being  the  business 
of  the  charterer.  This  opinion  corresponded  with  the  tes- 
timony of  some  of  the  defendants*  witnesses,  in  part,  but 
most  of  them  had  stated  that  the  five  per  cent  did  cover 
the  services  for  collecting  the  freight  on  the  inward  cargo, 
so  far  as  that  collection  was  made  for  the  benefit  of  the 
owners  of  the  vessel  as  a  means  of  securing  the  unpaid 
charter  money.  It  was,  we  think,  not  competent  to  allow 
a  witness  who  said  he  did  not  know  what  service  the 
broker  rendered  for  the  five  per  cent  commission,  to  give 
such  an  opinion.  It  was  an  opinion  by  one  who  not  only 
was  not  an  expert,  but  by  one  who  did  not  profess  to  have 
knowledge  of  the  fact. 

This  ruling,  as  also  most  of  those  above  referred  to 
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which  we  deem  erroneous,  may  not  have  been  very  im- 
portant, but  they  were  just  grounds  of  exception,  and  it 
is  a  delicate  matter  for  the  Court  to  say  that  the  defend- 
ants could  not  have  been  prejudiced  thereby. 

How  the  considerations  which  induced  the  charterers  to 
give  for  the  charter  more  than  they  first  offered,  were 
competent  evidence  for  the  plaintiffs,  we  do  not  perceive, 
when  it  does  not  appear  that  the  defendants  had  any 
interview  with  the  charterers,  or  had  any  knowledge  of 
those  inducements — ^i)ossibly,  if  the  defendants  had  been 
permitted  to  give  the  evidence  of  the  whole  negotiation 
between  Salter  and  Grasemau  &  Co..  in  which  the  efforts 
of  the  latter  to  induce  him  to  accept  less  than  £12,000, 
for  the  charter,  appeared,  the  fact  that  Graseman  &  Co, 
had  agreed  to  guarantee  the  charterers  against  loss,  might 
have  been  admissible  by  way  of  explanation  of  their 
apparent  inconsistency  above  suggested,  but  as  the  case 
stood,  it  appears  to  us  that  Barclay's  testimony  to  what 
induced  him  to  offer  £12,000  for  the  charter,  was  irrelevant 
and  improperly  received. 

An  error,  which  is  probably  more  important  than  any 
which  have  been  mentioned,  is  found,  we  think,  in  the 
instruction  to  the  Jury  that  "  if  they  should  find  that  the 
five  per  cent  commission  is  compensation  for  collecting  the 
amount  of  the  unpaid  charter  money,"  (i.  c,  the  £6,500,) 
"and  that  for  all  collections  over  and  above  what  would  be 
sufiicient  to  pay  the  unpaid  charter  money,"  (i.  c,  for  col- 
lecting the  £3,100,)  "full  commissions  of  2i  per  cent  are 
chargeable,  th^Uf  in  consequence  of  the  breach  by  the  de- 
fendants of  the  contract  to  consign,  the  plaintiffs  have  lost 
the  opportunity  of  earning  commissions  for  the  collec- 
tion of  the  freight  of  the  return  cargo,  and  are  entitled  to 
recover  what  they  might  have  so  earned."  To  this  the 
defendants  excepted. 

This  instruction  is  so  palpably  inconsistent  with  itself, 
the  conclusion  being  almost  in  terms  a  contradiction  of 
the  premises,  that  we  greatly  doubt  that  the  case  was,  in 
this  respect,  correctly  settled. 
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The  unpaid  charter  money,  when  the  vessel  returned, 
was  f  6,500,  The  freight  of  the  return  cargo  was  ^9,600, 
and  the  excess  of  such  freight  over  and  above  the  unpaid 
charter  money  was,  therefore,  £3,100.  If  then,  the  five 
per  cent  was  full  compensation  for  collecting  the  unpaid 
charter  money,  and  Oraseman  &  Oo.  were  only  entitled  to 
charge  for  collecting  the  excess,  £3,100,  then  obviously 
they  have  been  paid  for  their  whole  service,  except  two 
and  one-half  per  cent  on  £3,100,  and  that  is  all  that  they 
lost  by  the  neglect  to  consign  the  ship  to  them. 

If  the  instruction  had  been  in  terms,  or  if  it  could  be 
construed  to  mean,  on  the  hypothesis  suggested,  *'the 
plaintiffs  have  lost  the  opportunity  of  earning  commis- 
sions for  the  collection  of  the  freight  of  the  return  cargo, 
and  are  entitled  to  recover  what  they  might  have  so 
earned,  so  far  as  it  was  not  covered  by  the  five  per  cent," 
it  would  have  been  consistent  and  accurate  in  its  result. 

If  the  instruction  be  taken  as  it  stands  in  terms  in  the 
case,  it  is  wrong.  It  instructed  the  Jury  in  effect  that  the 
plaintiffs  would  be  entitled  to  recover  what  they  might 
have  earned  by  collecting  the  freight  of  the  return  cargo, 
even  though  they  had  actually  received  a  payment  which 
compensated  them  fully  for  collecting  £6,500  thereof. 

Inconsistent  as  the  instruction  appears,  still  we  cannot 
say  that  the  Jury,  (if  in  fact  instructed  in  the  language 
contained  in  the  case  as  settled,)  were  not  misled  by  it. 
The  amount  of  the  verdict,  ($1,531.49,)  corresponds  very 
nearly  with  the  amount  of  two  and  one-half  per  cent  on 
£9,600,  (the  freight  of  the  inward  cargo,)  and  the  interest 
thereon,  and  the  statement  of  the  plaintiff's  Counsel  pre- 
fixed to  his  points  submitted  on  the  argument  of  this 
appeal,  affirms  that  the  verdict  was  for  the  amount  of  the 
commission  at  two  and  one-half  per  cent  on  that  sum. 
The  instruction  referred  to  perniitted  the  Jury  to  find  that 
sum,  although  they  should  find  that  the  five  per  cent 
already  paid  was  compensation  for  collecting  £6,500,  part 
thereof.  We  cannot  say  that  the  Jury  did  not  render  their 
verdict  in  obedience  to  this  precise  instruction. 
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For  these  reasons,  we  think,  the  judgment  should  be 
reversed,  and  a  new  trial  ordered*  Costo  to  abide  the 
event 


James  Bu^jten,  Plaintiff  and  Bespondent,  t?.  The  Ori- 
ent Mutual  Insurance  Company,  Defendants  and 
Appellants. 

1.  An  agreement  to  insure  a  cargo  to  be  laden,  provided  the  reesel  sail  within 
a  given  time,  which  agreement,  though  contingent  as  to  the  amount  to  be 
covered  and  the  rate  of  premium,  provides  means  for  ascertaining  them 
with  certainty  as  soon  as  the  lading  is  completed  and  the  day  of  sailing 
fixed,  is  valid,  and  the  insurers  are  bound  to  give  a  policy  on  the  vessel's 
sailing  within  the  given  time,  and  the  insured  is  bound  to  pay  the  premium 
accordingly. 

2.  The  issuing,  in  consequence  of  such  agreement,  of  a  policy  containing  ma- 
terial errors  resulting  from  mistake  of  the  agent  of  the  insurers  in  communi- 
cating the  faqts  to  them,  and  the  agent's  error  in  requiring  the  insured  to 
pay  a  premium  which  is  less  than  the  rate  agreed,  and  less  than  the  agent 
was  authorized  to  insure  at,  do  not  impair  the  liability  of  the  insurers  upon 
the  original  agreement ;  and  upon  a  loss  the  insured  may  recover  on  the 
agreement  to  insure,  deducting  the  balance  of  the  premium  unpaid. 

3.  It  seems  that  in  an  action  of  an  equiUible  nature  upon  such  agreement,  it 
is  unnecessary  to  adjudge  that  a  new  policy  be  issued. 

4.  In  a  judgment  entered  upon  a  decision  by  tlie  Court  afler  trial,  it  is  suffi- 
cient to  refer  to  the  decision  without  reciting  its  particulars,  and  recitals  of 
particulars  in  which  the  decision  is  erroneous  may  be  struck  out  upon  an 
appeal  from  the  judgment,  where  the  errors  are  such  as  to  be  cured  by  the 
prevailing  party  consenting  to  reduce  the  recovery. 

5.  Whether  a  communication  by  an  insurance  company  to  their  agent  having 
a  general  authority  to  insure,  that  they  approve  of  the  tariff  of  rates  which 
he  has  suggested  in  his  letters  to  them,  reserving  their  right  to  modify 
them,  can  be  regarded  as  any  limitation  of  his  authority.   Qiuere, 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  April  12;  decided,  June  29,  1861. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff, 
entered  upon  the  decision  of  Mr.  Justice  Moncriep,  before 
whom  the  cause  was  tried  without  a  Jury. 
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The  maio  £aicts  from  which  the  controversy  arises  are 
as  follows: 

The  defendants,  a  Marine  Insurance  Company  in  New 
York,  employed  McLimont  as  their  agent  in  Quebec, 
under  a  letter  of  authority  dated  December  14th,  1854. 

The  agent,  McLimont,  did  not  issue  policies  to  parties; 
they  were  always  issued  by  the  Company  in  New  York 
upon  his  returns  of  risks  agreed  to  by  him. 

The  plaintiflF  in  the  end  of  September,  or  beginning  of 
October,  1855,  made  an  application  in  writing  to  McLimont 
for  insurance  on  the  cargo  of  the  Azoff,  to  which  he  agreed, 
the  material  parts  of  which  were  transmitted  by  him  on 
the  16th  of  October  to  the  Company, 

By  this  agreement  the  cargo  was  to  be  deemed  insured, 
it  being  a  condition  that  the  vessel  should  s;iii  before  the 
10th  of  November;  the  amount  of  premium,  however, 
was  not  yet  ascertained,  it  being  contingent  upon  what 
should  prove  to  be  the  invoice  price  of  the  cargo,  and, 
also,  upon  how  early  in  the  season  the  vessel  should  sail. 
The  details  of  the  agreement  in  these  respects,  are  stated 
in  the  opinion  of  the  Court. 

On  the  11th  of  October,  the  plaintiflF's  agent  instructed 
McLimont  to  have  the  policy  specify  the  loth  of  October 
as  the  day  of  sailing;  but  the  agent  failed  to  communicate 
this  request  to  the  Company,  and  a  policy  was  forwarded 
by  them  to  the  agent,  which  specified  that  the  vessel 
should  sail  on  the  10th  of  October,  and  fixed  the  premium 
at  three  per  cent.  The  agent  of  the  plaintiff,  on  receiving 
the  policy,  called  on  the  defendants'  agent,  requesting 
him  to  alter  the  date  of  sailing,  which  the  agent  agreed 
to  do,  and  did,  by  changing  that  date  from  10  to  1q. 
According  to  the  agreement,  such  extension  required  an 
additional  premium  of  one  per  cent  to  conform  to  the 
specified  rates,  which  called  for  four  per  cent  after  Octo- 
ber lOth.  But  no  alteration  was  made  in  the  rate  of  pre- 
mium in  the  policy,  which  remained  at  three  per  cent. 
The  policy,  as  altered,  was  received  by  Mr.  Bunten  as  the 
company's  policy. 

Bosw.— Vol.  VIU.        57 
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McLimont,  the  defendants'  agent,  made  a  first  retnm 
of  the  premium  at  three  per  cent,  and  afterwards  an  addi- 
tional half  per  cent  at  the  end  of  his  statement,  making 
three  and  a  half  per  cent,  and  this  was  all  the  premium 
returned  or  paid. 

The  cargo  insured  was  totally  lost  October  29th,  1855. 

Before  the  present  action,  the  plaintiff  brought  an 
action  upon  the  policy  and  recovered  a  verdict  which  was 
'  set  aside,  and  a  new  trial  granted;  the  Court  holding  that 

the  agent  had  not  authority  to  make  such  alteration  in  the 
policy.  That  decision  is  rejiorted  in  4  Bosw.,  261.  The 
plaintiff  then  discoDtiuued  that  action,  and  commenced 
the  present  action  to  compel  the  defendants  to  issue  a 
policy,  according  to  the  agreement;  or  to  have  the  altered 
policy  corrected  or  reformed  by  erasing  the  warranty  to 
sail  therein  "October  10th,  1855,"  and  leaving  a  blank 
instead  thereof,  or  substituting  in  place  thereof,  "Novem- 
ber 10th  or  October  15th,"  aud  by  erasing  the  words 
"three  per  cent,"  and  leaving  a  blank  instead,  or  by 
changing  the  words  so  that  they  shall  express  the  rate  of 
premium  actually  paid  by  the  i)laintiff  to  the  defendants' 
agent;  and  to  recover  thereon  $4,317.10,  with  interest 
Ixom  the  3d  December,  1855. 

Alexander  Hamilton^  Jr.j  for  the  defendants,  appellants. 

I.  To  invoke  the  power  of  a  Court  of  equity  to  correct  a 
written  instrument,  the  mistake  must  be  shown  by  the 
strongest  possible  evidence ;  that  which  is  entirely  exact 
and  satisfactory  ;  and  the  evidence  is  not  such  here 

II.  The  complaint  is  uncertain  as  to  the  agreement.  It 
asks  for  various  inconsistent  alterations;  and  asks  that 
the  premium  may  be  inserted  according  to  the  fact  ot 
actual  payment. 

This  would  be  making  a  contract  for  the  parties  accord- 
ing to  the  facts  as  they  subsequently  took  place — not 
coiTecting  or  reforming  a  contract  already  made. 

lit.  In  reforming  a  policy,  much  sti'ess  is  always  placed 
I  upon  the  written  application  or  memorandum  of  insnranco 


NEW  TOEK— JUNE,  1861.  451 

Bunten  t.  The  Orient  Mutual  Insurance  Companj. 

previously  made;  as  this  is  the  real  contract^  and  here 
the  policy  agrees  with  the  written  memoraudum,  and  thus 
the  Court  must  go  behind  this  to  conversations  between 
the  agents,  testified  to  after  the  lapse  of  four  or  five  years. 

The  policy  as  corrected  was  taken  and  delivered  as  the 
contract.    How  can  it  be  reformed  ? 

IV.  The  policy,  if  reformed,  would  not  entitle  the  plain- 
tiff to  a  recovery.  If  the  premium  is  left  in  blank  the 
contract  is  obviously  bad.  If  it  is  filled  in  at  the  amount 
actually  paid,  (three  and  a  half  per  cent,)  it  is  equally 
void,  for  the  tariff  rate  was  four,  and  the  agent  had  no 
authority  to  take  less,  and  the  tariff  was  known  to  plain- 
tiff's agent. 

Edwards  PierrepcnU  for  the  plaintiff,  respondent. 

I.  The  plaintiff  having  established  the  allegations  of  the 
complaint,  was  entitled  to  have  defendants  deliver  a  policy 
and  pay  to  him  the  sum  specified.  {Bidwell  v.  The  Astor 
Mutual  Ins.  Co.,  16  N.  Y.  E.,  263.) 

II.  It  was  conclusively  proved  that  defendants'  agent 
made  such  a  contract,  and  that  he  had  full  authority  for 
that  purpose.  It  was  not  for  the  plaintiff  to  inquire  if  the 
agent  was  authorized  to  insure  at  such  rates.  (Perkins  v. 
Wash.  Ins.  Co.,  4  Cow.,  645 ;  Lighthody  v.  The  North  Am. 
Im.  Co.,  23  Wend.,  18 ;  2  Kent's  Com.,  620,  et  seq.,  marg. 
paging ;  Johnson  v.  Jones,  4  Barb.,  369 ;  N.  Y.  Central 
Ins.  Co.  V.  Tlie  National  Protection  Ins.  Co.,  20  Barb.,  468, 
476 ;  Hatch  v.  Taylar,  10  N.  H.  E.,  538,  548,  549.) 

By  the  Court — Woodruff,  J.  The  testimony  of 
James  Bunten,  Jr.,  given  on  the  trial,  was  to  the  effect 
that  at  or  about  the  1st  of  October,  1855,  he  applied  to 
the  agent  of  the  defendants,  in  Quebec,  for  insurance  on 
a  cargo  of  lumber  in  process  of  being  laden  on  board  the 
barque  Azoff.  That  the  agent  gave  him  a  tariff  of  rates 
of  premium  varying  with  the  days  named  therein  for  the 
sailing  of  vessels,  down  to  the  tenth  of  November,'  and 
^aid  that  the  premium  of  insurance  would  be  according  to 
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those  rates.  That  he  then  agreed  to  the  iusurance  at  those 
rates,  and  the  agent  told  him  to  consider  the  cargo  insared, 
provided  the  vessel  sailed  before  the  tenth  of  November. 
That  the  amount  insured,  as  then  agreed,  was  the  invoice 
cost  of  the  cargo,  increased  by  the  addition  of  ten  per 
cent,  but  that  the  actual  amount  or  sum  could  not  be 
ascertained  until  the  lading  was  completed.  That  the  day 
of  sailing  could  not  then  be  llxed,  and  the  agent  agreed 
that  the  premium  should  be  fixed  according  to  the  tariff 
which  the  agent  handed  to  him.  That  in  the  agreement 
there  was  no  warranty  as  to  the  day  of  sailing,  though  the 
witness  understood  at  the  time  that  the  agent  could  not 
take  a  risk  on  a  vessel  to  sail  after  the  tenth  of  November. 
And  with  that  qualification  the  agreement  was  that  he 
should  pay  the  premium  which  was  chargeable  according 
to  the  tariff,  and  according  to  the  time  the  vessel  actually 
sailed  or  proceeded  to  sea. 

If  such  an  agreement  as  this  was  made  b}"^  the  agent  of 
the  defendants,  and  he  had  authority  to  make  such  an 
agreement,  I  perceive  no  ground  upon  which  the  defend- 
ants can  refuse  to  perform  it. 

That  this  agreement  was  made  was  testified  in  unquali- 
fied terms,  and  the  agreement  is  one  which  disposed  of 
every  material  particular,  and  enabled  the  parties  to  say, 
the  moment  the  lading  was  completed,  to  what  amount 
and  upon  what  terms  the  plaintiff  was  insured,  and,  even 
while  the  day  of  sailing  remained  undetermined,  the  scale 
of  prices  furnished  the  certain  and  precise  test  of  the 
amount  of  premium  so  soon  as  the  day  of  actual  sailing 
should  be  known.  Here  are  all  the  elements  of  a  valid, 
binding  agreement,  certainty  in  its  provisions,  considera- 
tion and  mutual  assent. 

That  this  agreement  wJis  made  is  also  testified  by  McLi- 
(iBont,  the  defendants'  witness,  their  agent  in  the  transac- 
tion. He  says  the  iusurance  was  agreed  to,  that  the  only 
condition  was  that  the  vessel  should  sail  on  or  before  the 
tenth  of  November  following.  That  the  rate  of  premium 
was  not  absolutely  fixed,  but  that  it  was  to  be  in  accord- 
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ance  with  the  tariflf  of  rates  which  he  produced  on  his 
examination,  and  was  to  depend  on  the  day  of  the  sailing 
of  the  vessel.  That  if  she  sailed  on  or  before  the  tenth 
of  October,  the  rat«  was  to  be  three  per  cent,  if  after  that 
date  and  before  the  t^nth  of  November,  the  rate  was  to  be 
higher  and  in  accordance  with  such  tariff.  That  the  day 
of  sailing  of  the  vessel  was  not  fixed  by  the  contract,  ex- 
cept that  it  should  not  be  later  than  the  tenth  of  Novem- 
ber. And  the  precise  amount  or  valuation  of  the  cargo 
was  not  fixed,  because  the  agent  of  the  plaintiff  had  not 
received  his  invoice  of  the  cost  and  could  not  ascertain 
such  cost  until  the  time  when,  her  lading  being  completed, 
the  vessel  should  sail. 

Here  is  the  testimony  of  the  plaintiff's  agent  and  of 
the  defendants'  agent  and  witness,  and  to  the  same  pur- 
port, in  respect  to  this  agreement ;  and  to  this  testimony 
there  is  no  contradiction. 

To  my  mind  it  establishes  a  valid  binding  agreement, 
tmder  which  the  defendants  became  bound  to  execute  a 
policy,  insuring  the  plaintiff  to  the  amount  of  his  invoice 
cost  with  the  ten  per  cent  addition,  and  by  which  the 
plaintiff  was  bound  to  pay  to  them  such  premium  as 
according  to  the  tariff  of  rates  above  referred  to  was 
chargeable  according  to  the  time  when  the  vessel  should 
sail,  provided,  however,  the  agent  of  the  defendants  had 
authority  to  take  a  risk  for  them  upon  those  terms. 

The  only  apparent  discrepancy  between  these  witnesses 
in  relation  to  these  interviews  is,  that  Bunten,  the  plain- 
tiff's agent  and  witness  says,  that  McLimont,  the  defend- 
ants' agent,  gave  him  the  tariff  of  rates,  while  McLimont 
says  he  did  not  exhibit  to  Bunten  the  list  or  tariff  of  rates 
of  premium,  but  informed  him  what  the  rate  of  premium 
would  be.  This  discrepancy  is  of  little  moment — ^it  still 
leaves  the  important  fact  that  the  rates  were  communica- 
ted and  agreed  to,  and  whether  it  was  done  orally  or  by 
showing  the  paper  on  Xvhich  the  tariff  was  written,  is  of 
no  moment — it  is  a  particular  in  respect  to  which  either 
of  those  two  witnesses  might  be  mistaken,  without  weak- 
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ening  the  force  of  their  united  testimony  to  the  agreement 
itself,  including  all  its  essential  details  and  particularsy 
and  ^IcLimont  furnishes  in  his  testimony  the  means  of 
making  the  contract  definite  as  to  premium,  by  annexing 
to  his  deposition  the  tariff  referred  to,  which  he  says  was 
approved  by  the  defendant-s,  according  to  which  vessels 
sailing  between  the  1st  and  10th  of  October  inclusive, 
were  to  be  charged  three  per  cent  premium,  and  vessels 
sailing  between  the  10th  and  20th  inclusive,  were  to  be 
charged  four  per  cent  premium,  and  the  rates  increased 
thereafter  for  successive  periods  to  and  including  the  10th 
of  November. 

Now,  that  the  defendants'  agent  had  authority  to  bind 
the  defendants  as  insurers  upon  risks  like  that  offered  to 
him  by  the  plaintiff,  cannot  be  denied.  The  letter  of 
authority  under  which  he  acted,  dated  Dec.  14th,  1834, 
after  stating  the  commissions  to  be  allowed  to  him,  and 
the  reliance  of  the  defendants  upon  his  caution  and  dis- 
cretion in  the  risks  he  should  take,  declares  as  follows: 
"We  agree  to  your  taking  risks  for  us  to  the  following 
extent;"  •  •  •  "3d,  upon  cargoes  of  lumber,  Quebec 
to  Great  Britain  and  continent  of  Europe,  in  good  vessels 
ranking  not  lower  than  A.  2,  and  avoiding  such  new  ves- 
sels as  are  on  their  first  trip  or  slightly  put  together,  not 
more  than  $5,000  by  each,  with  a  discretion  of  going  as 
far  as  $7,500,  on  such  as  you  consider  more  than  ordina- 
rily desirable,"  and,  after  mentioning  other  risks  he  might 
take,  the  letter  adds,  "We  approve  the  tariff  of  rates  you 
have  presented  us  as  applicable  to  the  several  classes  of 
risks  ♦  •  •  reserving  our  right  of  making  such  modi- 
fications as  we  may  deem  necessary." 

It  is  not  claimed  that  the  risk  taken  by  the  agent  upon 
the  lumber  for  the  Azoff  was  not  a  proper  risk  to  be  taken 
under  this  letter  of  authority ;  and  if  so,  then  the  utmost 
that  the  defendants  can  claim  is,  that  their  agent  must» 
in  fixing  the  premium  for  the  risks  he  tbok,  conform  to  the 
tariff  referred  to  in  the  letter,  or  to  such  modifications 
as  the  Oompany  might  afterwards  make.     Even  this  is 
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asking  a  great  deal.  What  that  tariff  was  does  not  appear 
in  the  case,  and  it  did  not  appear  in  the  defendants'  letter 
of  authority,  and  it  is  not  easy  to  see  how,  when  the 
defendants  had  given  to  their  agent  the  very  large  discre- 
tion which  the  terms  of  their  letter  import,  they  could 
have  expected  him  to  secure  to  them  any  business  what- 
ever, where  the  security  of  customers  would  depend  upon 
his  conforming,  in  respect  to  rates  of  premium,  to  an 
arrangement  between  the  Company  and  him,  which  was 
not  disclosed  in  the  letter  of  authority,  but  was  contained 
in  a  letter  held  by  the  Company,  the  customers  having  no 
means  of  information  except  perhaps  the  assurance  of  the 
agent  himself,  which  alone  would  be  insufficient  to  prove 
his  authority,  if  proof  should  be  necessary.  It  would  be 
no  violent  construction  to  say  that  the  letter  contained  a 
general  authority  to  take  risks  of  the  classes  designated, 
the  concluding  paragraph  being  merely  an  intimation  that 
the  Company  approved  the  rates  of  premium  which  he,  in 
his  confidential  correspondence  with  the  Company,  (which 
it  was  not  designed  to  communicate  to  the  customers,) 
had  suggested.  But  whether  the  reference  here  made  to 
the  rates  of  premium  be  or  be  not  regarded  as  a  limitation 
of  McLimont's  authority,  does  not,  I  think,  affect  this  case 
in  the  view  of  the  evidence  above  suggested. 

The  agreement  was  that  the  rate  of  premium  should  be 
paid  according  to  the  tariff  of  premiums,  which  one  wit/- 
ness  says  was  exhibitM  or  given  to  him,  and  the  other 
says  was  verbally  stated.  And  this  tariff  is  stated  by  the 
defendants'  witness,  and  argued  strenuously  by  the  de- 
fendants' Counsel,  to  have  been  the  exhibit  B  contained 
in  the  case  from  which  the  rates  in  the  case  are  trans- 
cribed. And  this  tariff  was  according  to  the  last  instruc- 
tions of  the  Company. 

In  this  connection,  however,  and  in  reference  to  the 
construction  of  the  authority  given  McLimont,  and  as 
tending  to  show  that  it  was  never  designed  to  regard  the 
rates  of  premiums  as  entering  into  any  limitation  or  con- 
dition of  his  authority  to  take  risks,  but  only  as  matters 
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of  private  and  confidential  communication  between  hiia 
and  them;  it  is  pertinent  to  observe,  that  after  the  origi- 
nal letter  of  authority  was  given  to  McLimont,  dated  Dec 
14,  1854,  and  in  which  the  rates  of  premium  referred  to 
are  declared  to  have  been  presented  by  him,  every  subse- 
quent change  in  the  rates,  and  there  were  several,  was 
made,  not  by  instructions  of  the  company  originating  with 
them,  but  on  the  suggestion  and  recommendation  of  Mc- 
Limont himself,  in  his  correspondence  with  them,  assented 
to  by  them  in  reply.  It  is  scarcely  possible  that  the 
defendants  for  a  moment  supposed  that  McLimont  would 
or  could  do  any  business  for  them  if  the  applicants  for 
insurance  were  bound  to  know  the  contents  of  all  the  cor- 
respondence between  him  and  the  company.  For,  although 
the  assured  would  be  sufficiently  protected  when  he  had 
actually  received  a  policy  in  hand,  executed  by  the  defend- 
ants, yet  the  instances  must  be  numerous  in  which  it  was 
important  that  parties  should  be  insured  from  the  date  on 
which  their  application  was  assented  to,  without  waiting 
for  the  receipt  of  a  policy  from  New  York. 

The  result  of  these  observations  is  according  to  the 
uncontradicted  testimony  of  the  witnesses,  a  distinct 
agreement,  within  the  authority  of  the  defendant's  agent, 
for  the  insurance  of  the  plaintiff  at  a  rat<)  of  premium 
which  the  company  had  actually  approved,  and  dependent 
only,  by  the  very  terms  of  the  agreement,  on  the  day  on 
which  the  Azoff  should  actually  sail. 

If  the  agent  had  suffered  the  matter  to  rest  in  that  stage 
until  the  day  of  sailing  was  known,  or  if  he  had  sent  for  a 
policy  which  was  in  terms  like  the  agreement,  valuing  the 
property  at  invoice  cost  and  ten  per  cent  added  thereto, 
and  for  the  rate  of  premium  referring  to  the  tariff,  no  ques- 
tion would,  I  presume,  have  arisen  between  the  parties. 

But  Buuten,  when  he  originally  applied  for  the  insur- 
ance, expressed  the  expectation  that  the  vessel  would  sail 
as  soon  as  the  10th  of  October,  and  the  hope  that  she 
would  get  off  sooner  even  than  that. 

And  McLimont  unfortunately  in  writing  for  the  policy 
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made  quite  specific  the  statement  that  she  was  to  sail  by 
the  10th,  when  in  truth,  as  he  himself  now  admits  and  tes- 
tifies, that  was  a  mere  expectation  and  not  a  warranty,  nor 
a  condition  of  the  agreement  to  insure,  and  when  in  truth 
he  did  not  send  for  the  policy  till  the  16th,  and  knew  at  the 
time  that  the  vessel  had  not  sailed  on  the  10th  of  October. 
And  when  after  the  receipt  of  the  policy  from  New  York, 
his  attention  was  called  to  the  mistake  he  had  obviously 
made  in  the  day  of  sailing,  he  not  only  exhibited  his  own 
consciousness,  that  in  sending  on  the  16th  October  for  the 
policy,  with  full  knowledge  received  on  the  11th,  that  the 
vessel  had  not  sailed  on  the  10th,  and  would  sail  on  or 
before  the  15th,  and  in  fact  knowing  that  she  had  sailed 
on  or  before  the  15th,  he  had  made  a  mistake  in  his  advices 
to  the  Company,  but  he  showed  his  own  conviction  that 
he  had  bound  the  Company  by  his  agreement  with  Bunten, 
which  was  in  entire  conformity  with  his  powers,  by  making 
an  alteration  in  the  policy  itself,  so  as  to  conform  to  that 
agreement  in  respect  to  the  day  of  sailing,  by  naming  the 
actual  sailing  day.  But  here  again  he  blundered,  not 
only  in  assuming  to  alter  a  policy  without  authority,  but 
in  overlooking  the  fact  that  the  policy  mentioned  three 
I>er  cent  as  the  premium.  And  again  when  notified  on 
the  11th,  that  the  vessel  had  not  sailed,  he  informed 
Bunten  that  the  rate  of  premium  would  be  Si  per  cent, 
according  to  a  former  tariff  of  rates,  losing  sight  of  the 
amended  scale  of  tariffs  above  referred  to,  by  which  the 
rate  named  after  the  10th,  to  and  including  the  20th  is  4  per 
cent,  and  thereafter  Bunten  paid  him  three  and  one-half 
per  cent,  that  l>eing  all  that  McLimont  desired  him  to  pay. 
Now  if  it  be  conceded  that  McLimont  had  no  authority 
to  insure  the  plaintiff  at  a  less  rate  than  4  per  cent,  a 
valid  binding  agreement  was  made,  because  the  plaintifi' 
agreed  to  pay  according  to  the  tariff  which  prescribed  4 
per  cent  for  such  a  risk.  And  although  mistakes  were 
afterwards  made,  the  plaintiff  is  responsible  for  no  one  of 
them.  He  made  a  distinct  agreement ;  he  was  ready  to 
pay  afterwards,  and  did  pay  all  that  McLimont  required. 
Bosw.— Vol.  VIII.      68 
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And  if  McLimoDt  bad  no  discretion  to  insure  for  or 
accept  any  less  than  the  tariff  rates,  then  McLiniont^s 
taking  3i  per  cent,  whether  in  the  exercise  of  a  supposed 
discretion  or  by  overlooking,  as  he  says,  at  the  moment 
the  amended  tariff,  would  not  bind  the  defendants  nor 
prevent  their  collecting  the  balance.  Neither  would  such 
mistake  invalidate  the  previous  agreement  nor  relieve 
them  from  their  obligation  to  give  to  the  plaintiff'  such  a 
policy  as  McLimont  had  agreed  to,  and  at  a  rate  of 
premium  conforming  to  the  tariff  of  rates  to  which  the 
Oompany  had  assented,  and  Bunten  had  agreed. 

I  think,  therefore,  that  the  plaintiff  was  entitled  to  the 
relief  which  he  sought  in  his  complaint,  in  every  resi)ect 
but  one,  the  premium  to  be  allowed  to  the  Oompany  was 
four  per  cent  instead  of  three  and  one-half,  and  in  that 
particular  I  think  the  findings  of  fact  and  conclusions  of 
law  inaccurate. 

The  view  thus  taken  renders  the  exceptions  taken  by 
the  defendants  on  the  trial,  of  no  importance.  The  testi- 
mony rejected,  if  indeed  any  testimony  was  rejected  which 
could,  in  any  aspect,  be  material,  could  not  affect  the  result 
above  stated,  because  I  have  assumed  the  authority  of  the 
defendants'  agent  to  be  just  what  they  claim  and  desired 
and  attempted  to  prove  it  to  be,  and  all  the  testimony 
rejected  was  offered  with  a  view  to  that  precise  point,  viz., 
McLimont's  authority;  except,  perhaps,  the  question  when 
McLimont  returned  or  made  known  to  the  Company  the 
premium  he  had  received  on  the  risk,  which  the  defendants' 
Counsel  insisted  upon  to  rebut  the  presumption  of  laches. 
As  no  question  of  laches  was  raised  on  the  trial,  and  the 
decision,  neither  at  Special  Term  nor  here,  proceeds  upon 
any  such  idea,  the  question  was  wholly  immaterial,  and  in 
no  other  aspect  could  any  delay  of  their  own  agent  in 
accounting  for  the  premium  received,  affect  the  plaintiff. 
As  to  the  letters  at  one  stage  of  the  trial  apparently 
rejected,  they  all  appear  to  have  been,  in  fact,  read  in  evi- 
dence in  some  stage  of  the  trial.  But  whether  so  or  not, 
their  bearing  on  the  question,  what  was  the  rate  of  pre- 
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miums  approved  by  the  Company,  and  what  was  McLi- 
mont's  authority,  ceases  to  be  important,  when  all  that  the 
defendants  claim  is  conceded  in  this  respect,  and  still  they 
are  held  bound  by  the  agreement,  according  to  the  views 
above  expressed. 

As  already  suggested,  the  mistakes  in  the  prei)aration 
of  a  policy  in  which  the  terms  '^warranted  to  sail  October 
lOth^  1855,"  were  inserted,  and  the  premium  stated  to  be 
^^ three  per  cent"  and  the  subsequent  error  in  collecting 
only  three  and  one-half  per  cent,  were  committed  by 
McLimont,  the  defendants'  agent,  and  did  not  impair  the 
obligation  of  the  defendants  to  issue  a  policy  accoi'ding  to 
the  actual  agreement. 

That  agreement  bound  them  as  insurers  of  the  cargo  of 
the  vessel,  which  actually  sailed  October  15th,  1855,  at  the 
rate  of  premium  fixed  in  the  then  existing  tariff  for  a 
vessel  sailing  on  any  day  between  the  10th  and  20th,  viz., 
four  per  cent.  It  would  have  bound  them,  had  she  sailed 
on  a  later  day  before  November  10th,  the  rate  of  premium 
being  in  such  case  greater  according  to  such  tariil*;  but  as 
she  actually  sailed,  and  was  represented  by  Bunteji  to 
have  sailed  October  15th,  1855,  that  is  the  proper  day  to 
have  been  named  in  such  policy  as  the  day  of  sailing. 

The  defendants  are,  therefore,  to  be  regarded  as  having 
insured  the  plaintiff  to  the  amount  of  the  invoice  cost  of 
the  cargo,  with  ten  per  cent  added  thereto,  (which  was 
$4,510,)  with  a  warranty  that  the  vessel  should  sail  Octo- 
ber 15, 1855,  and  at  a  premium  of  four  per  cent. 

The  loss,  as  settled  by  the  written  stipulation  of  the 
parties,  after  deducting  from  the  valuation  the  small  sum 
received  by  the  plaintiff  for  proceeds  of  the  sale  of  a  por- 
tion of  the  cargo  saved  from  the  wreck,  was  $4,317.22,  for 
which  the  defendants  are  liable  to  tbe  plaintiff;  but  as  by 
reason  of  the  mistake  abovementioned  there  still  remains 
due  to  the  defendants,  one-half  of  one  per  cent  on  the 
valuation  for  prcjmium  in  part  unpaid,  that  is  to  be  allowed 
to  them  in  abatement  from  the  loss,  that  is  to  say,  one- 
half  of  one  per  cent  on  $4,510=  $22.55,  which  being 
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deducted  from  $4,317.22,  leaves  $4,294.67  as  the  actual 
amount  payable  according  to  the  terms  of  the  insurauce. 

It  is  found  that  the  proofs  of  loss  and  of  the  plaiutiflTs 
interest,  (admitted  by  stipulation  to  have  been  duly  fur- 
nished,) were  presented  to  the  defendants  on  the  third  day 
of  December,  1855,  and  the  loss  was  payable  thirty  days 
thereafter.  The  sum  due,  therefore,  bears  interest  fitim 
the  2d  day  of  January,  1856,  which  interest,  at  the  date 
of  the  judgment,  December  19th,  1860,  was  $1,492.28,  and 
this  being  added  to  the  principal  makes  $5,786.95,  which 
the  plaintiff  was  entitled  to  recover  with  his  costs. 

In  preparing  the  finding  of  facts  and  conclusions  of  law, 
the  Counsel  must  have  inadvertently  overlooked  the  fact 
that  four  per  cent  was  the  premium  for  a  vessel  sailing  on 
the  15th  of  October,  and,  also,  that  if  the  warranty  was 
extended  to  November  10th,  the  premium  would  be  eight 
per  cent,  and  on  settliog  the  finding,  as  inserted  in  the 
case,  this  was  not  observed  by  the  Judge  at  Special  Term. 
The  eftect,  however,  was  only  to  give  to  the  plaintiff,  by 
computation,  a  greater  sum  than  he  was  entitled  to;  in 
other  respects,  the  rights  and  liabilities  of  the  parties  were 
rightly  determined. 

The  judgment,  if  permitted  to  stand,  must  be  corrected 
in  some  of  its  terms.  The  plaintiff  has  recovered  too 
much.  The  reduction  to  the  proper  amount  can  probably 
be  only  made  by  his  consent.  The  defendants  will  not  be 
prejudiced  by  the  reduction  of  the  amount  of  the  recovery. 

This  being  an  action  which  would  have  been  formerly 
called  a  suit  in  equity,  in  which  the  ultimate  and  final 
relief  to  which  the  plaintiff  is  entitleil,  viz. :  recovery  of 
the  amount  of  his  loss,  could  be  awarded  to  him,  it  was 
hardly  necessary  that  the  form  of  executing  a  policy  should 
be  required,  but  no  objection  is  raised  here  by  the  appel- 
lants, on  that  ground.  Kecovery  of  the  amount  due  is 
the  substantial  relief  which  satisfies  all  of  the  plaintiff's 
demand. 

Neither  was  it  necessary  to  recite  in  the  judgment  the 
particulars  of  the  decision ;  it  is  sufficient  to  refer  to  it, 
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and  as  the  errors  above  alluded  to  are  reiterated  in  the 
recital,  it  should  be  struck  out. 

If  the  plaintiff  files  his  consent,  that  the  judgment 
entered  herein  be  corrected  by  striking  from  the  recital 
therein  the  words  "  said  decision  containing,"  and  onward 
to  and  including  the  words  "  costs  of  this  action  ;"  also  by 
striking  out  of  the  adjudication  the  words  "November 
10th,  1865,"  and  inserting  instead  thereof  the  words  "  Oc- 
tober 15th,  1855 ;"  and  striking  out  the  words  "  three  and 
one-half  per  cent,"  and  inserting  instead  thereof  the  words 
**  four  per  cent ;"  and  also  by  reducing  the  amount  adjudged 
to  the  plaintiff  therein,  by  striking  out  the  words  "  five 
thousand  eight  hundred  and  forty-one  dollars  and  sixty- 
seven  cents,"  and  inserting  instead  thereof  "  five  thousand 
seven  hundred  and  eighty-six  dollars  and  ninety-five 
cents;"  and  striking  out  the  words  "sixty-three  hundred 
and  forty-two  dollars  and  twenty-eight  cents,"  and  insert- 
ing instead  thereof  "six  thousand  two  hundred  and 
eighty-seven  dollars  and  fifty-six  cents,"  the  judgment 
as  thus  modified  is  affirmed  without  costs  to  either  party 
on  the  api>eal.  If  the  i)Iaintiff  do  not  give  such  consent, 
the  judgment  is  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 


George  Deshon,  Appellant,  v.  The  Merchants'  Bank 
et  aLf  Bespoudents. 

Upon  a  trial  involving  the  question  of  the  mental  imbecility  of  the  testator  or 
grantor,  a  non-professional  witness  cannot  be  asked  the  broad  question 
whether,  at  the  time  referred  to,  such  person  "was  out  of  his  mind;"  nor 
the  question,  "  was  be  so  affected  in  his  mind  as  to  be  unfit  for  transacting 
his  business." 

(Before  Bosworth,  Ch.  J.,  and  Moncrief  and  Whitb,  J.  J.) 
Heard,  May  6;  decided,  June  29,  1861. 

Appeal  from  a  jndgment  entered  on  a  decision  of 
Judge  WooDRUPP,  before  whom  the  action  was  tried  at  a 
Special  Term  of  the  Gourt,  in  June,  1858. 


462         OASES  IN  THE  SUPEEIOR  COUET. 

Deshon  y.  The  MerchanU'  Bank  et  oL 

This  was  an  action  brought  by  George  Deshon  against 
The  Merchants'  Bank  in  the  City  of  New  York,  and  Mary 
A.  C.  Packwood,  individually,  and  as  executrix  of  Samuel 
Packwood,  deceased,  to  recover  from  them  a  fund  which 
the  plaintiff  claimed  under  an  alleged  assignment  of  the 
fund,  made  by  the  testator  the  day  before  his  death.  The 
only  question  raised  upon  this  appeal  was  as  to  the  validity 
of  this  assignment,  which  had  been  impeached  by  the 
defendant  on  the  groimd  that  the  testator,  at  the  time 
of  assigning  the  fund,  was  not  of  sound  or  disposing 
mind.  The  testimony  given  on  this  subject  was  very 
voluminous.  Among  other  witnesses  called  by  the  plain- 
tiff, was  Thomas  Monahan,  one  of  the  subscribing  wit- 
nesses to  the  assignment,  who  testified  that  he  was  a 
laborer.  Among  otiier  questions,  the  Counsel  for  the 
plaintiff  asked  him : 

Q.  During  the  last  three  days  of  Mr.  Packwood's  life, 
state  whether  or  not  Mr.  Packwood  was  out  of  his  mind, 
and  state  the  facts  upon  which  you  base  any  opinion  you 
may  give. 

This  question  was  objected  to,  and  the  question  was 
allowed,  so  far  as  to  allow  witness  to  state  any  facts  which 
he  knew,  and  anything  he  said  or  heard ;  but  was  ruled 
out  as  to  the  witness's  opinion,  until  some  evidence  should 
be  given  of  the  witness's  competency  to  speak  as  an  ex- 
pert.   To  this  ruling  Counsel  excepted. 

The  witness  was  then  asked : 

During  the  last  three  days  of  Mr.  Packwood's  illness, 
state  was  he  so  affected  in  his  mind  as  to  be  unfit  to  trans- 
act his  business? 

Objected  to  by  defendants'  Counsel,  and  the  same  ruling 
made  as  to  last  question,  and  the  Counsel  for  plaintiff  ex- 
cepted. 

The  Judge  found,  as  a  conclusion  of  fact,  that  the  tes- 
tator at  the  time  of  making  the  assignment,  was  sick,  old 
and  feeble,  and  not  of  sound  or  disposing  mind,  but  insane 
and  without  mental  capacity  to  transact  any  business  or 
imderstandingly  to  execute  any  instrument,  and  directed 
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jadgment  for  the  defendant,  from  which  judgment  the 
plaintiff  appealed. 

JoTin  E.  Develin^  for  appellant,  insisted  that  on  the  whole 
evidence  the  deceased  had  sufficient  capacity,  and  that 
also  the  Judge  erred  in  excluding  the  parts  of  the  two 
questions  excluded  by  him  as  above  stated,  citing  DeWitt 
V.  Barly  &  Schoonniaker,  (17  N.  Y.  E.,  340.) 

Benjamin  W.  Bonney,  for  defendants,  The  Merchants' 
Bank. 

J.  M.  Masorij  for  defendant,  Packwood. 

By  the  Court — Bosworth,  Oh.  J.  The  only  excep- 
tions taken  during  the  trial,  relate  to  the  exclusion  of  evi- 
dence of  the  witness  Thomas  Monahan,  whether,  first, 
the  deceased,  "Mr.  Packwood  was  out  of  his  mind,"  and, 
second,  **  was  he  so  affected  in  his  mind  as  to  be  unfit  for 
transacting  his  business"  at  the  time  to  which  those  ques- 
tions refer. 

DeWitt  V.  Barly  &  SchoonmaJcer,  (17  N.  Y.  E.,  340,)  is 
relied  on  as  establishing  that  the  evidence  Avhich  was 
excluded,  was  competent  and  admissible. 

It  was  conceded  in  that  case  that  the  decision  in  the 
same  case,  (5  Seld.,  371,)  is  to  be  considered  as  an  authority 
for  the  doctrine,  that  upon  a  trial  involving  the  question 
of  the  mental  imbecility  of  a  testator  or  grantor,  a  non- 
professional witness  cannot  be  asked  the  broad  question 
whether  he  considered  the  party  non  cmnpos  mentis,  or 
which  is  the  same  thing,  incapable  of  managing  his  affairs. 
(17  N.  Y.  E.,  347,  348.) 

These  questions  are  of  this  character:  one,  in  very 
terms,  inquires  whether  the  deceased  '*  was  so  affected  in 
his  mind  as  to  be  unfit  for  transacting  his  business,"  and 
the  other,  whether  he  "was  out  of  his  mind." 

These  questions  embrace  the  whole  law,  as  well  as  the 
facts  of  the  case.  For  if  he  was  not  out  of  his  mind  so 
as  to  be  unfit  for  transacting  business,  then  the  transfer 
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to  the  plaintiff  is  valid ;  if  he  was  oat  of  his  mind  so  as 
to  be  unfit  to  transact  business,  it  is  invalid.  A  correct 
answer  to  the  question,  involves  the  rule  of  law,  which 
fixes  the  lowest  degree  of  capacity  that  leaves  a  man 
competent  to  transact  business,  and  the  matter  of  fact, 
whether  that  degree  of  capacity  existed.  (17  N.  Y.  B.,  347.) 

We  think  neither  of  these  exceptions  is  well  taken. 

As  to  the  question  of  fact  whether  he  had  sufficient 
mental  capacity  to  transact  any  business,  or  execute, 
understand! ngly,  any  instrument;  it  is  sufficient  to  say, 
that  the  judge  has  found  it  against  the  plaintiff,  upon 
evidence  so  pointed,  intelligent  and  disinterested,  that  we 
are  not  at  liberty  to  disturb  the  judgment. 

We  do  not  deem  it  important  to  discuss  the  evidence  of 
the  several  witnesses  affecting  the  question  of  the  mental 
capacity  of  Samuel  Packwood,  at  the  time  he  executed 
the  instrument  of  transfer,  dated  August  21st,  1858. 

The  evidence  of  the  physicians  standing  alone,  is  full 
and  explicit:  They  are  persons  of  skill,  and  in  addition  to 
the  experience  and  general  observation  belonging  to  these 
and  the  other  witnesses  in  common,  they  were  disinte- 
rested observers  in  this  case,  and  had  full  opportunity  to 
determine. 

There  is  nothing  in  the  testimony  of  the  other  witnesses, 
which  can  justly  detract  from  the  force  and  effect  which 
would  otherwise  be  conceded  to  the  testimony  of  the 
physicians. 

The  judgment  must  be  affb-med,  with  costs. 
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Mabcellus  Eells  et  al.j  Executors,  &c.,  of  John  Eandall, 
deceased,  v.  Jambs  Lynch. 

1.  The  testitor,  by  his  will,  gave  to  his  widow  the  use  of  his  house  "  until 
my  youngest  child  shall  attain  the  age  or2L  years,"  provided  she  remained 
liis  widow.  He  further  directed  his  two  youngest  children,  naming  them, 
who  were  infants,  to  be  educated  and  maintained  out  of  the  income  of  his 
estate  until  they  attained  majority ;  and  that  his  real  property  be  kept  in 
good  repair  "  until  my  said  youngest  child  shall  attain  the  age  of  2 1  years." 
Upon  which  event,  he  ordered  his  executors  to  sell  his  real  estate  —  to 
invest  $3,000  of  the  proceeds  and  pay  the  interest  to  his  widow  for  life,  on 
whose  death  the  principal  was  to  be  equally  divided  among  his  children 
and  grandchildren,  like  the  residue  of  the  estate.  The  residue  of  the  estate 
he  gave  in  undivided  shares  of  one-ninth  each  to  five  sons,  two  daughters, 
and  one  granddaughter  respectively,  and  the  remaining  ninth  to  four  grand- 
children, to  be  equally  divided  between  them,  directing  further,  that  if  any 
of  his  said  children  should  die  before  said  youngest  child  attained  mr^ority, 
or  before  a  sale  or  division  of  the  estate,  leaving  no  lawful  issue,  then  his 
or  her  share  should  go  to  and  be  equally  divided  among  the  survivors  in 
the  same  manner.    The  beneficiaries  all  survived  the  testator. 

Held  that  there  was  no  illegal  suspension  of  the  power  of  alienation,  and  that 
die  executors*  agreement  of  sale  in  execution  of  the  power,  after  the  youngs 
e8t  child  attained  majority,  could  be  enforced  against  the  purchaser. 

2.  The  provision  for  mamtaining  the  children,  may  be  treated  as  creating 
merely  a  charge.  Per  Hoffmak,  J. 

3.  The  words,  "  on  my  youngest  child  attaining  the  age  of  21,"  are  to  be 
read  as  if  the  name  of  the  youngest  living  at  the  testator's  death  were 
inserted.  Per  Hoffman,  J. 

4.  Whether  those  words  be  read  thus,  or  as  intending  the  youngest  who 
should  attain  majority,  is  not  material  to  the  validity  of  the  will,  for  on 
either  view  the  remainder  over,  in  case  of  a  child  dying  without  issue 
before  majority  of  the  youngest,  would  be  a  future  estate  vested  as  to  the 
person  but  contingent  as  to  the  event,  which,  by  the  Revised  Statutes, 
would  not  be  inalienable.  Per  Robbrtson,  J. 

6.  A  mere  power  of  sale  cannot  be  deemed  to  contravene  the  statute  restrict 
ing  suspensions  of  the  power  of  alienation.  Per  Robertson,  J. 
(Before  Hoffman,  Robertson  and  White,  J.  J.) 
Submitted,  June  3;  decided,  July  13,  1861. 

This  was  a  case  submitted  to  the  Court  at  General 
Term,  for  its  judgment,  upon  an  agreed  statement  of  facts 
made  pursuant  to  section  372  of  the  Code  of  Procedure. 

Bosw.— Vol.  VIIL    69 
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The  question  was,  whether  the  executors  of  John  Ban- 
dell,  by  virtue  of  the  power  contained  in  his  will,  can 
convey  and  give  a  good  and  valid  conveyance  to  James 
Lynch,  as  purchaser,  at  a  sale  by  auction,  made  by  said 
executors,  of  five  lots  of  land  on  113th  street  in  the  City 
of  New  York. 

The  provisions  of  the  testator's  will,  so  far  as  material 
to  the  case,  were  as  follows : 

"  Thirdly. — In  order  that  my  wife  and  family  may  have 
a  home  afl;er  my  decease,  until  my  youngest  child  shall 
attain  the  age  of  21  years,  I  also  give  and  bequeath  unto 
my  said  wife  the  free  use  and  occupation  of  my  dwelling- 
house,"  •  •  •  "until  my  youngest  child  shall  attain 
the  age  of  21  years,  provided  that  she  shall  so  long  remain 
a  widow,  but  in  case  of  re-marriage  she  is  not  to  have  the 
use  of  said  dwelling-house  and  ground," 

"  Fourthly. — It  is  my  will,  and  I  hereby  order  and  direct 
that  my  youngest  children,  viz.,  Marcellus  and  Mary 
Adrina,  now  infants  under  the  age  of  21  years,  be  educated 
out  of  the  rents  and  income  of  my  said  estate,  and  that 
they  receive  an  education  equal  to  any  of  my  other  diil- 
dren,  and  that  they,  together  with  all  my  other  infant 
children,  have  their  necessary  board  and  maintenance, 
until  they  attain  the  age  of  21  years,  out  of  the  rents  and 
income  of  my  said  estate." 

Here  followed  a  provision  for  the  support  of  one  of  the 
testator's  sons,  John  S.,  and  bis  children ;  and  that  taxes 
on  testator's  real  estate  and  expenses  of  repairs,  until  his 
youngest  child  attained  the  age  of  21  years,  be  also  from 
time  to  time  paid  out  of  the  rents  and  income  of  the 
estate.  All  the  residue  of  the  said  rents  and  income  the 
testator  bequeathed  to  his  wife,  until  his  youngest  child 
should  attain  the  age  of  21  years,  provided  she  so  long 
remained  his  widow,  for  her  support  and  maintenance. 

Fifthly. — The  testator  directed  that  on  the  youngest 
child  attaining  age,  bis  real  estate  be  sold  by  his  executors. 

Sixthly. — That  if  his  wife  should  be  then  living  and 
remain  his  widow,  $3000  should  be  put  out  at  interest  by 
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his  executors  during  her  natural  life,  and  that  the  interest 
thereof  be  paid  over  to  her,  which  bequest  was  in  lieu  of 
dower.  After  her  death,  the  said  sum  of  I  3000  was  to  be 
equally  divided  among  all  the  testator's  children  and 
grandchildren,  in  like  manner  as  the  residue  of  the  estate. 

Seventhly. — The  residue  of  his  said  estate  he  gave  to 
his  children  and  grandchildren  hereinafter  named  as 
follows :  One  equal  undivided  ninth  part  to  each  of  five 
sons  and  two  daughters;  and  one  granddaughter,  the 
child  of  a  deceased  daughter;  on  the  death  of  either 
daughter  or  of  the  granddaughter,  the  share  of  that  one 
was  to  be  equally  divided  between  all  her  children.  The 
remaining  one-ninth  the  testiitor  gave  to  four  grand- 
children, the  children  of  another  deceased  daughter,  to  be 
equally  divided  between  them,  share  and  share  alike,  and 
in  case  of  the  death  of  any  or  either  of  them,  then  the 
survivors  or  survivor  of  them  to  take  the  same. 

''Uighthly. — That  if  any  of  my  said  children  shall  hap- 
pen to  depart  this  life  before  my  said  youngest  child  shall 
attain  the  age  of  21  years  as  aforesaid,  or  before  a  sale  or 
division  of  my  said  estate  as  is  hereinbefore  mentioned, 
leaving  no  lawful  issue,  that  then  and  in  such  case  such 
share  or  proportion  of  my  said  estate  so  given  to  him,  her 
or  them,  so  dying  and  leaving  no  lawful  issue,  shall  go  to 
and  be  equally  divided  among  all  the  survivors  in  like 
manner  a^  is  hereinabove  mentioned,  and  I  give  and 
bequeath  the  same  accordingly." 

The  will  was  duly  proved  and  letters  issued  thereon. 

The  case  submitted  by  the  parties,  also  stated  the  fol- 
lowing facts. 

The  testator  died  on  November  5, 1850,  leaving  a  widow 
him  surviving,  and  the  following  children  and  grandchil- 
dren, his  only  heirs-at-law,  all  of  whom  have  since  attained 
their  majority: 
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>   S3 


John  Sickles  Bandell, 
William  Eandell, 
§  \Susan  Antoinette,  wife  of  Maroellus  Eells, 
2  (James  W.  Bandell,  aged  about  20  years, 
'^   Francis  M.  Bandell,  aged  about  17  years, 
Marcellus  Bandell,  aged  about  13  years,  and 
Mary  Adiianna  Bandell,  aged  about  11  years; — 

and 
Sarah  Eliza  Doughty,  aged  about  16  years,  only  child 
of  Ann  Maria  Doughty,  a  daughter  of  said  testator, 
who  died  intestate  before  her  father,  and  leaving  her 
husband,  Isaac  Doughty,  her  surviving, 
_    Adrianna,  wife  of  William  Painter,  aged\  J  o|.g 
a  /     about  19  years,  ^  |1  S 


I 


o 


S  jMary  Ann  Morrell,  aged  about  18  years, ^  %'^tf 
Sy Isaac  Morrell,  aged  about  14  years,  and^^-Si^' 
®'-Tohn  Morrell,  aged  about  11  years,  andl|^|- 
no  other  children,  or  descendants  of  a)j|ii  gf 


child  or  children.  / ""  1 1 1 1 

All  the  children  and  grandchildren  above  mentioned  of 
the  testator  are  still  living,  except  the  testator's  daughter 
Susan  Antoinette,  the  wife  of  Marcellus  Eells,  who  died 
intestate  about  January  1,  1857,  leaving  her  surviving  her 
husband,  and  the  following  children,  all  of  whom  are  still 
living: 

Mary  Eells,  aged  now  about  22  years. 


John  Eells,         " 

19 

iC 

Annie  Eells,      • " 

17 

Amanda  Eells,  " 

13 

Harriet  Bells,     " 

11 

Kate  Eells,         " 

8 

James  Eells,       " 

6 

Mary  Adrianna  Williams,  formerly  Mary  Adrianna 
Bandell,  the  testator's  youngest  child,  arrived  at  the  age 
of  21  years  on  October  24th,  1860. 

The  executors,  under  the  power  contained  in  the  will, 
advertised  and  sold  said  five  lots  of  ground  to  Mr.  Lynch, 
on  the  21st  of  February,  1861. 


NEW  YORK— JULY,  1861.  469 

Eells  et  al.  v.  Lynch. 

His  counsel  objects  to  taking  a  deed  of  the  lots  from 
the  executors,  on  the  ground  that  the  power  of  sale  con- 
tained in  the  will  is  void,  for  that  the  power  of  alienation 
is  therein  suspended  beyond  the  period  limited  by  statute. 
The  testator's  widow  has  released  to  the  executors  her 
dower  right  in  the  testator's  real  estate,  and  accepted  the 
provisions  made  in  the  will  for  her  benefit  in  lieu  of  dower. 

No  conveyance  or  instruments  have  ever  been  executed 
by  the  children  or  grandchildren  of  the  testator  in  any 
way  oSecting  the  five  lots  of  land. 

Francis  Byme^  for  Mr.  Lynch. 

I.  The  intent  of  the  testator  is  clearly  expressed,  that 
dU  his  real  estate  should  be  kept  together,  <' until  his" 
youngest  child  should  attain  the  age  of  twenty-one  years, 
until  which  time  the  widow,  (if  she  did  not  marry  again,) 
was  to  have  the  use  of  his  dwelling  house,  and  the  residue 
of  the  rents  and  income,  after  payment  of  the  expense  of 
education  of  the  two  ''youngest  children,"  and  their  board, 
&c,  and  that  of  all  his  other  infant  children^  and  taxes, 
assessments,  repairs,  &c.,  and  after  payment  of  an  annuity 
of  $100  to  his  son,  John  Sickles  Eandell,  (or  in  case  of  his 
death,)  to  the  children  not  named  of  said  John,  until  said 
testator's  youngest  child  should  att-ain  his  majority. 

n.  •*0»"  the  "youngest  child  attaining  the  age  of 
twenty-one  years,  aU  the  estate  was  to  be  sold  by  the  exe- 
cutors; and  on  the  sale  of  the  real  estate,  (if,  &c.,)  $3,000 
were  to  be  invested  for  the  life  of  the  widow,  and  the 
interest  paid  to  her.  On  her  death,  the  principal  is  to  be 
equally  divided  among  aU  his  children  and  grandchildren^ 
in  like  manner  as  the  rest  and  residue  of  his  estate,  both 
real  and  personal." 

III.  The  rents,  &c.,  are  not  directed  to  be  accumulated 
for  the  benefit  of  minor  children,  &c.,  within  the  intent  of 
the  statute,  which  evidently  means  as  to  the  entirety,  and 
for  their  benefit  directly,  and  so  is  not  a  valid  disposition. 
(2  K.  S.,  5th  ed.,  p.  13,  %  37,  &c.) 

IV.  There  is  no  devise  "  to  executors,"  nor,  are  they 
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"  empowered  to  receive  the  rents  and  profits,"  consequently 
no  estate  vested  in  them,  bat  the  lands  descended  to  the 
heirs,  &c.  (2  E.  S.,  5th  ed.,  p.  20,  §  75,  &c.)  If  the  power  to 
sell  be  good,  it  can  he  exercised. 

V.  The  fair  interpretation  of  the  will  is  an  immediate 
devise  of  all  the  residue,  (after  the  payment  of  the  annuity 
of  $100,  and  enjoyment  by  the  widow  of  the  use  of  the 
dwelling-house,  &c.,)  of  the  estate,  real  and  personal,  in 
the  following  proportions,  namely :  to  his  five  sons,  John 
S.,  Wm.  E.,  James  W.,  Francis  M.  and  Marcellus,  each 
one-ninth,  and  to  his  four  grand-children  one-ninth  in  fee; 
aud  to  his  two  daughters,  Susan  Antoinette,  Mary  Adri- 
anna  and  his  granddaughter,  Sarah  Eliza  Doughty,  the 
income  during  life  of  each,  one-ninth,  (three-ninths,)  re- 
mainder to  their  children,  &;c.,  subject  to  the  power  of  sale. 
Otherwise,  an  incongruity  appears  in  directing  the  sale,  of 
all  the  real  estate,  and  devising,  &c.,  ''  aM  the  rest^  residue 
and  remainder  of  my  said  estate,  real  and  personal." 

VI.  "  The  absolute  power  of  alienation  is  manifestly 
suspended,  for  more  than  two  lives  in  being  at  the  time  of 
the  creation  of  the  estate."  {Hatvley  v.  JameSj  16  Wend., 
61;  McSorley  y.Leary,  4  Sand.  Oh.  E.,  414;  Boynton  v. 
Hoyt,  1  Denio,  53 ;  Amory  v.  Lord^  5  Seld.,  403.) 

VII.  The  trust  being  void,  a  valid  power  in  trust,  can- 
not be  given  to  the  trustee,  &c.,  to  sell.  (Wood  v.  TFoorf, 
5  Paige,  597 ;  Hawley  v.  James^  16  Wend.,  62 ;  Hone's 
Exrs.  V.  Tan  Schaick,  20  Wend.,  564.)  And  there  is  no 
devise  to  the  executors  to  sell. 

Adriance  &  Vanderpoel  and  Alex.  W.  Bradford^  for  the 
executors. 

The  scheme  of  the  will  is  clear ;  it  was  planned  by  the 
testator,  in  order  that  his  wife  and  family  should  have 
"  a  home,"  until  his  youngest  child  attained  twenty-one, 
and  that  during  the  same  period  his  two  youngest  children 
should  be  educated,  and  all  his  infant  children  ''  have  their 
necessary  board  and  maintenance,"  until  majority,  out  of 
his  estate.     These  objects  are  expressed  in  the  third  and 
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fourth  clauses.  When  this  primary  purpose  should  be 
accomplished,  the  executors  were  to  sell  the  estate,  iuvest 
three  thousand  dollars  for  the  benefit  of  the  widow  during 
life,  and  divide  the  residue  among  the  testator's  children 
and  grandchildren. 

1.  By  the  third  clause,  he  devises  his  dwelling-house, 
garden,  grounds,  &c.,  to  his  wife,  "  until  my  youngest  child 
shall  attain  the  age  of  twenty-one  yeurs.^' 

2.  By  the  fourth  clause  he  creates  by  implication  an 
estate  in  his  executors,  for  certain  purposes  therein  speci- 
fied, ''  until  my  youngest  child  shuU  attain  the  age  of  twenty- 
one  years.^* 

3.  By  the  fifth  clause,  he  says,  "  that  on  my  youngest 
chUd  attaining  the  age  of  twenty-one  years,  my  will  is,  and 
I  hereby  order  and  direct,  that  all  my  real  estate  be  sold 
by  my  executors." 

I.  The  testator,  to  accomplish  his  objects,  selected  a 
mode  of  creating  a  trust  term,  which  might  serve  his 
purpose  or  might  fail.  He  created  a  trust  term  for  a 
period  that  could  not  exceed  one  life.  His  selection  was 
fortunate,  but  it  might  have  proved  otherwise.  The  term 
was  wholly  contingent  on  life ;  if  the  person  named  had 
died,  it  would  have  ceased. 

II.  The  testator  limited  the  execution  of  the  power  of 
sale  upon  the  same  life ;  so  that  on  the  termination  of  the 
trust  term,  the  power  should  immediately  arise. 

HI.  In  carrying  out  his  plan,  the  testator  has  taken  care 
to  make  every  important  testamentary  intention  the  sub- 
ject of  a  separate  article,  wholly  independent  of  all  the 
others,  and  capable  of  standing  without  the  support  of 
the  rest,  or  any  other  part  of  the  will. 

IV.  The  power  stands  by  itself,  disconnected  from  the 
rest  of  the  will,  and  is  simply  a  direction  to  convert  all 
the  real  estate  into  money. 

1.  There  is  no  proviso  or  condition  qualifying  it,  except 
the  first  clause.  It  is  not  connected  with  the  devise 
of  the  residuary  estate,  nor  with  the  implied  trust  to 
receive  the  rents  and  profits. 
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2.  It  iS)  tberefore,  merely  a  naked  power,  and  its  validity 
is  to  be  tested  solely  by  the  terms  by  which  it  is  cieated. 

y.  The  seventh  clause,  if  invalid,  can  fall  without 
affecting  the  power.  But  there  is  no  restraint  on  the 
power  of  alienation  by  the  terms  of  the  seventh  clause,  for 
the  devises  therein  contained  are  immediate,  and  vested 
the  whole  estate,  on  the  testator's  decease,  in  the  devisees 
therein  named,  subject  to  the  previous  provisions. 

1.  The  shares  of  the  sons  and  daughters  vested  on  the 
testator's  decease — the  former  in  fee,  the  latter  in  trust  for 
life.  As  to  the  former,  there  was  no  suspension  of  the 
power  of  alienation;  as  to  the  latter,  the  power  of  aliena- 
tion was  suspended  as  to  each  share  for  one  life  only. 

2.  The  clause  of  survivorship,  at  the  end  of  the  seventh 
clause,  related  to  death  before  the  testator,  to  save  a  lapse, 
and  not  to  death  after.  (2  Jarm.  on  Wills,  632.) 

3.  The  shares  in  the  sum  to  be  invested  under  the  sixth 
clause,  for  the  benefit  of  the  widow  for  life,  vested  in  the 
like  manner  with  the  rest  of  the  estate  under  the  seventh 
clause.  The  absolute  estate  in  possession,  was  suspended 
as  to  the  sons,  for  one  life — as  to  the  daughters  for  two 
lives.  If  it  be  urged  that,  by  operation  of  the  clause 
creating  the  power,  another  life  is  interposed,  then  the 
daughters  would  take  absolutely,  instead  of  life  interests, 
the  statute  where  an  excessive  number  of  life  estates 
occur,  converting  the  third  into  an  absolute  estate.  (1  £• 
S.,  p.  723,  §  17.) 

VI.  The  eighth  clause,  if  invalid,  can  fall  without  affect- 
ing the  other  i>ortions  of  the  will.  It  contains,  however, 
a  valid  limitation,  suspending  the  power  of  alienation  for 
one  life  only — the  youngest  child.  It  is  a  separate  and 
independent  limitation  in  case  of  death  without  issue  be- 
fore the  youngest  child  attains  majority.  In  case  of  death, 
leaving  issue,  the  estate  is  left  where  the  seventh  clause 
placed  it.  But  this  limitation,  like  all  the  other  suspen- 
sions, is  based  on  a  single  life — that  of  the  youngest  child. 

VII.  Whatever  questions,  however,  may  arise  in  respect 
to  the  disposing  parts  of  the  will,  the  only  point  now  under 
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consideration  is  the  power.  Even  if  the  other  provisions 
are  invalid,  and  the  testator  be  declared  to  have  died  intes- 
tate, the  power  must  be  held  valid.  A  power  of  sale  is 
entirely  consistent  with  intestacy  as  to  the  proceeds  of  the 
power.  It  is  often  given  as  a  naked  authority,  or  as  a 
positive  direction  for  an  out  and  out  conversion,  for  the 
purposes  of  convenience  in  the  administration  and  distri- 
bution of  an  estate. 

VIII.  The  power  in  question  purports  to  be  limited  on 
the  attainment  to  majority  of  the  testator's  youngest  child. 
That  child  was  a  person  ascertainable  at  his  decease.  It 
turned  out  to  be  his  daughter  Mary  Adrianna.  The  will, 
therefore,  must  be  applied  as  if  she  had  been  named 
therein. 

IX.  The  execution  of  the  power  was,  therefore,  limited 
only  on  a  single  life — that  is,  the  absolute  power  of  aliena- 
tion in  the  devisees  was  not  suspended  by  reason  of  this 
power  in  the  executors,  except  for  the  life  of  Mary 
Adrianna. 

It  could  not  be  suspended  for  a  longer  period  than  her 
life,  because  if  she  lived  she  must  attain  mtgority;  and  if 
she  died  prior  to  that  period,  the  power  was  either  accele- 
rated or  terminated. 

X.  The  language  in  the  leading  case  on  this  subject  was, 
^^  when  the  youngest  of  my  children,  attaining  the  age  of 
twenty-one,  shall  have  attained  that  age."  {Hawley  v. 
Jamesy  16  Wend.,  71.)  Here,  the  words  are,  "on  my 
youngest  child  attaining  the  age  of  twenty-one  years" — 
not  "  the  youngest  of  my  children  who  shall  attain  ma- 
jority"—  a  form  of  expression  which  would,  from  time  to 
time,  bring  in  the  next  eldest  minor  after  the  decease  of 
the  youngest  minor,  and  that  was  the  reason  of  the  deci- 
sion in  the  case  above  cited,  where  the  trust  was  held  void, 
because  the  number  of  lives  "exceeds  two."  (See  head 
note,  p.  61,  same  case.)  Here  the  limitation  is  on  the  life 
of  one  only — "my  youngest  child." 

The  same  expression  occurs  elsewhere  in  the  will ;  thus 
in  the  third  paragraph: 
Bosw.— Vol.  VIII.        60 
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"Until  my  youngest  child  shall  attain  the  age  of  twenty- 
one  years;"  and  in  the  fourth  paragraph: 

"  My  youngest  children,  viz. :  Marcellus  and  Mary  Adri- 
anna."  "My  said  youngest  child  shall  attain  the  age  of 
twenty-one  years."    This  expression  is  twice  repeated. 

XI.  On  the  decease  of  the  testator's  daughter,  Adrianna, 
before  twenty-one,  the  trust  est<ate  would  have  termin- 
ated, the  power  have  been  accelerated  and  become  opera- 
tive, or  have  ceased,  and  the  devises  in  the  seventh 
clause  have  taken  effect  in  possession,  so  that  (with  the 
possible  exception  noted  in  third  subdivision  of  point  5,) 
the  absolute  i>ower  of  alienation  could  not  have  been 
suspended  longer  than  one  life,  by  any  provision  of  the 
will. 

XII.  It  is  clear,  however,  that  without  inquiry  as  to 
other  portions  of  the  will,  the  execution  of  the  power  was 
not  postponed  any  longer  than  until  the  testator's  "said" 
youngest  child,  Adriauna,  should  attain  twenty-one,  and 
consequently,  so  far  as  the  power  is  concerned,  the  abso- 
lute power  of  alienation  could  not  have  been  suspended 
for  a  longer  period  than  one  life,  in  being.  It  was  a  matter 
of  positive  certainty  that,  if  the  power  ever  could  take 
effect,  it  must  be  within  the  period  of  one  life.  That  to 
effect  a  suspension,  a  term  may  be  taken,  grafted  on  a  life, 
and  which  may  be  less,  but  cannot  exceed  a  life,  is  the 
single  principle  involved  in  sustaining  this  as  a  valid 
power.  (Lewis  on  Perpetuities,  Law  Lib.,  [jS.  S.]  vol.  36, 
pp.  143,  144.) 

Hoffman,  J.  The  whole  income  of  the  estate,  real  and 
personal,  is  disposed  of,  and  directed  to  be  appropriated 
until  the  youngest  child  of  the  testator  attained  the  age 
of  21  years.  There  is  no  appropriation,  except  of  a  part 
next  to  be  noticed,  which  can  extend  beyond  that  event. 
Even  the  bequests  of  the  residue  of  the  income  to  his  wife, 
after  the  particular  appropriation,  are  restricted  to  that 
period,  and  provided  she  continued  unmarried.  The 
appropriation  in  the  sixth  clause,  of  the  interest  of  $3,000 


NEW  TOEK  — JULY,  18GI.  475 

for  the  life  of  the  wife,  of  Itself  is  perfectly  legal,  if  the 
l>ower  of  sale  cao  Iks  well  executed- 

The  testator  mentions  3Iart^elhi.s  aiul  3Iiiry  Adrian na,  as 
his  youngest  cbildreu ;  aud  it  is  admitted,  that  JIary 
Adnauua  was  the  youngest  living  at  his  death,  and  became 
of  age  ou  the  24th  of  October,  18<)0, 

The  distribution  and  vesting  when  tlic  power  is  cxer- 
cised,  is  aljsolute  antl  entire  t(»  tlie  different  pei-sons  named 
in  fee,  except  as  to  the  shares  of  i^nsan,  Mary  Adrianna, 
and  hts  gninddanfchter  Sarah  Eliza.  Eveji  if  the.se  dh- 
poj^itions  were  invalid,  the  power  to  sell  would  not  fall 
with  tbeni. 

Thus  the  single  question  is  whether  there  is  an  illegal 
fiusimnsion  of  the  power  of  alienation  by  force  of  those 
clauses  which  prevent  a  conveyance  in  fee  until  the 
youngest  child  attains  tlie  age  of  21  years*  The  will 
spealvS  from  the  death  of  the  testator,  (I  IL  t^,,  §  41,  p.  72tj ; 
5  Sandf.  8.  C,  K.,  36!>.)  At  that  time  there  were  four 
children  nnder  age.  It  was  fully  settled  in  Lang  w  Eopke^ 
(5  Sandf.  8.  C.  E.,  3(i3,)  that  a  devise  to  trustees  to  receive 
and  apply  the  rents  and  pmiltiH  during  a  minority,  is  not 
an  absolute  term  of  years  corresponding  with  the  probable 
duration  of  the  minority ;  lint  is  determined  l\v  the  death 
of  the  minor  beftn-e  he  attains  liis  age.  In  that  ease  the 
provision  kept  the  estate  inalienable  **  until  my  youngest 
child  living  shall  attain  to  the  full  age  of  21  years."  Tlie 
will  wa.s  made  in  1824,  but  tlie  testator  died  in  1831;,  and 
only  one  child  was  then  under  age,  and  it  was  held  that 
the  limitation  was  valid,  as  it  was  confined  to  a  single 
minority.  The  suspense  eouhl  not  exceed  the  life  of  the 
minor,  and  might  be  determined  before  his  death,  lint  if 
the  trust  is  to  contiiuHi  during  more  than  two  minorities, 
the  limitation  would  be  void. 

In  McGowmi  v.  McGowan,  (2  Duer,  57,)  the  i*ea!  estate 
and  certain  personal  estate  wuh  giv^eu  to  the  testator's 
wife  to  supimrt  antl  e< locate  the  children,  &c.  "  And  at 
my  son  John  beconnug  of  age^  tlie  wlii»le  ttf  my  estate  to 
be  divided  equally  among  my  children,  named  Bernard, 


•f 


476  OASES  EST  THE  SUPEEIOE  COUET. 

Bells  etal  v.  Lynch. 

Alice,  Martiu,  Jobn,  but  should  death  take  either  from 
the  world,  it  shall  be  equally  among  the  survivors."  It 
was  held  that  the  suspense  would  terminate  on  the  death 
of  John,  the  youngest  child,  and  was  therefore  confined 
to  a  single  life  in  being.  Jennings  v.  Jennings  (5  Sandf. 
S.  0.  £.,  174;  affirmed,  3  Seld.,  547,)  has  an  important 
bearing  upon  the  present  question.  The  scheme  of  the 
will  was  this:  that  the  income  of  the  testator's  estate 
real  and  personal,  after  payment  of  his  debts,  should  be 
applied  to  the  clothing  and  maintenance  of  his  wite,  and 
the  clothing,  maintenance  and  education  of  his  children 
by  her,  and  the  surplus  was  to  be  invested  by  his  wife  as 
trustee  for  her  children.  The  property  was  all  to  be  kept 
together  undivided  until  the  eldest  surviving  child,  by  his 
present  wife,  should  become  21  years  old,  and  then  to  be 
appraised,  and  his  or  her  equal  share  apportioned,  and 
paid  if  required.  (Opinion  of  Gridley,  J.,  3  Selden,  648.) 
The  material  clause  was :  "  As  soon  as  my  eldest  surviv- 
ing child  by  my  present  wife,  becomes  of  the  age  of  21 
years,  the  whole  of  the  property  to  be  fairly  appraised 
and  valued,  and  his  or  her  equal  share  of  the  property 
apportioned,  and  if  required,  paid  to  him  or  her.  And  in 
like  manner  the  same  course  to  be  pursued  in  respect  to 
the  rest  of  my  surviving  children  by  her." 

There  were  four  children  living  at  the  death  of  the  tes- 
tator, all  under  age. 

Two  great  objections  to  the  will  were  dwelt  upon  in  the 
Superior  Court  and  Court  of  Appeals.  First,  if  three  of 
the  eldest  were  to  die  under  age,  and  the  fourth  arrived  at 
age,  the  power  of  alienation  would  be  suspended  for  three 
lives.  It  would  continue  during  the  minority  of  the 
youngest  cliild.  Second,  as  the  children  arrived,  should 
they  all  do  so  successively,  at  the  age  of  21,  the  share  of 
each  was  to  be  set  apart.  But  the  estate  was  not  to  be 
divided  at  the  majority  of  the  eldest  child.  The  residue 
was  still  to  be  kept  together  for  the  maintenance  and  edu- 
cation of  the  rest,  until  the  last  of  the  children  should 
arrive  at  the  age  of  21  years. 
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But  in  the  present  case,  immediately  upon  the  coming 
of  age  of  the  youugest  child,  the  whole  real  property  is  to 
be  sold  under  the  power,  and  the  whole  proceeds  and  all 
the  personal  estate  are  to  be  disposed  of,  and  paid  over, 
and  in  absolute  ownership,  immediately,  with  the  excep- 
tions before  noticed. 

Nor  do  I  find  anything  sufficient  to  warrant  the  conclu- 
sion, that  on  the  death  of  the  youngest  child,  under  age, 
the  suspension  would  continue,  if  there  was  an  elder  one 
also  under  age,  until  his  minority.  There  is,  indeed,  the 
clause  in  the  fourth  article,  '*  that  they,"  meaning  Marcel- 
lus  and  Mary  Adrianna,  '*  together  with  all  my  other  infant 
children,  shall  have  their  necessary  board  and  maintenance 
until  they  attain  the  age  of  21  years,  out  of  the  rents  and 
income  of  my  said  estate." 

If  the  other  provisions  of  the  will  are  free  from  inva- 
lidity on  the  ground  of  an  unwarranted  suspension,  I 
should  hold  that  this  clause  may  be  treated  as  creating  a 
charge  only ;  and  in  the  event  suggested,  (of  the  death  of 
the  youngest  child  before  minority,)  the  estate  would  be 
alienable,  subject  only  to  such  an  incumbrance.  That 
has  now  terminated. 

If  we  bring  into  the  will  what  the  cases  I  have  cited 
authorize  us  to  interpolate,  it  becomes  in  substance  this : 
That  suspension  is  directed,  until  his  youngest  child  (Mary 
Adrianna,  as  if  she  were  expressly  named,)  arrived  at  full 
age.  Then  the  power  to  sell  could  be  exercised.  If  she 
died  before  of  full  age,  the  whole  scheme  of  the  will,  as  to 
real  estate,  failed.  The  power  could  not  be  exercised.  It 
is  given  to  be  exercised  on  his  youngest  child  attaining 
the  age  of  twenty-one.  It  was  dependent  for  its  existence 
on  that  event  happening.  If  it  never  happened,  the  power 
never  came  into  being.  If  it  did  happen,  the  power  then 
took  eflEect.  The  creation  of  the  power  was  not  void, 
because  there  was  no  suspension  but  for  the  life  of  the 
one  daughter,  the  designation  of  whom,  as  the  youngest, 
was  equivalent  to  a  designation  of  her  by  name.  And 
thus,  if  she  died  during  minority,  the  power  ceased.    If 
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she  lived  to  majority,  the  i>ower  came  into  force,  and  was 
legal,  because  it  was  dependent  upon  that  event,  and  ter- 
minable if  that  event  did  not  occur. 

The  case  differs  from  Boynton  v.  Hoyt,  (1  Denio,  53,) 
where  the  clause  was,  •*  until  the  period  when  my  youngest 
child  would  (if  living)  attain  to  the  age  of  twenty  years, 
and  my  daughter  to  the  same  period."  There  was  a  tnist 
to  receive  the  rents,  &c.,  in  the  interim.  The  limitation, 
says  ihk  Chief  Justice,  is  not  bounded  by  the  life  of  the 
youngest  child  or  daughter,  or  by  life  in  any  form.  There 
was  an  absolute  or  certain  term  fixed  for  the  continuance 
of  the  trust. 

If  the  limitation  is  to  be  treated  as  dependent  on  the  life 
of  the  youngest  child,  as  if  she  were  named,  the  subsequent 
provisions  taking  effect  after  a  decision,  would  be  valid. 

My  conclusion  is,  that  the  power  is  legal,  and  a  convey- 
ance under  it  will  vest  a  good  title  to  Jane  Lynch,  the 
purchaser.    Judgment  must  be  entered  accordingly. 

EoBBRTSON,  J.  The  difference  submitted  to  this  Court 
for  its  decision,  turns  upon  the  validity  of  the  powers  of 
sale  given  to  the  executors  in  the  will  in  question,  and  that 
as  manifestly  depends  upon  the  purposes  for  which  such 
power  was  given ;  of  course  if  they  are  illegal  the  power 
itself  must  fail.  {Wood  v.  Wood,  5  Paige,  597 ;  Hatcley  v. 
James,  16  Wend.,  71;  Hmve's  JExrs.  v.  Van  Schaickj  20 
Wend.,  564.)  If  the  power  l>e  a  naked  power  to  sell  for 
the  purpose  of  distribution,  in  other  words,  an  out  and  out 
conversion  without  reference  to  any  purpose,  it  would 
clearly  be  legal,  but  I  apprehend  the  will  in  question  will 
not  justify  such  an  interpretation.  The  estate  given  to 
the  widow  of  the  testator  by  the  third  clause  of  the  will, 
imtil  the  majority  of  his  youngest  child,  is,  on  that  event, 
changexl  into  a  mere  right  to  the  income  of  a  sum  of 
money,  part  of  the  proceeds  of  the  sale  of  such  land,  to 
be  rec>eived  in  lieu  of  dower.  Then  the  seventh  clause 
gives  ''AU  the  rest,  &c.,  of  his  estate  "  to  his  children  and 
grandchildren  in  certain  proportions,  and  provides  that 
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"  the  sum  or  amount  so  given "  to  a  daughter  should  be 
*^put  out  at  interest  on  J>ond  and  mortgage.^^  The  money 
to  be  invested  for  the  widow  was  evidently  to  be  part  of 
the  proceeds  of  the  sale ;  the  rest  was  to  be  the  residue  of 
such  proceeds,  after  such  investment.  A  sum  to  be  put 
out  at  interest  explains  itself;  so  that  the  intent  was  that 
the  testator's  descendants  named,  wei'e  to  take  their  shares 
in  the  shape  of  money  produced  by  the  exercise  of  the 
power  of  sale ;  and  this  being  its  main  purpose  it  must  be 
defeated  if  that  purpose  prove  illegal. 

There  can  hardly  be  a  question,  that  the  estates  in  land 
given  by  the  seventh  clause  of  the  will  pass  to  the  testator's 
descendants  therein  named,  by  virtue  thereof,  as  real 
estate,  in  case  the  power  of  sale  is  defeated  or  never  exer- 
cised or  is  released ;  that  they  do  not  depend  upon  the 
exercise  of  such  power ;  and  that  the  land  does  not  descend 
to  the  testator's  right  heirs  subject  to  the  execution  of  the 
power.  It  is  a  direct  devise  of  all  the  testator's  real  as 
well  as  personal  estate  to  the  devisees  named :  It  is  not 
conditional  upon  the  exercise  of  the  power  of  sale  or  the 
arrival  of  age  of  the  testator's  youngest  child :  The  eighth 
clause  of  the  will  puts  it  beyond  question ;  because  it  directs 
that  the  share  of  every  child  of  the  testator  who  should  die 
before  his  youngest  should  attain  the  age  of  twenty-one 
(including  that  child  herself)  or  lefore  a  sale  or  division  of 
his  estate  (as  is  in  the  seventh  clause  provided,)  should  go 
to  and  be  divided  among  all  the  mrvivors  in  like  manner 
as  is  thereinbefore  mentioned:  The  power  of  sale  was 
therefore  given  only  to  facilitate  the  raising  of  the  charge 
for  the  benefit  of  the  widow  if  living,  on  the  coming  of  age 
of  the  youngest  child,  and  the  division  of  the  estate  in  the 
jHToportions  mentioned  in  the  seventh  clause.  If,  there- 
fore, the  estates  created  by  such  clause  were  not  illegal, 
the  power  was  valid  so  far  as  they  affect  it. 

The  estates,  given  to  different  devisees  by  the  seventh 
clause,  are  distinct  gifts.  First  Of  one-ninth  of  the  whole 
estate  to  each  of  testator's  sons.  Secondly.  Of  three  sepa- 
rate ninths  thereof  to  his  executors,  in  trust  as  to  each  of 
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two  thereof,  during  the  respective  lives  of  each  of  his 
daughters,  and  of  the  third  daring  the  life  of  a  graod- 
daughter,  with  the  remainder  in  fee  to  the  children  of 
each  on  their  respective  deaths;  and,  Thirdly.  Of  one  of 
four  thirty-sixth  parts  to  each  of  the  four  children  of  a 
deceased  daughter  of  the  testator.  Such  interests  are 
entirely  separate  and  distinct,  far  more  plainly  so  than  m 
the  will  under  consideration  in  the  case  of  Mason  v.  Jonetf 
ExWs,  (2  Barb.,  229;  8.  C,  3  Oomst,  375,)  where  it  was 
held  that  no  prohibition  against  the  suspension  of  aliena^ 
tion  was  created  by  trusts  of  different  portions  of  an  estate. 
The  trust  estates,  therefore,  created  in  such  seventh  clause 
only  tied  up  each  separate  interest  during  the  life  of  the 
party  for  whom  it  was  so  placed  in  trust. 

The  eighth  clause,  however,  of  the  will  in  question 
divests  the  interest  which  each  devisee,  who  was  the  tes- 
tator's child,  was  to  take  otherwise  under  the  seventh 
clause,  in  case  he  or  she  died,  without  leaving  lawful  issue, 
before  the  testator's  youngest  child  should  attain  the  age 
of  twenty-one.  It  is  not  very  material,  in  this  case, 
whether  the  youngest  child  in  such  contingency  is  to  be 
construed  the  youngest  who  should  attain  the  age  of 
twenty-one,  or  the  actual  youngest  living  at  the  date  of 
the  will,  making  the  term,  in  the  latter  alternative,  a  fixed 
date  in  October,  1860 :  The  remainder  over,  in  case  of  a 
child  so  dying,  on  either  interpretation,  would  be  a  future 
estate;  vested  as  to  the  persons,  but  contingent  as  to  the 
event,  as  defined  in  the  Revised  Statutes,  (1  E.  S.,  p.  723, 
§§  10,  13,)  and  which  they  render  alienable.  (Id.,  p.  725,  % 
36.)  As  to  the  interests  of  the  two  daughters  in  such  accre- 
tion, even  if  there  were  a  suspension  of  alienation,  it  would 
only  be  as  to  each  share  during  the  life  of  the  daughter 
for  whom  it  was  bequeathed  in  trust ;  And  although  there 
might  be  no  persons  in  existence,  by  whom,  the  contin- 
gent remainder,  created  by  the  eighth  clause,  could  be 
released  or  conveyed,  until  after  the  death  of  both  daugh- 
ters, it  would  only  be  a  suspension  of  alienation  for  their 


NEW  YORK— JULY,  1861.  481 

Eelis  (it  al  V.  Lynch. 

lives,  inasmuch  as  the  remainder  over  only  applies  to  the 
children's  share. 

The  estates,  therefore,  for  the  creation  of  which  the 
power  of  sale  is  to  be  exercised,  are  legal,  and  the  power 
is  not,  therefore,  void,  a«  its  sole  purpose  seems  to  be  the 
facilitation  of  a  division  among  the  devisees. 

I  do  not  know  whether  any  point  was  intended  to  be 
ma<le  in  this  case,  as  to  the  time  when  the  power  of  sale 
was  directed  to  be  exercised,  by  insisting  that  it  was  not 
to  be  before  it  should  be  determined  who  was  the  testa- 
tor's youngest  chihl  who  should  attain  its  majority,  thus 
possibly  postponing  the  alienation  until  after  the  expiration 
of  several  lives.  I  think  it  can  hardly  be  doubted,  that 
the  youngest  child  spoken  of,  in  the  contingency  repeated 
so  often  in  the  will  as  to  her  attaining  majority,  was  the 
youngest  living  child,  (Mary  Adrianna :)  Because,  other- 
wise, the  **  home"  spoken  of  in  the  third  section  could  not 
lie  continued  legally,  after  that  child  came  of  age,  who 
should  ultimately  prove  to  be  the  youngest  who  should 
reach  its  majority,  by  the  deaths  of  others,  who  might  be 
younger  in  their  minority ;  any  advances  previously  made 
for  the  maintenance  of  such  younger  children,  would 
become  unauthorized ;  and  the  testator's  widow  and  son 
would  be  obliged,  after  the  majority  of  such  youngest  child, 
to  repay  any  rents  and  income  received  by  them  previously, 
under  the  fourth  clause,  after  such  majority  in  such  case : 
If  so,  of  course  the  exercise  of  such  power  was  only  post- 
poned until  October,  1860.  But  even  if  it  were  not  so,  the 
validity  of  the  power  would  not  be  affected  by  the  limita- 
tion of  the  time  of  its  exercise,  especially  not  upon  the 
ground  that  it  suspended  the  alienation  of  the  estate :  The 
suspen^on  of  alienation  by  a  power  of  sale,  seems  to  be  a 
I>aradox,  since  it  is  difficult  to  conceive  how  alienation  can 
be  suspended  by  a  power  to  alienate  permitted  by  law :  A 
power  is  defined  to  be  an  authority  to  do  an  act  in  relation 
to  lands.  (1  E.  S.,  p.  732,  §  74 :)  The  act  when  done,  if 
recognized  by  law,  might  obstruct  alienation  by  others, 
but  not  the  mere  time  of  doing  it.  In  the  statute,  which 
Bosw.— Vol.  Vin.    61 
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declares  the  creation,  constructiou  and  execution  of  ik)w- 
ers  to  be  governed  by  its  provisions,  (1  B.  S.,  732,)  no 
restriction  is  imposed  upon  the  time  or  contingency  of  exer- 
cising them :  although  it  confines  the  periods  for  suspen- 
sion of  alienation  by  instruments  executed  under  jiowers,  to 
the  same  limits  as  those  provided  for  future  estates.  (1  B. 
S.,  727,  ^  128.)  A  power  is  not  an  estate  or  interest  in 
lands ;  unexercised,  it  is  an  encumbrance ;  and  when  exer- 
cised, the  act  performed  by  virtue  of  it  is  considered  and 
construed  as  done  by  the  donor  of  the  power :  If  it  were 
otherwise,  a  power  to  sell  to  be  exercised  at  a  fixed  future 
time,  even  a  power  in  a  mortgage,  would  be  invalid, 
because  lives  were  not  taken  as  the  periods  of  limitation 
for  its  exercise* 

If,  however,  the  power  of  sale  be  taken  to  be  one  for 
absolute  out  and  out  conversion,  as  in  the  case  of  Kane  v. 
Gott^  (24  Wend.,  641,)  and  th(j  estates,  given  in  the  seventh 
and  eighth  clauses,  are  to  be  considered  as  grafted  on  the 
proceeds  instead  of  the  land,  the  rules  applicable  to  per- 
sonal estate  only  are  to  be  applied,  and  in  such  case  tho 
same  principles  would  prevail. 

Judgment  must  therefore  be  rendered  in  favor  of  the 
executors,  with  the  costs  allowed  by  statute  against  the 
purchaser. 


Kathabine  Thompson,   Appellant,  v.  James  Lainq, 

Bespondent. . 

1.  The  unqualified  refusal  of  a  contractor  for  a  part  of  the  work  on  a  build- 
ing in  actual  progress  of  erection,  to  perform  what  he  has  undertaken,  is 
in  itself  a  breach  of  the  contract.  The  employer  is  not  bound  to  delay 
the  completion  of  the  building  during  the  period  which  was  alloCired  to  the 
contractor  for  performance. 

2.  li)  ailer  such  refusal,  the  contractor  can  reinstate  himself)  he  must  at  least 
show  a  subsequent  offer  and  readiness  to  perform  in  time. 

3;  In  an  action  by  the  owner  against  the  contractor,  to  recover  damages  for 
such  breach,  it  is  no  defense  that  tlie  plaintiff,  tSier  the  refusal,  made  a 
contract  with  other  persons  who  had  previously  agreed  to  do  the  same 
work  for  a  prior  owner  of  the  building,-  and  that  they  commenced  the 
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work  for  the  plaintiff  before  the  expiration  of  tlie  time  fixed  for  pertbrm- 
ance  of  defendant's  contract. 

(Before  Hoffmak,  Woodruff  and  White,  J.  J.) 
Heard,  June  11;  decided,  July  13,  1861. 

This  action  was  brought  to  recover  damages  laid  at 
fifteen  hundred  dollars,  for  non-performance  of  a  contract 
by  the  defendant  to  make  and  put  up  the  stone  steps  of 
four  houses  built  by  the  plaintiff;  on  Thirtieth  street,  in 
the  City  of  New  York. 

The  answer  denied  any  default  on  the  part  of  the  de- 
fendant, and,  among  other  things,  avenged  that  defendant 
was  prevented  from  performance  of  the  alleged  contract, 
owing  to  other  contractors  for  the  same  work  being  in 
possession  of  the  buildings  under  plaintiff's  authority. 

The  action  was  tried  before  Mr.  Justice  Monorief  and 
a  Jury,  on  the  27th  of  March,  1861.  It  appeared  that 
the  contract  with  defendant  was  made  on  the  6th  of  July, 
1858 ;  that  the  work  was  t6  be  completed  on  or  before  the 
16th  day  of  August,  1858. 

A  previous  owner  of  the  buildings  it  appeared,  had 
agreed  with  the  firm  of  J.  &  A.  Mulvihill  to  erect  the 
stone  work  of  the  houses  in  question;  and  the  defendant 
on  being  notified  by  the  plaintiff  on  or  about  the  20th  of 
July,  to  proceed  with  the  work,  refused,  saying  that  he 
had  been  deceived  in  the  contract.  Shortly  after,  Mulvi- 
hill &  Go.  made  a  contract  with  the  plaintiff  and  performed 
the  work,  they  having  previously  prepared  the  materials 
under  the  former  contract. 

The  plaintiff  was*  s^  married  woman  and  acted  by  her 
husband  as  her  agent  in  making  the  contracts.  On  the 
trial  he  was  offered  as  a  witness  in  her  behalf  but  was 
excluded  on  the  objection  of  the  defendant. 

After  the  plaintiff  rested,  counsel  for  defendant  moved 
to  dismiss  the  complaint,  on  the  ground  that  the  penalty  i 
for  non-fulfillment  could  not  be  exacted  till  the  15th  of  I 
August,  1858,  and  in  the  meantime  the  plaintiff  had  made  | 
another  agreement  with  another  party,  to  wit,  on  the 
30th  of  July,  which  agreement  was  supplementary  to  a 
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prior  contract  under  which  the  said  other  party  was  in  the 
course  of  i)erformance  of  the  work  in  question.  This 
motion  was  granted  by  the  Court,  and  the  Counsel  for 
plaintiff  excepted. 

After  judgment  entered,  the  plaintiff  appealed  to  the 
General  Term. 

U.  jff.  UnderlMl,  for  the  plaintiff,  appellant. 
I.  The  testimony  of  the  husband  should  have  been 
received. 
U.  The  Court  erred  in  dismissing  the  complaint. 

1.  On  the  defendant's  refusing  to  perform,  the  plaintiff 
was  entitled  fo  consider  the  contract  as  rescinded  ;  there- 
upon a  right  of  action  accrued  to  the  plaintiff  to  recover 
the  penalty  for  non-performance.  (Hochster  v.  De  La  Tour^ 
2  Ell.  &  Black.,  678 ;  Cort  v.  Ambergate,  <fcc.,  B.  B.,  17  Q. 
B.,  127 ;  Shart  v.  Stone,  8  Id.,  358  ;  Lovelock  v.  Franklin, 
8  Id.,  371 ;  Planchi  v.  Colburn,  8  Bing.,  14 ;  L'Amoreaux 
V.  Bolfe,  36  N.  H.  R.,  33 ;  Shaw  v.  arandy,  5  Jones'  JT. 
C.  E.,  56.) 

2.  The  recision  was  a  question  of  fact  for  the  Jury. 
Fitt  V.  Cassanst,  4  M.  &  G.,  898.) 

3.  But  if  the  contract  was  not  rescinded,  defendant 
should  have  offered  to  perform ;  and  as  there  is  no  evidence 
that  he  was  prevented,  his  failm*e  gives  the  plaintiff  a 
right  of  action. 

Wm.  B.  Stafford,  for  the  defendant,  respondent. 

I.  The  liability  of  the  defendant  could  not  accrue  under 
the  terms  of  the  contract,  prior  to  the  15th  of  Aug^t, 
1858,  and  the  act  of  the  plaintiff  on  the  30th  July,  1858, 
in  contracting  for  the  same  work  with  J.  &  A.  Mulvihill 
necessarily  prevented  the  defendant  from  performance. 
{Dubois  V.  Del  aiid  H.  Canal  Co.,  4  Wend.,  285;  Whitney 
V.  Spencer,  4  Cow.,  39 ;  Bagley  v.  Clarke,  7  Bosw.,  94.) 

Wherever  the  contract  becomes  incapable  of  being  per- 
formed, substantially  as  the  parties  intended,  by  the  vol- 
untary act  of  one  of  the  parties,  the  other  is  not  bound  to 
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proceed.  (Kleine  v.  Oatara,  2  Gall.  0.  0.  Kep.,  74 ;  Dear- 
horn  V.  Cross^  7  Cow.,  47 ;  Alien  v.  Jaquishy  21  Wend., 
628 ;  Healy  v.  Utley,  1  Cow.,  345 ;  Parsons  on  Contracts, 
190,  191,  note  r,  and  cases  cited.) 

n.  The  husband  of  the  plaintiff  was  correctly  excluded 
as  a  witness. 

III.  There  was  nothing  to  submit  to  the  Jury.  It  was 
utterly  impossible  to  apportion  any  damages  to  the  plaiu- 
tiflF.  She  had  vacated  her  entire  claim.  A  verdict  in  her 
favor  never  could  have  been  sustained,  and  it  was  there- 
fore the  duty  of  the  Court  to  nonsuit.  {Stewart  v.  Simpson^ 
1  Wend.,  376;  Budd  v.  Davis,  3  Hill,  287.) 

By  the  CouBT-Jj|j«DRUFP,  J.  The  defendant  agreed, 
on  July  the  6th,  :^H^o  do  the  work  as  alleged  in  the 
complaint.  This  was  clearly  proved  by  the  written  agree- 
ment. He  was,  by  the  agreement,  to  complete  the  work 
on  or  before  the  15th  of  August,  1858.  He  refused  to 
perform  his  contract,  and  on  the  30th  of  July,  1858,  the 
plaintiff  employed  other  persons  to  do  the  work. 

We  think  the  plaintiff,  after  the  defendant's  unqualified 
refusal  to  do  the  work,  was  not  bound  to  wait  until  the 
time  for  the  performance  of  the  work  had  expired.  The 
unqualified  refusal  was  a  breach  of  the  contract.  It  cannot 
be  that  when  one  who  has  undertaken  to  do  a  part  of  the 
work  of  a  building  in  actual  progress  of  erection,  refuses  to 
perform,  the  owner  is  bound  to  delay  the  completion  of  the 
building,  keeping  back  all  the  other  work,  during  the 
whole  i)eriod  allowed  for  performance. 

If,  after  such  refusal,  the  defendant  could  reinstate  him- 
self, he  should  at  least  show  his  subsequent  offer,  and  his 
readiness  and  ability  to  perform  the  work  in  time.  Not 
showing  this,  the  plaintiff  was  entirely  at  liberty  to  cause 
the  work  to  be  done  by  others. 

There  was  some  evidence  that  there  were  impediments 
in  the  way  of  the  performance  of  the  work,  arising  from 
the  state  of  the  street  and  sewer.  The  defendant's  refusal 
did  not  proceed  on  any  such  ground ;  and  if  it  could  be 
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made  to  avail  him,  the  case  was  not  so  established,  that 
the  cause  should  be  taken  from  the  Jury.    It  was  not 
taken  from  them  on  any  such  ground. 
As  to  the  evidence  of  a  former  contract : 

1.  It  is  not  shown  that  in  point  of  fact  there  was  any 
obstacle  arising  irom  that  cause  to  the  defendant's  perform- 
ance of  his  contract  as  agreed. 

2.  It  is  not  satisfactorily  shown  that  there  was  any  out- 
standing contract  which  bound  the  plaintiff,  or  deprived 
her  of  the  power  to  employ  the  defendant  as  she  did. 
Mulvihill's  prior  contract  was  with  prior  owners,  and  it 
does  not  appear  that  the  plaintiff  had  assume  it,  or  was 
bound  thereby.  On  the  contrary  the  plaintiff  was  for  six 
weeks  or  upwards  negotiating  widBMuIvihill  on  the  sub- 
ject, and  finally  a  new  agreeml^Pwas  made,  without 
which  it  does  not  appear  that  she  would  have  been  bound 
to  Mulvihill  at  all. 

We  are  not  satisfied  that  any  error  was  committed  in 
rejecting  the  testimony  of  the  husband  of  the  plaintiff, 
though  we  are  aware  that  on  that  subject  there  has  been 
some  difference  of  opinion. 

On  the  ground  first  named  we  think  the  complaint  ought 
not  to  have  been  dismissed,  and  that  the  judgment  should 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 


John  Young,  Eespondent,  v.  Jambs  0.  Willet,  Sheriff 
of  the  City  and  County  of  New  York,  Appellant. 

1.  In  an  action  to  recover  the  possession  of  specific  personal  property,  or  the 
yalue  thereof  in  case  a  return  cannot  be  had,  and  for  damages,  the  plaintiff 
may  recover  damages  arising  from  the  depreciation  of  the  goods,  during 
the  wrongful  detention  by  the  defendant. 

2.  It  is  unimportant  whether  the  decrease  in  value  arises  from  the  defendant's 
act  or  default^  or  from  other  causes. 

3.  Under  a  complaint  alleging  that  defendant  wrongfully  took  and  detained 
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the  goods,  to  the  damage  of  the  plaintiff  $5,000,  but  without  any  allega- 
tion of  special  damage,  the  plaintiff  may  recover  damage  from  depreciation 
resulting  by  reason  of  the  lapse  of  time. 

4.  Under  such  a  complain^  evidence  that  the  goods  depreciated  from  change 
in  the  market  value  or  from  decay  arising  from  inherent  causes,  and  not 
resulting  from  any  neglect  on  the  part  of  the  defendants,  is  admissible. 

5.  In  an  action  to  recover  the  possession  of  specific  personal  property,  if  the 
plaintiff  does  not  resort  to  proceedings  of  claim  and  delivery,  or  if  after  he 
has  resorted  to  such  proceedings,  the  defendant  rechums  the  goods  by  giv- 
ing bond  and  retains  possession  of  them,  the  Jury,  in  assessing  the  value 
of  the  property  upon  the  trial,  should  find  the  value  of  the  property  at  the 
time  of  the  verdict^  and  its  depreciation  since  the  time  of  the  taking,  from 
any  causes  proven  by  the  evidence.  Interest  should  be  allowed  on  the 
whole  amount  The  amount  of  depreciation  and  tlie  interest  will  form 
the  damages;  and  the  judgment  will  be  for  the  recovery  of  possession  and 
the  sum  found  for  damages,  or,  if  delivery  cannot  be  had,  for  the  amount 
of  the  value  at  the  time^f  the  verdict,  and  the  damages. 

6.  Where,  however,  in  mM[  a  case,  the  Jury  found  the  value  at  the  time  of 
the  taking,  which  exceeded  the  value  alleged  in  the  complaint,  and  also 
found  the  depreciation  and  Uie  interest,  and  the  plaintiff,  by  consenting  to 
a  reduction  of  the  verdict,  had  procured  judgment  to  be  entered  in  a  form 
which  produced  the  same  result  as  if  the  verdict  had  been  in  accordance 
with  the  rule  above  stated,  held,  that  the  judgment  must  be  afi&rmed. 

(Before  Hoffman,  Woodritff  and  WmxE,  J.  J.) 
Heard,  June  11;  decided,  July  13,  1861. 

Appeal  by  defendant  to  General  Term,  from  judgment 
entered  upon  verdict  for  plaintiff,  and  from  order  of  Spe- 
cial Term  denying  defendant's  motion  for  a  new  trial. 

The  action  was  to  recover  possession  of  personal  pro- 
perty. The  complaint  alleged  that  the  plaintiff  was  law- 
fully possessed  of  the  goods  enumerated,  at  the  time  there- 
after mentioned^  being  a  stock  of  goods  in  the  store  of  the 
plaintiff,  No.  235  Eighth  avenue.  New  York.  That  on 
the  16th  of  April,  1858,  at  such  store,  the  defendant  wrong- 
fully took  said  goods  and  chattels  from  the  possession  of 
the  plaintiff,  and  still  unjustly  detained  the  same  to  his 
damage  of  15,000. 

Judgment  was  demanded  against  the  defendant  for  the 
recovery  of  the  possession  of  the  said  goods  and  chattels, 
or  for  the  sum  of  $3,500,  the  value  thereof,  in  case  a  deli- 
very cannot  be  had,  together  with  the  stim  of  $5,000,  his 
damages,  besides  the  costs  of  action. 
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The  answer  denied  the  possession  by  the  plaintiff  of 
the  goods  and  chattels,  or  that  they  were  the  property  of  the 
plaintiff,  or  were  of  the  value  of  $3,500,  and  denied  the 
wrongful  taking  or  detention. 

It  stated  a  judgment  recovered  in  the  Court  of  Common 
Pleas,  in  favor  of  one  G.  W.  Menitt,  against  one  Creorge 
W.  Assay,  for  the  sum  of  $1,860.39,  on  the  1st  of  April, 
1858 ;  a  transcript  filed  in  the  office  of  the  Clerk  of  the  City 
and  County  of  New  York,  an  execution  issued  thereupon, 
and  a  levy  thereunder,  upon  certain  goods  and  chattels  of 
the  character  and  description  of  those  mentioned  and 
described  in  the  complaint,  the  taking  the  same  into  his 
custody  by  the  Sheriff,  a  schedule  of  which  property  so 
levied  ui>on  was  annexed,  marked  A,  which  defendant 
believed  was  a  portion  of  the  goods  ^piitioned  in  the  com- 
plaint. Such  levy  and  detention  constituted  the  supposed 
wrongful  taking  in  the  complaint  alleged.  The  answer 
then  contained  an  averment,  that  the  goods  and  chattels  so 
levied  on  were  the  property  of  the  said  George  W.  Assaj, 
or  that  he  had  an  interest  therein,  liable  to  levy  and  sale 
under  execution. 

On  the  trial  before  Chief  Justice  Bosworth  and  a  Jurj% 
it  appeared  that  the  plaintiff  claimed  under  an  assignment 
fipom  George  W.  Assay,  dated  November  30,  1857. 

The  validity  of  this  assignment  was  made  out  upon  the 
trial ;  indeed  it  was  scarcely  attempted  to  be  questioned. 
The  identity  of  the  goods  was  established. 

The  goods  had  been  counterbonded  by  the  defendant, 
under  section  211  of  the  Code,  before  delivery  to  the  plain- 
tiff in  the  action.  They  remained  in  the  defendant's  cus- 
tody at  the  time  of  the  trial. 

Much  testimony  was  taken  as  to  the  depreciation  in  the 
value  of  the  goods  during  such  detention,  from  changes  in 
fashion  of  some  articles,  fall  in  the  market,  and  in  some 
instances,  particularly  of  the  linen  shirts  and  other  articles 
of  linen,  from  rotting,  in  consequence  of  the  starch. 

The  questions  in  the  cause  are  connected  with  this  sub- 
ject of  depreciation,  and  arise  in  the  following  manner: 
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A  witness  was  asked,  "  what  would  be  the  present  value 
of  the  goods,  if  kept  in  good  condition  ?" 

This  question  was  objected  to  by  defendant's  Counsel, 
on  the  ground  that  under  the  complaint  in  this  action,  no 
special  damage  could  be  proved.  The  Court  overruled  the 
objection  and  admitted  the  question  and  evidence,  and 
the  defendant,  by  his  Counsel,  duly  excepted. 

Upon  the  testimony  being  closed,  the  Court  charged  the 
Jury  as  follows : 

That  it  was  their  duty  to  find  and  assess  the  value  of 
the  property,  whether  they  found  for  the  plaintiff  or  the 
defendant,  and  that  if  they  found  a  verdict  in  favor  of 
the  plaintiff,  it  would  be  also  their  duty  to  find  the  dama- 
ges which  the  plaintiff  had  sustained,  which  would  include 
the  interest  on  the  value  of  the  goods  as  assessed  by  the 
Jury,  from  the  time  of  the  commencement  of  the  action  ; 
that  they  would  also  find  specially  the  amount  of  the 
depreciation  of  the  goods  in  value,  assuming  them  to  have 
been  preserved  in  good  condition. 

The  defendant's  Counsel  duly  excepted  to  the  charge, 
so  far  as  it  instructed  the  Jury  to  find  the  amount  which 
the  goods  had  depreciated. 

The  Jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and 
assessed  the  value  of  the  property  at  $4,004.97  and  dama- 
ges, for  the  detention  thereof,  at  $618.33,  and  also  found, 
as  part  of  their  verdict,  that  the  property  had  depreciated 
in  value,  since  it  was  taken  by  the  defendant,  in  the  amount 
of  $2,004.97. 

Whereupon  the  Court  ordered  that  the  cause  be  reserved 
for  further  consideration,  and  thereafter,  upon  further  con- 
sideration had,  and  after  hearing  Counsel  for  the  respective 
parties,  ordered  judgment  to  be  entered  as  follows : 

[Title  of  the  Cause.] 

At  a  Special  Term,  &o. 
The  issues  of  fact  in  this  action  having  been  brought 
before  J.  S.  Bosworth,  Chief  Justice  of  this  Court,  and 
a  Jury,  on  the  14th  day  of  June,  1860,  and  the  verdict  of 
BoBw.— Vol.  VIH.      62 
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the  Jury  having  been  entered  therein,  whereby  they  fonnd 
for  the  plaintiff,  and  assessed  the  vahie  of  the  property 
described  in  the  complaint,  on  the  KJth  of  April,  1858,  at 
the  time  of  the  taking  thei'eof  by  the  defendant,  to  be 
$4,004.97,  and  the  interest  thereon  as  damages  for  the 
detention  of  said  property,  $618.33,  and  also  found,  spe- 
cially, that  the  said  property  had  depreciated  in  value, 
since  it  was  so  taken  by  said  defendant,  the  amount  of 
$2,004.97,  and  the  Court,  on  the  rendering  and  entry  of 
said  verdict,  having  ordered  that  the  cause  be  reserved  for 
further  consideration,  and,  pursuant  to  said  order,  Mr. 
Van  Oott  having  been  heard  for  the  plaintiff,  and  Mr.  A. 
J.  Vanderpoel  for  the  defendant,  and  the  plaintiff  having 
elected  to  remit,  and  having  remitted  so  much  of  the  sum 
found  as  the  value  of  the  proi)erty  at  the  time  it  was 
taken,  as  exceeds  the  value  of  $3,500,  the  value  thereof 
as  stated  in  the  complaint ;  and  also,  $87.50  from  the  said 
sum  of  $618.33,  (the  residue,  viz.,  $530.83  being  the 
interest  on  $3,500  from  the  time  said  property  was 
taken,  up  to  the  time  said  verdict  was  rendered,)  and 
also  $504.97  from  said  sum  of  $2,004.97,  (the  residue, 
$1,500,  being  the  depreciation  in  the  value  of  siiid  pro- 
perty, assuming  its  value,  when  taken  by  the  defendant  as 
aforesaid,  to  be  $3,500,)  and  deliberation  having  been  bad, 
and  on  motion  of  Mr.  Van  Cott,  of  Counsel  for  said  plain- 
tiff, it  is  hereby  adjudged  that  the  plaintiff  recover  posses- 
sion of  the  personal  property  described  in  the  complaint 
in  this  action,  and  also  the  sum  of  $2,030.83,  damages  for 
the  detention  thereof,  (viz. :  said  two  sums  of  $530.83  and 
$1,500,)  or  in  case  a  return  and  delivery  thereof  cannot  be 
had,  then  that  said  plaintiff  recover  of  the  said  defendant 
the  sum  of  $3,500,  the  value  of  said  property,  as  alleged  in 
the  complaint,  at  the  time  it  was  taken  by  said  defendant 
as  aforesaid,  and  also  the  further  sum  of  $530.83,  the 
interest  on  said  value,  from  the  time  of  said  taking  to 
the  time  of  the  rendering  of  said  verdict,  as  damages 
for  the  detention  of  said  property  as  aforesaid,  and  also 
that  the  plaintiff  recover  of  the  defendant  the  further 
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sum  of  $433*22  for  bis  costs  and  disbuisemeuts  iu  this 
action. 

The  (lofendaiit  duly  excrptod  to  so  Jimcli  of  siiid  judg- 
ment as  dii'eeted  that  the  plaintitt*  recover,  iu  addition  to 
the  [lossession  of  the  said  property,  the  sum  of  12,030.33 
damages  for  the  detention  of  the  saiil  pixipeity,  and 
ekumed  that  tlie  iilaintiff  was  nut  entitled  to  tliat  [uiH  of 
said  sum  which  i^*|ireseiited  the  dei*reeiation  in  value  of 
said  propertyt 

A  motion  for  a  new  trird  was  denied  at  Si>ecial  Term, 
From  the  order  denying  tlie  same,  as  well  us  from  the 
above  judgment,  the  defenduufc  appealed, 

A,  J~  Vanderpoel^  for  appellant. 

The  Court  erred  in  allowing  the  question,  '*  What  wonhl 
be  the  present  vahie  of  the  goods,  if  kept  in  goo*l  condi- 
tion?" 

No  special  chimages  were  a\'eiTed  in  the  comphiint.  la 
the  absence  of  averments  raising  an  issue  as  to  the  special 
damage,  the  plaintiH'  was  Hinited  to  such  damages  as  may 
be  |>resunied  necessarily  to  residt  from  the  detention^ — 
such  as  are  known  1»y  the  tenn  general  dan*ages,  as  con- 
tradistinguished from  special  damages,  or  such  as  really 
took  place,  but  are  not  implied  iu  law.  Interest  on  the 
ralue  of  the  pro(»erty  was  all  the  plaintiff  was  entitled  to 
recover  under  the  facts  averred  iu  his  comi»laint-  {BrizHce 
Y.  MH^flm,  21  Wend.,  144;  Code,  §^  277,  142.) 

1,  The  damages  alleged  in  the  complaint  were  thosis 
which  the  phiintift'  Lia*!  already  sustained, 

2-  The  t>arty  lias  his  election  to  recover  the  property  in 

specie  with  general  damages,  or  l*a  may  sue  for  the  taking 

and  conv^ersion,  and  recover  the  vidne  as  damages.     If, 

[before  resorting  to  the  action  of  R*i>leviu,  lie  has  sustained 

tipecial  damages,  he  possibly  could  i-eciiver  them  under 

proper  averments. 

3,  The  facts  out  of  which  the  special  damage  arose  w^ere 
traversable*  Wlierever  si»ecial  damages  ai'c  recovered,  it 
must  be  on  a  distinct  and  definite  statement  iu  the  com- 
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plaint.  The  Coile,  while  changing  the  forms  of  pleading, 
have  not  changed  principles.  (Lo^v  v.  Archer y  2  Kem., 
282;  VandersUcev.  Netrton,  4  Conist.,  130;  Armstrong  v. 
Percy,  5  Wend.,  535,  538;  Jloumrd  v.  Tiffany,  3  Saiidf., 
695;  Buddiugton  v.  Davis,  6  How.  Pr.  B.,  401. 

Joshua  M,  Tan  Cotty  for  plaintiff  and  respondent. 

The  Court  properly  charged  the  Jury,  that  if  they  found 
for  the  plaintiff,  they  should  find  as  special  damage  the 
amount  of  the  depreciation  of  the  goods  since  they  were 
taken  by  the  defendant.  (Code  of  Procedure,  §§  261,  277; 
Eawley  v.  Gibbs,  14  Johns.,  385.) 

By  the  Court — Hoffman,  J.  The  case  of  Rowley  v. 
Gibbs,  (14  Johns.,  385,)  is  decisive  of  the  i>oint  that  the 
plaintiff  is  entitled  to  recover  damages  arising  from  the 
depreciation  of  the  goods,  during  the  wrongful  detention 
by  the  defendant.  The  i)laintiff  could  not  be  indemnified 
without  such  an  allowance,  and  it  is  unimportant  whether 
the  decrease  in  value  arises  from  the  defendant's  act  or  de- 
fault, or  from  other  cause.  See  also  Suydam  v.  JenkinSy 
(3  Sandf.  S.  C.  B.,  614,  644.) 

We  think  also,  that  damages  could  be  assessed  upon 
this  ground,  under  the  pleadings,  without  a  si>ecial  allega- 
tion of  this  cause  of  damage.  The  averment  of  the  com- 
plaint is,  that  the  defendant  wrongfully  took  and  detained 
the  goods  to  the  damage  of  the  plaintiff  of  $5,000.  The 
rule  requiring  special  causes  of  damage  to  be  set  forth  is 
to  prevent  a  surprise  upon  the  defendant.  We  apprehend 
that  when  the  source  of  damage  is  one  so  obvious  and 
direct,  as  the  depreciation  of  goods  from  lapse  of  time 
during  a  detention,  the  defendant  cannot  reasonably  urge 
this  ground.  It  was  the  natural  result  of  the  injury 
complained  of.  (Chitty  on  Pleadings,  vol.  1,  p.  428 ;  Driggs 
V.  Dwight,  17  Wend.,  71 ;  TTard  v.  Smith,  11  Price,  19; 
Woodruff  V.  CoolCy  25  Barb.,  505.) 

The  evidence  shows  that  a  depreciation  of  20  to  30  per 
cent  had  arisen  on  woolen  goods,  and  that  the  shirts  be- 
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came  rotten  from  being  kept,  in  consequence  of  the  starch 
in  them.  This  is  the  case,  even  when  ordinary  proper  care 
is  taken  of  them.  The  item  of  linen  goods  amounted  to 
$2,699.09.  Fifty  per  cent  on  that  sum  alone  would  make 
np,  with  the  other  items  admitted  in  the  points  of  the  do* 
fendant,  the  whole  fifteen  hundred  dollars  of  depreciation. 
There  is  no  ground  for  disturbing  the  verdict  in  this  respect. 

The  learned  Judge  in  allowing  the  question  excepted  to 
before  stated,  and  in  his  charge,  that  the  Jury  were  to  find 
the  amount  of  the  depi^ciation  of  the  goods  in  value, 
assuming  them  to  have  been  preserved  in  good  condition, 
must  be  understood  as  meaning,  the  keeping  them  with 
proper  usual  care.  Some  fell  in  value  from  change  of 
fashion ;  the  linens  from  an  inherent  cause  of  deterioration. 
The  question  put  to  the  Jury  was  in  substance,  what  was 
the  deterioration  from  all  causes,  ti'eating  the  defendant  as 
having  used  ordinary  care  in  preserving  the  goods. 

It  will  be  noticed,  that  the  learned  Chief  Justice  sus- 
pended the  entry  of  judgment  until  the  parties  had  been 
heard  as  to  it«  form,  and  dealt  with  the  case  upon  the  facts 
and  amounts  found  by  the  Jury  in  this  manner. 

The  Jury  found  the  value  of  the  property  when  taken, 
to  have  been  $4,004.97,  and  the  depreciation  $2,004.97. 
But  the  plaintiff  in  his  complaint  claimed  the  value  to 
have  been  $3,500  only.  And  the  present  value  being 
found  to  be  $2,000,  the  depreciation  or  damages  could 
only  be  taken  at  $1,500,  with  interest.  The  interest  was 
adjusted  at  $530.83.  The  plaintiff  was  allowed  to  remit 
the  excess  of  value  and  depreciation,  which  he  did,  and  the 
judgment  was  entered  in  the  manner  before  stated. 

We  perceive  that  the  result  thus  reached  was  the  same 
as  if  the  Jury  had  found  the  present  value  to  be  $2,000 ; 
the  depreciation,  $1,500;  and  the  interest,  $530.83. 

Upon  a  consideration  of  the  various  provisions  of  the 
Code,  we  are  of  opinion,  that  where  the  plaintiff  sues 
without  resorting  to  the  provisional  remedy  of  claim  and 
delivery;  or  where,  as  in  the  present  case,  a  counter-bond 
is  given  and  the  possession  retained,  the  Jury  may  be 
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called  upon  to  assess  the  value  of  the  property  at  the  time 
of  the  verdict,  and,  also,  the  depreciation  in  value  from 
the  time  of  the  taking,  arising  from  any  causes  proven  by 
the  evidence.  This  will  involve  the  proof  of  the  value 
at  the  taking.  They  should  allow  interest  on  the  whole 
amount.  The  amount  of  depreciation  and  the  interest 
form  the  damages.  Then  the  judgment  will  be,  under 
section  277,  for  the  recovery  of  possession  and  the  sum 
found  for  damages;  or,  if  delivery  cannot  be  had,  for  the 
amount  of  the  value  at  the  time  of  the  verdict,  and  the 
damages. 

The  action  to  recover  possession  of  personal  property, 
is  the  substitute  for  the  action  of  replevin.  The  claim 
and  delivery,  of  section  206,  is  a  provisional  remedy  under 
the  Code  to  obtain  possession  during  suit,  not  the  neces- 
sary incident  of  the  action. 

When  this  is  resorted  to,  the  actual  value  of  the  pro- 
perty must  be  stated  in  the  affidavit;  of  course  its  value 
at  the  time  of  making  it.  (§  207.)  If  the  defendant  would 
retain  possession,  he  must  give  an  undertaking  in  double 
the  value  as  stated  in  the  plaintiff's  affidavit.  (^  211.) 

By  section  277,  in  an  action  to  recover  possession  of 
personal  property,  judgment  for  the  plaintiff  may  be  for 
the  possession  or  for  the  recovery  of  possession,  or  the 
value  thereof  in  case  a  delivery  cannot  be  had,  and  of 
damages  for  the  detention. 

There  is  nothing  in  the  Code  which  is  repugnant  to  the 
idea,  that  the  value  in  such  a  case  is  the  value  at  the  time 
of  the  verdict.  That  value  is  the  substitute  for  the  de- 
livery of  tlie  property  in  specie,  which,  if  recovered,  would 
be  only  worth  so  much.  The  fall  or  depreciation  in  value 
forms  part  of  the  damages. 

In  the  present  case,  the  process  adopted  has  arrived  at 
the  same  result  as  would  have  been  reached  upon  the 
course  above  suggested.  It  is  entirely  just,  and  no  rule 
of  law  was,  as  we  conceive,  been  violated. 

The  judgment  must  be  affirmed,  with  costs. 
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Asa  F.  Kimball  and  Andbbw  P.  Vai^  Tuyl,  Plaintiffs 
and  Eespondents,  v.  The  Hamlltox  Fire  Insurance 
OoMPANT,  Defendants  and  Appellants. 

1.  The  absolute  transfer,  by  one  partner,  of  the  whole  property  of  the  firm, 
to  break  up  the  firm,  without  the  consent  of  the  other,  which  could  speed- 
ily have  been  obtained  or  refused,  is  not  within  a  partner's  power. 

2.  Whore  there  was  some  evidence  of  the  existence  of  a  partnership  at  the 
date  of  a  policy,  by  which  the  alleged  partners  were  insured,  and  the  de- 
fendants did  not  except  to  the  charge  of  the  Judge  by  which  the  Jury  were 
instructed  as  to  the  tests  of  partnership ;  Held^  that  a  judgment  on  a  ver- 
dict finding  the  alleged  partnership  to  have  existed,  should  not  be  reversed 
on  appeal  merely  because  some  of  the  tests  of  partnership  laid  down  by  the 
Judge  were  doubtful. 

3.  The  rule  that  insurers  will  be  held  to  have  waived  objections  to  defects  in 
the  preliminary  proo&  presented  by  a  claimant,  if  they  do  not  distinctly 
specify  their  intention  to  rely  upon  such  objections,  and  especially,  if  instead 
of  so  doing,  they  assert  a  distinct  ground  of  defense,  or  only  generally  deny 
their  liabihty,  rests  upon  the  tendency  of  such  a  course  to  mislead  the 
claimant;  and  insurers  who  apprise  the  claimant  that  his  papers  are  not 
proof,  and  refer  him  to  the  policy,  are  not  held  to  have  waived  the  defect 
because  they  did  not  go  further  and  specify  it ;  nor  because  tliey,  at  the 
same  time,  took  other  objections  to  being  held  liable. 

i.  Where  the  claimant  having  presented  proofs  that  were  clearly  defective, 
and  were  objected  to  by  the  insurers,  and  subsequently  served  perfect 
proofs,  notifying  the  insurers  that  they  were  intended  as  of  the  time  of  the 
delivery  of  the  former  proofs,  and  merely  to  obviate  any  technical  objec- 
tions; JSiddj  that  an  action  brought  at  a  due  period  after  the  service  of  the 
defective  proofs,  but  immediately  after  the  delivery  of  the  second  proofSj 
was  prematurely  brought 

(Before  Hoffman,  Woodruff  and  White,  J.  J.) 
Heard,  June  11,  1861;  decided,  July  13,  1861. 

Appeal  from  a  judgment,  entered  in  favor  of  the  plain- 
tiffe,  upon  the  verdict  of  a  Jury,  on  a  trial  before  Mr.  Jus- 
tice MoNCRiEP,  on  November  17,  1859. 

This  action  was  brought  by  Asa  F.  Kimball  and  Andrew 
P.  Van  Tuyl  against  the  Hamilton  Fire  Insurance  Com- 
pany, to  recover  the  amount  of  a  loss  sustained  by  the 
plaintiffs,  by  fire,  November  5,  1857,  and  alleged  to  be 
covered  by  a  policy  of  insurance,  issued  by  the  defendants, 
dat€d  May  13, 1857. 
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The  defendants,  by  their  answer,  put  in  issue  the  occur- 
rence of  the  fire,  the  amount  of  the  loss,  the  due  fulfillment 
of  the  conditions  of  the  policy,  and  the  copartnership  of 
the  plaintiflb.  They  also  alleged  that  the  plaintiffs,  at  the 
time  of  obtaining  the  policy,  had  no  insurable  interest,  and 
obta.ined  the  policy  by  misrepresenta.tion  and  concealment 
as  to  the  ownership  of  the  property.  And  for  a  farther 
defense,  that  if  they  ever  had  an  insurable  interest  before 
the  day  of  the  fire,  they  had  parted  with  it  by  transferring 
the  property  to  the  New  York  Foundry  Furnishing  Com- 
pany, or  to  one  Gibbs  Gilbert. 

The  other  facts,  so  far  as  material,  are  stated  in  the 
opinion  of  the  Court. 

Ahram  Wakenian,  for  the  appellants. 

H.  M.  Hyde,  for  the  resi)ondents. 

By  the  Coubt — Hoffman,  J.  The  case  is  before  ns 
upon  exceptions  only.  There  has  been  no  motion  for  a 
new  trial,  an  appeal  from  which  would  have  raised  the 
question  of  the  verdict  being  against  evidence.  There 
are  no  exceptions  relating  to  the  admission  or  rejection  of 
evidence.  The  defendant  excepted  to  the  denial  of  a 
motion  to  dismiss  the  complaint.  The  grounds  of  this 
motion  were  renewed  in  the  requests  to  charge,  and  ex- 
ceptions to  the  refusal  to  comply  with  some  of  such 
requests. 

The  Court  was  requested  to  charge:  "That  by  the 
terms  of  the  policy  the  loss  was  payable  in  sixty  days 
after  the  loss  was  ascertained.  The  last  proofs  were 
served  January  20,  1858.  The  action  was  commenced 
January  23,  1858.  It  was  therefore  prematurely  brought, 
and  the  plaintiffs  cannot  recover." 

The  Court  refused  so  to  charge,  and  submitted  the 
question,  as  to  the  facts,  when  proofs  were  first  served,  to 
the  Jury,  under  the  rules  of  law  applicable  to  proofe,  and 
the  defendants'  Counsel  excepted. 
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Another  request  was,  to  charge — "  That  the  facts  proved 
in  the  case  were  sufficient  in  law  to,  and  did,  vest  the  legal 
title  to  said  property  in  the  said  corporation,  (the  New 
York  Foundry  Furnishing  Company,)  before  the  lire,  and 
the  plaintiffs,  therefore,  cannot  i-ecover." 

The  Court  in  the  charge  submitted  the  facts  to  the  Jury, 
and  refused  to  charge  otherwise  than  as  charged,  and  the 
defendants*  Counsel  duly  excepted. 

Another  request  was,  to  charge — "That  the  facts  proved 
in  relation  to  The  New  York  Foundry  Furnishing  Com- 
pany and  its  incorporation,  estopped  the  plaintiffs  from 
denying  its  legal  existence,  and  its  title  to  this  property." 
But  the  Court  refused  so  to  charge,  whereupon  the  defend- 
ants* Counsel  duly  excepted. 

The  position  involved  in  these  last  requests,  that  the 
property  had  been  legally  transferred  to,  and  vested  in 
the  New  York  Foundry  Company,  and  the  plaintiffs  were 
estopi>ed  from  denying  it,  is  without  any  foundation  in  the 
evidence.  Van  Tuyl  directed  his  clerk  to  make  an  entry 
on  the  books  of  A.  F.  Kimball  &  Co.,  charging  the  whole 
property  to  GIbbs  Gilbert,  one  of  the  Trustees.  He  thinks 
a  list  was  made  out  of  book  accounts  and  stock,  and 
delivered  to  Gilbert,  and  he  thinks  Gilbert  executed  a  bill 
of  sale  to  the  Company.  At  that  time,  viz.,  September, 
1857,  A.  F.  Kimball  was  at  the  west,  on  business,  in  part, 
at  least,  for  the  firm.  He  returned  in  October,  1857.  The 
intention  of  Van  Tuyl  to  form  a  joint  stock  company  had 
not  been  communicated  to  him.  In  October  he  was  told 
by  Van  Tuyl  that  there  had  been  no  transfer  of  the 
partnership  property,  and  would  not  be  until  all  the 
debts  of  A.  F.  Kimball  &  Co.,  were  paid.  Kimball  had 
expressed  an  apprehension  that  the  purchases  made 
might  involve  him  in  difficulty,  as  Van  Tuyl  was  giving 
out  notes  of  the  firm  of  A.  F.  Kimball  &  Co.  for  the 
purchases. 

I  think  the  conclusion  is  very  clear,  that  if  there  was 
an  existing  partnership  in  September,  1857,  between  Van 
Tuyl  and  Kimball,  which  covered  the  property  insured,  the 
Bosw.— Vol.  VIII.      63 
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transfer  to  the  Foundry  Company,  or  Gilbert  for  it,  was 
unavailing. 

In  the  first  place,  the  absolute  transfer  by  one  partner 
of  the  whole  property  of  the  firm,  to  break  up  the  firm 
without  the  consent  of  the  other,  which  could  speedily 
have  been  obtained  or  refused,  is  not  within  n  partner's 
power.  The  cases  which  have  gone  the  furthest  to  sustain 
such  a  transfer,  in  case  of  insolvency  and  for  payment  of 
debts,  have  not  gone  as  far  as  this. 

,  Next,  as  to  EJmbal],  the  sale  and  proposed  transfer  was 
inconsuuiniate  and  conditional.  I  have  no  doubt  that  he, 
or  the  creditors  of  the  firm,  through  him,  could  have  fol- 
lowed the  property. 

Again,  the  motion  for  a  nonsuit  was  founded,  in  part,  on 
the  ground  that  there  was  no  proof  that  Kimball  had  an 
insurable  interest. 

When  this  motion  was  made,  there  was  some  evidence 
of  a  partnership;  the  agreement  in  writing  was  produced, 
and  Van  Tuyl  had  sworn  to  the  partnership.  In  his 
charge,  the  Judge  left  it  to  the  Jury  to  say,  whether  there 
was  such  a  firm  as  A.  F.  Kimball  &  Co.  on  the  13th  of 
May,  1857,  the  date  of  the  policy;  and  next,  whether 
between  the  13th  of  May,  1857,  and  the  5th  of  November, 
when  the  fire  occurred,  any  change  of  interest  had  taken 
place.  The  Jury  was  to  determine  if  such  firm  did  exist, 
and  if  it  did,  whether  it  had  parted  with  the  property. 

Now  it  may  be,  that  some  of  the  tests  of  a  partnei'sbip, 
and  consequent  insurable  interest,  which  the  learned  Judge 
gave  to  the  Jury,  might  be  oi)en  to  doubt ;  but  there  is  not 
any  exception  taken  to  any  portion  of  the  charge. 

The  Jury  having  by  their  verdict  answered  the  sulistan- 
tial  pointB  of  a  partnership  and  its  continuance,  in  the 
afSrmative,  and  the  charge  being  impliedly  admitted  to  be 
correct,  it  appears  to  me  that  the  question  of  insurable 
interest  is  disposed  of. 

In  relation  to  the  question  as  to  the  preliminary  proofs, 
the  evidence  is  this : 

On  the  Idth  of  November,  1857,  a  statement  of  loss 


NEW  YORK— JULY,  1861.  409 

Kimball  et  cU.  v.  The  Hamilton  Fire  Insurance  Company. 

was  delivered,  sworn  to  by  Van  Tnyl,  essentially  defective, 
in  not  having  the  certificate  of  any  magistrate  or  notary 
pnblic  produced  with  it,  as  to  an  examination  into  the 
circumstances  of  the  fire,  and  the  character  of  the  insured. 
The  plaintiflE  Van  Tuyl  prepared  these  papera ;  handed 
them  to  the  secretary,  and  was  referred  to  the  president. 
He  asked  the  latter  whether  the  proofs  were  correct.  The 
reply  was,  he  must  be  his  own  counselor.  The  plaintiff 
said  he  did  not  wish  to  employ  counsel,  and  if  there  was 
anything  wrong,  he  wished  the  president  would  name  it. 
The  latter  repeated  he  must  be  his  own  counsel.  He 
added  that  he  knew  the  verdict  of  the  Jury  would  be 
against  him,  but  he  would  keep  the  plaintiflF  out  of  it  a 
long  time,  perhaps  altogether.  The  Secretary  swears  that 
the  President  looked  over  the  papers,  and  said :  These  are 
not  proofe ;  and  told  Van  Tuyl  to  refer  to  the  policy,  and 
it  would  give  him  the  information  he  required. 

Either  at  this,  or  some  other  time  after  the  fire,  in  a  con- 
versation about  the  loss,  tlie  President  said,  he  would  not 
take  any  trouble  about  an  appraisal.  He  was  satisfied 
that  if  there  was  any  loss,  it  was  a  total  one.  When  the 
sixty  days  was  up,  the  lOfch  of  November,  the  President 
told  the  plaintiff  Van  Tuyl,  he  did  not  consider  that  the 
Company  owed  them  (the  plaintiflFs)  anything. 

On  the  20th  of  January,  1858,  proofs  were  hancfed  in, 
on  behalf  of  the  plaintiffs,  expressed  to  be  in  a  letter 
accompanying  them,  "fully  complying  with  the  condi- 
tions of  the  policy."  The  letter  adds,  that  they  were  "  in 
addition  to  these  furnished  previously;  and  under  the 
agreement  with  you,  are  furnished  on,  or  as  of  the  I9th  of 
November,  1856.  It  was  not  considered  necessary,  but  to 
avoid  any  technical  defense  which  might  be  interposed." 
These  proofs  were  sufficient. 

If  the  letter  means  that  there  was  an  agreement  by 
which  further  proofs  should  be  added,  and  to  be  considered 
as  of  the  19th  of  November,  there  is  no  testimony  what- 
ever, as  to  such  an  agreement.    Indeed  it  is  disproved. 

Upon  this  subject  the  Judge  charged  as  follows: 
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*'  As  to  the  proofe  of  loss,  if  there  was  any  fonnal  defect 
in  the  proofs  of  loss — any  mere  inaccuracy  with  regard 
to  the  strict  requirements  of  the  policy  of  insurance — 
it  is  the  law  that  in  that  case  it  is  the  duty  of  the  Com- 
pany to  point  it  out  to  the  assured;  that  they  cannot  be 
silent,  and  look  over,  apparently,  any  formal  defects ;  and 
afterward,  on  the  trial,  or  when  the  suit  is  commenced, 
tell  the  party,  for  the  first  time  of  his  error.  If,  at  the 
time  of  making  service  of  the  first  proo&  of  loss,  the 
officer  of  the  Company,  acting  for  the  Company,  pat 
their  refusal  to  pay  A.  F.  Kimball  &  Co.,  or  Van  Tuyl, 
on  grounds  other  than  that  of  defective  proofs  of  loss, 
the  Company  have  the  right  to  waive  any  merely  formal 
defects  or  irregularity,  and  that  is  a  waiver." 

'•  If  you  find  that  these  proofs  of  loss  were  received  by 
the  Comi>any,  or  were  not  refused,  on  the  ground  of  their 
being  defective ;  or,  that  the  President,  or  officer  of  the 
Company,  put  the  refusal  to  pay  the  claim  on  the  ground 
that  there  was  no  interest  of  A.  F.  Kimball,  then  the 
suit  was  properly  commenced  at  the  time  it  was." 

"If  you  find,  however,  that  the  state  of  facts,  as  testified 
rto  by  Mr.  Van  Tuyl,  is  untrue,  and  that  the  preliminary 
proofs  were  served  subsequently,  on  the  20th  of  January, 
1858,  this  suit  would  be,  in  that  case,  prematurely  brought, 
and  the  plaintiffs  cannot  recover." 

The  action  was  commenced  on  the  23d  of  January,  1858. 

We  have  then  the  case  of  preliminary  proofs,  very 
defective  in  a  particular,  distinctly  required  by  a  pro- 
vision of  the  policy,  and  of  the  officer  of  the  Company 
warning  the  claimants  that  the  papers  were  not  proofs ; 
that  he  must  look  to  their  sufficiency  himself,  apprising 
him  also  of  the  intention  to  contest  the  claim,  and  to  keep 
the  party  out  of  it  for  a  longtime,  if  not  altogether,  and  an 
assertion  that  the  Company  owed  the  claimants  nothing ; 
with  an  admission,  that  if  there  was  any  loss,  it  was  total, 
and  an  intention  to  defeat  the  claim,  if  it  could  be  done. 

The  answer  puts  in  issue,  in  general  terms,  the  allega- 
tion of  the  oomplaitit,  that  the  conditions  of  the  policy  had 
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beea  complied  with,  and  on  the  trial,  a  motion  to  dismiss 
the  complaint  was  made  on  the  ground  that  the  action 
was  prematurely  brought,  as  well  as  on  other  grounds, 
when  the  plaintiff  rested. 

If  the  defect  in  the  preliminary  proofs  furnished  the 
19th  of  November,  was  not  waived,  then  the  action  ought 
not  to  have  been  commenced  until  the  21st  of  March, 
1858.    The  question  is  of  moment. 

In  the  JEUia  Fire  Insurance  Company  v.  Tyler,  (16 
Wend.,  385,)  the  certificate  of  a  magistrate  had  been  suj)- 
plied,  and  the  Supreme  Oourt  considered  it  a  substantial 
compliance  with  the  spirit  and  meaning  of  the  condition 
in  the  policy.  The  Chancellor  states  the  rule  thus :  "  The 
law  is  well  settled  in  this  State,  that  if  there  is  a  formal 
defect  in  the  preliminary  proofs,  and  which  probably  could 
have  been  supplied,  had  any  objection  been  made  to  pay- 
ment on  that  ground,  if  the  insurers  do  not  call  for  the 
document  or  make  any  objection  on  the  ground  of  ita 
absence  or  imperfection,  but  put  their  refusal  to  pay  dis- 
tinctly on  some  other  ground,  the  production  of  such 
further  preliminary  proof  will  be  considered  as  waived.'* 
(See  also  the  passage  at  page  402.) 

In  O'Niel  v.  The  Buffalo  Fire  Insurance  Company,  (3 
Gomstr,  122,)  the  certificate  produced  was  from  a  magis- 
trate residing  about  a  third  of  a  mile  from  the  fire;  there 
were  other  magistrates  and  notaries  nearer  than  himself. 
The  condition  required  a  certificate  from  a  magistrate,  &c., 
most  contiguous  to  the  place  of  fire.  No  objection  was 
made  when  it  was  produced.  The  only  answer  given  by 
the  Company  was,  "that  they  were  not  liable  for  the  loss 
under  the  policy." 

In  Bumstead  v.  The  Dividend  Mutual  Insurance  Com- 
pany,  (2  Kern.,  81,)  the  objection  that  the  suit  was  prema- 
turely brought  was  not  taken  at  the  trial ;  and  the  state- 
ment of  the  particulars  of  the  loss,  was  held  to  be  a 
substantial  compliance  with  the  requisition  of  the  policy. 

In  Peacock  v.  The  New  York  Life  Insurance  Company, 
(1  Bosw.,  338 ;  aflirmed,  20  N.  Y.,  293,)  the  Court,  upon 
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exainiuiug  the  circumstances,  doubted  whether  the  Ck>m- 
pany  had  aay  right  to  require  the  preliminary  proof  there 
insisted  upon.  But  the  opinion  proceeds:  "We  are  quite 
clear,  that,  when  the  preliminary  proofs  were  furnished,  if 
they  were  deemed  defective  in  that  particular,  the  atten- 
tion of  the  i)laiutiff  should  have  been  called  to  it,  or  the 
defect  must  be  deemed  waived;  and  this  we  should  hold 
even  if  the  preliminary  proofs  were  wholly  silent  upon  the 
subject.  Fair  dealing  requires  reasonable  frankness  and 
candor  from  the  Insurance  Company.  The  defendants 
are  allowed  sixty  days  after  the  preliminary  proofs  are 
furnished  before  they  can  be  retiuired  to  pay.  When, 
therefore,  what  are  in  good  faith  presented  to  them  as 
preliminary  proofs,  are  in  any  respect  defective,  common 
fairness  requires  that  such  defect  be  suggested,  and  that 
it  be  not  held  in  reserve,  to  be  used  afterwards  to  obtain 
further  delay  of  payment,  or  to  defeat  a  suit  brought  for 
the  money." 

A  large  number  of  cases  upon  the  point  are  cited  by 
Mr.  Phillips  on  Insurance,  volume  2,  articles  1812,  1813, 
and  notes.  Among  them  is  Heath  v.  The  Franklin  Lisu- 
ranee  Company^  (1  Gush.  E.,  257,)  and  Clark  v.  The  New 
England  Mutual  Fire  Insurance  Company,  (6  Gush.  R., 
342.)  See  also  Turley  v.  The  North  American  Fire  Imu^ 
ranee  Company ,  (25  Wend.,  374.) 

The  very  important  case  of  The  Columbian  Insurance 
Co.  V.  Lawrence,  (2  Peters'  U.  S.  R.,  25,  and  10  Peters', 
507,)  is  noticed  by  Ghancellor  Walworth  in  The  JStna 
Company  v.  Tyler,  {ut  supra,)  and  is  stated  and  reviewed 
in  Taylor  v.  The  Merchants^  Fire  Insurance  Company,  (9 
How.  U.  S.  R.,  398,)  Justice  Nelson  states,  that  the  doc- 
trine of  the  first  decision  on  the  point  of  waiver  was  vir- 
tually overruled  by  the  second.  The  conduct  of  the  Com- 
pany in  not  objecting  to  the  first  certificate  furnished, 
operated  to  mislead  the  party,  and  should  have  been 
regarded  as  a  waiver. 

The  rule  declared  in  Martin  v.  The  Fishing  Insurance 
Company,  (20  Pick.,  390,)  is,  that  the  insurers  must  make 
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the  defect  in  the  preliminary  proofs  a  ground  of  their 
reftisal  to  pay. 

The  results,  which  a  careful  examination  of  the  autho 
rities  will  lead  to,  seem  to  me  to  be  these :  That  the  Courts 
have  a  decided  tendency  to  exact  from  insurers  that  they 
should  distinctly  speeify  an  intention  to  rely  upon  any 
defects  in  these  preliminary  proofs.  Silence,  when  they 
are  furnished,  especially  if  accompanied  with  the  plain 
assertion  of  a  distinct  ground  of  defense,  or  a  general 
denial  of  their  liability,  will  ordinarily  amount  to  a  waiver. 
And  we  see  that  the  reason  of  this  is,  the  tendency  to  mis- 
lead the  claimants. 

But  I  have  not  found  a  case — I  doubt  if  any  is  to  be 
found — holding  that  the  assurer  who  apprises  the  assured 
that  his  papers  are  no  proofs,  and  refers  him  to  the  policy, 
is  bound  to  go  further  and  specify  the  particular  defects. 
No  case  has  decided  that,  if  he  ai)prises  the  iusured  that 
he  will  rely  on  the  defect  of  proofs,  he  waives  this  objection 
by  taking  others  which  he  insists  will  defeat  the  recovery. 
The  Company  told  Van  Tuyl,  in  very  explicit  language, 
that  his  proofs  were  worthless,  and  they  should  resist  pay- 
ment. How  could  the  Company  be  deemed  to  have  acqui- 
esced in  what  they  reject  and  declare  to  be  insufficient? 
How  did  their  officers  in  any  way  mislead  the  partj*^  when 
they  told  him  to  look  to  his  policy,  and  to  himself  to  find 
defects  which  they  averred  to  exist  ? 

I  am  reluctantly  compelled  to  say  that  the  request  to 
charge  that  the  plaintiff  could  not  recover,  on  the  ground 
that  the  action  was  prematurely  brought,  ought  to  have 
been  allowed,  and  the  complaint  dismissed;  that  the  ex- 
ception for  not  doing  so  is  well  taken ;  and  that  the  judg- 
ment must  be  reversed  and  a  new  trial  had,  with  costs  to 
abide  the  event. 
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JoHK  E.  Tbrey,  Eespondeut,  v.  The  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  Ap- 
pellants. 

1.  In  an  action  by  the  owner  of  leasehold  premises,  for  damages  for  an  in- 
jury thereto,  without  maUce,  and  from  a  cause  which  could  be  ascertained 
and  its  continuance  prevented  at  a  moderate  expense,  it  is  error  to  esti- 
mate the  damages  at  the  difference  between  the  value  of  the  lease  before 
and  afler  the  injury. 

2.  In  an  action  against  a  municipal  corporation  for  injuries  arising  from  a 
defect  in  a  building  within  the  corporate  limits,  their  title  is  not  sufficiently 
proved  by  evidence  of  a  sign  upon  it,  designating  it  as  ^*  Primary  School 
No.  II,"  and  that  such  sign  had  been  on  it  ten  years,  and  that  it  was  used 
for  a  public  school  during  that  time. 

3.  The  Corporation  of  the  City  of  New  York  are  not  liable  either  as  the  crea- 
tors or  as  the  con  tinners  of  a  nuisance  resulting  from  defects  in  a  public 
school  building.  The  Board  of  Education,  and  not  the  Corporation,  are 
the  erectors  and  custodians  of  those  buildings. 

4.  Nor  are  the  corporation,  as  owners  of  the  Croton  aqueduct,  liable  for 
injuries  which  arise  from  defects  in  the  lateral  service  pipes  inserted  by 
consumers  of  water  in  the  main  street  pipes  of  the  aqueduct 

5.  One  who  suffers  injury  by  a  defect  in  water  pipes  upon  premises  adjoining 
his  own,  cannot  recover  damj^es  therefor  without  evidence  of  original 
defects  in  the  pipes,  or  of  want  of  care  in  discovering  or  repairing  known 
defects. 

(Before  Robertson  and  White,  J.  J.) 

Heard,  March  4;  decided,  October  5,  1861. 

Appeal  fipom  a  judgment  entered  on  the  report  of  a 
referee. 

The  plaintiff  in  this  case  was  the  assignee  of  a  term  in 
certain  premises  in  the  City  of  New  York,  which  were 
injured  by  the  flow  of  water  upon  them  from  a  neighbor- 
ing lot,  which  had  on  it  a  building  with  pipes  tor  furnish- 
ing Croton  water,  which  leaked.  The  damages  complained 
of,  consisted  of  a  reduction  thereby  of  the  value  of  the 
premises  in  question,  expenses  in  pumping  and  bailing 
out  the  water,  the  loss  of  rent  and  indemnity  to  a  tenant 
for  the  untenantability  of  the  premises.  The  Eeferee,  to 
whom  all  the  issues  were  referred  to  be  tried,  gave  judg- 
ment for  the  plaintiff,  awarding  $1,400  damages  for  the 
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expenses  in  abating  the  quantity  of  water,  and  nearly 
$3,500  damages  for  the  reduction  in  value  of  the  premi- 
ses, based  upon  the  difference  between  the  original  pur- 
chase money  and  the  proceeds  of  a  sale  of  them,  and  a 
supposed  reduction  in  rent,  to  which  rate  of  damages 
exceptions  were  taken. 

The  lease  of  the  premises  held  by  the  plaintiff  was  fix)m 
Trinity  Church,  and  would  expire  in  March,  1863.  The 
hurtful  water  appeared  in  July,  1856,  and  continued 
for  eight  months,  when  the  source  of  injury  was  dis- 
covered in  the  leak  in  the  service  pii)e  of  a  building 
two  doors  off. 

The  only  evidence  of  ownership  of  the  building  where 
the  defective  water  pipes  were,  consisted  of  the  testimony 
of  plaintiff  and  a  Mr.  Stump,  which  was  to  the  effect 
that  it  was  known  and  designated  as  '*  Primary  School 
No.  11,"  and  had  stood  there  more  than  ten  years ;  that 
such  designation  was  on  the  building,  and  it  was  used  as 
a  public  school  during  that  time. 

Notice  was  given  by  the  plaintiff  to  the  Croton  Aque- 
duct Department;  when  the  water  first  appeared,  they  sent 
some  one  to  inquire  into  it.  Notice  was  also  given  to  the 
Ward  School  Commissioners. 

The  cause  was  tried  before  L.  W.  Goddard,  Esq.,  as 
Referee,  who  reported  in  favor  of  the  plaintiff. 

The  only  fact  found  by  the  Referee,  was  that  the  plain- 
tiff as  owner  of  the  premises  in  question,  had  sustained 
damages  from  the  want  of  care  of  the  defendants  in  the 
use  of  Croton  water  upon  certain  premises  of  theirs  in 
their  building.  Exceptions  were  duly  filed  to  the  report, 
and  after  judgment  on  the  report  the  defendant  appealed 
to  the  Court  at  General  Term. 

Rmry  H.  Anderson,  for  appellants. 

I.  The  Referee  erred  in  refusing  to  dismiss  the  com- 
plaint. 

1.  No  evidence  was  given  connecting  the  defendants 
Mrith  the  premises  or  property,  nor  any  showing  any  obli- 
Bosw.— Vol.  VIIL        64 
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gatioQ  or  duty  resting  upon  them  in  connection  tberewitlL, 
nor  any  showing  negligence  on  their  part. 

II.  If  defendants  be  liable,  the  Iteferee  erred  in  allow- 
ing to  the  pUiintiff  the  amount  of  $1,388.91  for  money 
expended,  and  labor  and  services,  and  for  loss  of  rent. 

III.  He  erred  in  allowing  $3,462.93  for  depreciation  in 
value  of  the  premises. 

Willium  Ware  Peck,  for  respondents. 

I.  Plaintiff  was  the  owner  of  the  premises  flooded. 
The  report  finds  the  fact,  and  is  conclusive.  There  was 
no  oi)posing  evidence  on  the  point,  and  the  exceptions 
admit  the  fact. 

U.  The  service  pipe  in  question  belonged  to,  and  was 
used  with  the  school  premises — the  latter  belonged  to 
defendants.  The  report  is  conclusive  as  to  this,  as  the 
evidence  is  not  in  conflict.  The  evidence  that  the  school 
premises  were  used  for  some  10  years  as  a  ^^  Public  School 
designated  on  the  building  as  ''Primary  School  iVb.  11," 
was  competent  to  show  ownership  in  defendants,  as  the 
premises  could  not  be  used  for  a  ''Public  School"  unless 
by  public  authority, 

No  objection  was  taken  to  the  competency  of  the  evi- 
dence, and  not  being  contradicted,  it  was  sufficient.  Again, 
the  fact  that  the  service  pipe  was  repaired  by  the  Croton 
department,  is  prinm  facie  evidence  that  the  premises 
belonged  to,  and  were  maintained  by  defendants,  and  as 
one  of  the  Public  Schools  of  the  city. 

The  School  Act  of  July  3,  1851,  has  no  tendency  to 
exempt  them  from  responsibility,  but  the  reverse.  (Davies' 
Laws  of  N.  Y.  relative  to  the  City  of  New  York,  p.  1043,  § 
2,  subd.  1,  8,  9,  11;  §  3,  subd.  1;  §  6,  §  10,  subd.  5;  §§ 
14,  15,  16,  19,  25.) 

Defendants  own  the  school  property.  It  is  purchased, 
used  and  maintained  for  defendants  and  out  of  its  funds. 

The  Board  of  Education  could  not  be  sued  for  the  injury 
in  question. 

A  judgment  against  the  Board  of  Education  could  not 
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be  enforced.    The  Board  has  no  property  which  an  execu- 
tion could  reach,  nor  any  funds  which  it  could  apply. 

III.  A  municipal  corporation  is  liable  for  the  care  and 
management  of  its  property  after  it  has  received  the  works 
from  the  contractor,  and  for  defects  existing  after  that  time 
which  originated  under  the  contractor,  the  consequences 
of  which  transpire  after  the  reception  of  the  work; — upon 
the  principle  of  adoption. 

IV.  The  defendants,  as  standing  in  the  position  of  pri- 
vate owners,  are  responsible  for  any  injury  directly  result- 
ing from  negligence  and  want  of  care  in  the  management 
and  use.  The  law  implies  that  it  originates  in  willfulness 
or  neglect.  The  Keferee  has  found  that  the  injury  in 
question  arose  from  the  neglect  of  the  defendants,  in  the 
use  of  the  Oroton  water  upon  their  premises,  and  the  prin- 
ciple of  liability  for  such  nuisance  applies  to  the  case. 
{Hay  V.  Cohoes  Company,  2  Comst.,  159.) 

V.  PlaiutiflF  was  entitled  to  recover  for  the  damage 
which  directly  resulted  to  him  from  the  nuisance.  The 
Eeferee  has  strictly  adhered  to  this  principle,  and  the  facts 
found  by  him  upoa  the  subject  are  conclusive. 

By  tiie  Court — Eobbrtson,  J.  I  think  the  error  com- 
mitted in  the  rule  of  damages  adopted  by  the  Eeferee, 
would  be  a  sufficient  cause  for  sending  this  case  back  to 
a  new  trial.  Injury  from  a  cause  which  could  be  ascer- 
tained, and  the  continuance  of  which  could  be  prevented 
at  a  moderate  expense,  was  not  to  be  compensated  for  by 
a  difiference  in  the  value  of  the  lease,  which  might  or  might 
not  have  originated  therefrom,  particularly  where  there 
was  evidently  no  malice. 

But  I  think  an  error  was  committed  in  holding  the  de- 
fendants liable  at  all;  their  active  intervention  to  produce 
the  injury  was  not  established,  nor  even  their  ownership  of 
the  building.  A  mere  sign  on  a  building,  or  even  the  use 
to  which  it  is  applied,  much  less  its  reputation,  is  no  evi- 
dence that  the  building  was  one  whose  title  was  required 
to  be  in  defendants.  (2  R.  S.,  5th  ed.,  p.  154,  §  256.) 
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But  even  if  tbe  title  to  the  land  were  in  the  defendants, 
and  the  buildings  upon  it  were  a  public  school  and  its 
appurtenances,  that  fact  alone  would  not  make  them  lia- 
ble, for  they  have  neither  the  right  to  erect  any  such 
buildings,  nor  any  control  over  them  or  any  public  school 
property,  after  they  are  erected.  The  care  and  control  of 
them,  or  such  property,  is  vested  in  the  Board  of  Educa- 
tion, and  all  suits  in  relation  to  such  property  must  be 
brought  in  their  name.  (Laws  of  1851,  p.  727,  ^  2,  subd.  1; 
Laws  of  1853,  p.  635,  ^'^  14,  11,  amending  Laws  of  1851, 
p.  747.)  The  safe  keeping  of  such  property  is  committed 
to  the  ward  trustees,  (Laws  of  1851,  p.  740,  §  10,  snbd.  1,) 
who  alone  have  power  to  repair  and  alter  it,  and  have  tbe 
exclusive  care  and  management  of  the  school  as  long  as  it 
is  used  for  such  purposes.  (Laws  of  1854,  p.  241,  ^  10,  subd. 
2,  as  amended.)  The  city  corporation  cannot  even  sell  the 
land  until  a  majority  of  the  ward  school  officers  and  the 
Board  of  Education  determine  that  it  is  no  longer  to  be 
used  for  a  school  house.  (Laws  of  1851,  p.  748,  §  27.) 
They  have,  therefore,  neither  the  ordinary  rights  of  enjoj^- 
ment  of  owners,  while  they  hold  the  land  and  it  is  used 
for  a  school  house,  nor  can  they  control  or  repair  any  part 
of  it  dinriug  that  time,  or  even  dispose  of  it,  so  as  to  get 
rid  of  all  responsibility.  Thej%  therefore,  cannot  be  made 
liable  as  the  continuers  of  a  nuisance. 

Nor  can  the  defendants  be  made  liable  as  the  creators 
of  a  nuisance.  The  ward  officers  procure  the  sites  and 
erect  buildings  thereon  for  public  school  houses,  and  the 
plans  of  them  are  to  be  advertised  for  and  approved  by 
the  Board  of  Education.  (Laws  of  1851,  p.  747,  §§  23,  24.) 
The  necessary  expenditures  are  to  be  reported  to  the  super- 
visors of  the  county,  who  are  to  raise  the  money  and  pay 
it  into  the  city  treasury,  out  of  which  it  is  to  be  again 
paid  to  the  Board  of  Education,  who  disburse  it.  (Laws  of 
1851,  p.  744,  §§  3, 16,  as  amended  by  the  Laws  of  1854,  p. 
240,  §  3,  subd.  1.)  The  only  privilege  given  to  the  Com- 
mon Council  is  to  anticipate,  by  a  loan,  the  raising  of  the 
money  by  taxation.  (L^tws  of  1851,  p.  749,  §  28.)  The  de- 
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fendauts  have  not,  therefore,  by  law,  any  right  to  select 
the  land  or  prescribe  the  kind  of  building,  or  determine 
what  fixtures  there  shall  lie  in  it  when  first  erected;  they 
can  do  nothing  except  have  the  title  thmst  upon  them  and 
pay  the  money  required.  There  certainly  can  be  no  pre- 
sumption, therefore,  that  they  create<l  any  nuisance  by 
insufficient  water-pipes;  nor  can  the  Board  of  Education 
or  ward  officers  be  considered,  in  any  sense,  their  agents; 
all  have  equally  separate  duties  to  perform,  for  any  neglect 
of  which  they  are  responsible.  The  defendants  are  but 
naked  trustees  without  power  to  intermeddle  with  the  sub- 
ject of  the  trust,  even  to  preserve  it,  much  less  to  prevent 
any  injury  to  others  by  its  use. 

The  defendants,  therefore,  can  neither  buy  nor  sell  the 
land  on  which  public  schools  are  built;  cannot  control 
their  use ;  and  have  not  the  custody  of  them.  They  did 
not  erect  nor  can  they  repair  them  or  their  appurtenances, 
all  of  which  matters  are  in  the  hands  of  other  public  bodies. 
So  far  as  the  insertion  of  any  insufficient  water  pipes  in 
such  buildings  or  the  erection  of  a  nuisance  on  the  land  is 
concerned,  they  are  as  irresponsible  as  if  the  acts  causing 
the  injury  had  been  done  by  a  trespasser.  The  Board  of 
Education  and  ward  school  officers  are  in  possession  of 
the  land  for  school  purposes,  under  the  statute,  for  a  term 
coeval  with  its  occupation  for  a  public  school,  and  the  de- 
fendants would  be  trespassers  if  they  attempted  to  eject 
them  or  insert  or  repair  water  pipes  against  their  consent. 
They  are  therefore  not  liable  as  the  creators  or  continuers 
of  a  nuisance. 

It  is  claimed,  however,  that  the  defendants  are  liable  as 
owners  of  the  Croton  Aqueduct,  deriving  emolument  from 
its  use,  and  the  case  of  Bailey  v.  The  Mayor,  &c.,  of  New 
York,  (3  Hill  531 ;  8.  C,  on  appeal,  2  Den.,  433,)  is  cited  aa 
in  point.  It  must  be  recollected,  however,  that  the  negli- 
gence in  that  case  had  been  practised  in  the  construction 
of  the  main  works  of  the  aqueduct,  and  the  defendants 
were  made  responsible  as  the  owners  thereof,  and  repre^ 
senting  those  who  were  to  be  benefited  thereby,  but  the 
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injury  in  this  case  arose  from  defects  in  the  lateral  service 
pipes;  these  are  inserted  in  the  main  street  pipes  by  private 
individuals  at  their  own  cost  and  risk,  to  bring  the  water 
into  their  own  premises  for  consumption,  and  they  remain 
the  property  of  such  individuals.  In  such  case  the  defend- 
ants are  no  more  liable  for  the  result  of  an  imperfection  in 
their  construction  than  for  those  of  vessels  in  which  citi- 
zens might  carry  the  water  from  the  reservoirs  if  they 
were  public  fountains.  The  defendants  are  trustees  of  the 
water  as  an  article  of  public  consumption,  and  are  bound 
to  furnish  it  to  all  who  desire  to  use  it  under  proper  regu- 
lations, but  they  are  not  bound  to  supervise  the  insertion 
of  service  pipes  or  superintend  their  fabrication,  fitting 
and  preservation,  except  to  prevent  injiu-y  to  their  works ; 
the  water  drawn  through  private  service  pipes  becomes  as 
much  private  property  as  though  it  had  been  sold,  and  the 
subsequent  ill  use  of  it  by  negligence  or  otherwise  to  the 
injury  of  another  cannot  make  the  defendants  liable  any 
more  than  if  they  had  sold  an  axe  with  which  trespasses 
had  been  committed  by  cutting  timber  on  another  pei- 
son's  grounds. 

But  there  is  not  in  reality  evidence  enough  in  the  case 
to  charge  any  one  with  the  wrong.  The  use  of  the  Croton 
water  by  pipes  was  legal.  No  one  is  responsible  for  injury 
committed  by  their  breaking,  unless  caused  by  negligence 
or  design.  If  all  due  diligence  is  used  in  making  or  main- 
taining the  pipes,  the  injury  becomes  an  unavoidable 
accident,  for  which  no  one  is  responsible.  There  was  no 
evidence  in  this  case  that  the  pipes  were  originally  defec- 
tive. On  the  contrary,  as  they  were  in  long  before  the 
damage  in  this  particular  case,  they  must  have  been  origi- 
nally strong.  If  originally  sound,  there  was  no  proof  of 
want  of  care  in  repairing  any  know*n  defects  or  discover- 
ing them  ;  on  the  contrary,  it  took  six  months  of  close 
investigation  to  discover  where  the  leak  was,  and  then 
they  were  repaired.  Mere  results  are  not  proof  of  want  of 
care.  There  is  no  presumption  of  it  even  in  case  of  acci- 
dents on  railways.    On  this  principle,  in  an  action  for  an 
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iiyury  to  a  horse  by  a  locomotive  engine  on  a  railway, 
proof  that  a  gate  in  the  enclosure  in  which  he  was  confined 
over  night  was  found  open  in  the  morning  was  held 
no  proof  of  want  of  care  on  the  owner's  part.  {Waldron  v. 
The  Rensselaer  and  Sar.  B.  E.  Co.,  8  Barb.,  390.)  Neglect 
is  not  to  be  i}resumed  any  more  than  fraud,  except  in 
cases  where  the  policy  of  the  law  places  the  burden  of 
disproving  it  upon  one  party. 

For  all  these  reasons  the  judgment  appealed  from  must 
be  reversed,  the  order  for  a  reference  discharged,  and  a 
new  trial  had,  with  costs  to  abide  the  event. 


GooLD  Hoyt,  Executor,  &c.,  PlaintiflF  and  Bespondent, 
V.  Samuel  Hoyt,  Defendant  and  Appellant. 

1.  Upon  appeal  from  a  judgment  on  ihe  report  of  a  referee,  every  intend- 
ment is  to  be  made  of  which  the  evidence  will  admit,  to  sustain  the  report 
and  supply  the  necessary  facts  to  justify  it 

2.  A  referee  has  power,  upon  the  trial,  to  permit  an  allegation  in  the  com- 
plaint that  the  assignment  to  the  plaintiff  of  a  bond  and  mortgage  in  suit 
was  in  writing  and  for  a  certain  sum,  to  be  amended,  by  alleging  that  the 
assignment  was  by  parol,  and  as  security  for  an  uncertain  sum. 

3.  A  renewed  assignment  or  continued  hypothecation  of  a  thing  in  action 
already  in  the  possession  of  the  assignee  by  virtue  of  a  previous  written 
assignment,  is  valid,  though  made  by  parol;  especially  where  the  consider- 
ation is  the  incurring  of  a  future  and  contingent  debt  The  statute  of 
frauds  does  not  apply  to  such  a  case. 

4.  A  second  assignee  of  a  mortgage  of  land  does  not,  by  recording  his  as- 
signment, obtain  a  title  valid  as  against  one  having  a  prior  unrecorded 
assignment  A  purchaser  of  a  mortgage  is  not  a  purchaser  of  '*  real  estate  " 
within  the  meaning  of  the  recording  act 

6.  A  finding  of  a  Referee,  as  a  conclusion  of  fact,  that  an  assignment  was  de- 
livered in  settlement  of  a  previous  demand,  and,  as  a  conclusion  of  law, 
that  it  was  not  received  in  extinguishment  of  an  equal  amount  of  indebted- 
ness, may  be  construed  to  mean  that  it  was  received  only  as  a  security. 

6.  A  debtor,  imder  circumstances  showing  great  embarrassment,  and  bad 
faith  on  his  part,  gave  to  one  of  the  firm  who  were  his  creditors,  an  assign- 
ment of  a  bond  and  mortgage,  with  money  and  a  check,  together  amount- 
ing to  the  sum  of  the  debt;  and  the  partner  receiving  them  took  the 
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assignment  of  the  bond  and  mortgage  in  his  own  name,  charging  himself 
with  the  amount  thereof,  on  the  books  of  the  firm :  Hdd^  that  he  could  no( 
be  deemed  a  hona  fide  purchaser  for  value :  Jltld^  furiker^  that  there  was 
enough  in  the  circumstances  of  this  transaction  as  proved,  to  put  him  upon 
inquiry  as  to  a  prior  assignment  by  the  same  debtor  to  another  person ; 
and  that  he  was,  therefore,  chargeable  with  notice  thereof. 
7.  The  cases  of  WhiU  v.  SpringfiM  Bank,  (3  Sandf.,  222 ;)  Nov  York  Mar- 
bled  Iron  Works  v.  Smi^  (4  Duer,  362 ;)  and  Purchase  v.  ifcrftwem,  (3  Bos., 
313,)  questioned,  by  Robertson,  J. 

(Before  Robkrtson  and  White,  J.  J.) 

Heard,  March  1 1th  and  12th;  decided,  October  5th,  18G1. 

Appeal  from  a  judgment  entered  upon  the  report  of 
Henry  Nicoll,  Esq.,  as  Referee, 

The  relief  demanded  by  the  complaint  in  this  action 
was  that  the  defendant  should  deliver  to  the  plaintiff 
two  bonds  and  mortgages  described  therein,  which  had 
been  assigned  by  the  mortgagee  to  the  defendant,  and 
also  should  reassign  the  same  if  necessary.  It  was,  how- 
ever, agreed  during  the  pendency  of  this  action,  that  the 
plaintiff  should  continue  an  action  for  their  foreclosure, 
commenced  before  the  present  one  was  begun,  and  should 
hold  the  proceeds  of  the  sale  on  such  foreclosure,  subject 
to  the  decision  in  this  action.  All  the  issues  were  referred, 
and  the  Referee  adjudged,  that  after  paying  a  certain  sum 
to  the  defendant,  the  plaintiff  was  entitled  to  retain  a 
certain  sum  out  of  the  proceeds  of  such  sale,  and  that 
neither  party  was  entitled  to  costs.  No  objection  was 
made  to  the  regularity  or  form  of  such  judgment. 

The  land  embraced  by  the  mortgages  lay  in  Kings 
Oounty ;  each  of  them  was  for  $3,500,  with  interest,  and 
was  executed  by  one  Wiegand  te  one  Oharles  Hoyt. 
They,  with  the  bonds  mentioned  in  them,  were  assigned 
by  a  written  assignment,  in  May,  1852,  and  delivered  to 
the  plaintiff  os  security  for  a  balance  due  to  him  from  the 
mortgagee,  upon  a  previous  purchase  of  lots  from  him  by 
the  latter.  Such  assignment  was  declared  on  its  face  to 
be  a  security  for  $2,095,  and  was  never  recorded.  Upon 
the  trial  of  the  issues  an  amendment  was  allowed  to  be 
made  to  the  complaint  by  the  Eeferee,  by  which  it  was 
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alleged  that  such  bonds  and  mortgages  were  after  such 
written  assignment,  "  assigned  hy  parol  by  Charles  Hoyt, 
and  delivered  to  the  plaintiff  as  collateral  security  •  •  ♦ 
for  aU  the  indebtedn^s  of  Charles  Hoyt  to  the  plaintiff," 
arising  from  the  surrender  by  the  latter  of  mortgages  held 
by  him  upon  property  owned  by  the  former,  and  from  the 
sale  of  certain  lots  by  the  latter  to  the  former,  and  also 
for  a  certain  note  of  a  third  person,  held. by  the  latter,  and 
assumed  by  the  former  in  consequence  of  bis  indebtedness 
to  the  maker,  and  also  for  ^^the  general  indebtedness  of 
Charles  Hoyt  to  the  plaintiff  on  a^xounty 

Various  transactions  by  way  of  substituting  said  bonds 
and  mortgages  in  place  of  others,  upon  the  property  of 
Charles  Hoyt,  took  place  between  him  and  the  plaintiff 
at  different  times,  between  the  first  written  assignment  of 
the  bonds  and  mortgages  in  question,  to  the  latter,  and  a 
final  adjustment  of  accounts  in  June,  1855,  between  him 
and  Charles  Hoyt,  in  which  the  latter  assured  him  that 
the  mortgages  already  held  by  him  would  cover  any 
balance  of  account.  After  all  such  transactions  were 
closed,  Charles  Hoyt  further  ^^ agreed'''  with  the  plaintiff 
that  he  was  to  look  for  the  balance  of  account  due  him,  to 
the  bonds  and  mortgages  in  question,  then  in  process  of 
foreclosure  by  him,  and  on  being  applied  to  for  payment, 
subsequently  told  the  plaintiff  he  must  get  it  from  the 
mortgages  in  question.  These  facts  appear  in  evidence, 
although  not  found  by  the  Eeferee. 

The  following  facts  were  found  by  the  Referee  in  refer- 
ence to  the  assignment  of  the  mortgages  in  controversy. 

I.  Charles  Hoyt  executed  the  written  assignment  of  tha 
mortgages  in  question,  in  the  first  place,  as  security  for 
the  sum  therein  mentioned,  and  subsequently  agreed  that 
they,  with  other  assigned  securities,  should  remain  in  the 
plaintiff's  hands  as  security  for  an  additional  loan  of 
$6,000. 

n.  Charles  Hoyt,  in  April,  1854,  by  letter,  authorized 
the  plaintiff  to  pay  himself  a  note,  held  by  him,  drawn  by 
James  I.  Hoyt,  from  the  proceeds  of  such  mortgages. 
Boflw.— Vol.  Vin.     65 
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in.  Two  actions  were  commenced  in  December,  1853, 
in  the  joint  names  of  the  plaintiff  and  Charles  Hoyt,  for 
the  foreclosure  of  such  mortgages  by  certain  attorneys, 
(Messrs.  Hawley  &  Glover,)  in  whose  hands  the  same  had 
been  placed  for  such  purpose,  in  which  actions,  notice  <rf 
their  i)eudency  was  filed  in  January,  1854. 

Certain  other  facts  in  relation  to  the  delivering  of  such 
bonds  and  mortgages  to  the  defendant,  by  Charles  Hoyt, 
were  contained  in  the  Beferee's  report,  as  found  by  bim, 
which  were  substantially  as  follows: 

I.  Charles  Hoyt,  on  the  15th  of  June,  1855,  obtained 
both  such  bonds  and  mortgages,  and  their  written  assign- 
ment to  the  plaintiff  from  the  attorneys,  in  whose  hands 
they  had  been  placed  for  foreclosure,  under  pretext  of  need- 
ing them  to  make  a  settlement  with  the  plaintiff,  and  only 
returned  one  of  them  within  two  days  thereafter. 

II.  Chsirles  Hoyt,  on  the  16th  of  June,  1855,  borrowed 
of  the  defendant's  firm,  consisting  of  himself  and  a  brother, 
$20,000,  which  he  promised  to  return  in  half  an  hour  but 
never  repaid. 

III.  Charles  Hoyt,  "  i»  settlem^nV^  of  the  debt  growing 
out  of  such  last  mentioned  loan,  paid  to  the  defendant's 
firm  $1,000  in  money,  delivered  them  his  check  for  $12,000, 
and  assigned  to  the  defendant  the  bonds  and  mortgages 
in  question. 

IV.  The  sum  of  $7,000  at  the  time  of  such  settlement, 
was  debited  to  the  defendant  and  credited  to  his  brother, 
and  he  took  the  mortgages  to  his  own  account. 

The  plaintiff  and  Charles  Hoyt  on  the  17th  of  June, 
1855,  adjusted  the  indebtedness  of  the  latter  to  the  for- 
mer, including  the  note  of  James  I.  Hoyt,  at  nearly  $4,000, 
($3,988.36;)  on  the  same  day,  in  the  office  of  Charles  Hoyt^ 
the  bond  and  mortgage  returned  by  him  to  the  attorneys 
to  prosecute  the  same,  was  surreptitiously  taken  ftoxxk 
them  by  some  unknown  person  and  never  restored. 

The  first  assignment  of  the  mortgages  in  question  to 
the  defendant,  containing  no  covenant  of  the  amount  due 
therecHi,  was  received  by  Jesse  Hoyt,  the  defendant's 
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brother,  in  the  city  of  New  York,  sometime  after  11  o'clock 
of  the  morning  of  the  19th  of  June,  and  put  on  record  by 
his  counsel  on  the  same  day  at  Brooklyn,  in  Kings  County : 
Such  counsel,  on  the  same  day,  drew  a  second  assignment 
of  the  same  mortgages  to  the  defendant,  which  his  brother 
procured  to  be  executed  and  recorded  on  the  next  day, 
(20th,)  and  which  contained  a  covenant,  that  $7,000  and 
interest  was  due  thereon. 

The  defendant  and  his  brother,  Jesse  Hoyt,  were  the 
only  witnesses  examined  as  to  the  execution  of  the  assign- 
ment to  the  defendant :  Jesse  Hoyt,  testified  to  the  origi- 
nal loan  by  his  firm  to  Gharles  Hoyt,  that  while  such  loan 
remained  unpaid,  the  latter  applied  to  him  in  order  to  sell 
or  raise  money  on  the  mortgages  in  question,  by  whom 
he  was  informed  that  he  had  no  money,  but  perhaps  the 
defendant  had.  In  this  conversation,  the  witness  asked 
Charles  Hoyt  if  the  mortgages  had  been  assigned,  who 
replied  that  they  had,  but  it  was  all  settled,  and  tore  up  a 
paper  or  two,  which  the  witness  understood  from  him  was 
an  assignment;  although  he  did  not  understand  to  whom. 
On  the  19th,  a  ^' settlenienV^  was  made,  by  which  Charles 
Hoyt  gave  the  witness  $1,000  in  money,  a  check  for  $12,- 
000,  and  an  assignment  of  the  mortgages  for  $7,000.  This 
witness,  and  the  defendant,  both  stated  that  the  latter 
agreed  to  take  the  mortgagee  as  an  investment  for  $7,000. 
The  witness  Jesse  Hoyt,  declared  this  to  be  the  whple  of 
the  transaction;  the  mortgage  was  taken  as  payment 
of  $7,000,  and  the  check  taken  for  the  balance  dated  the 
19th  June;  no  memorandum  or  receipt  was  given  for 
the  original  debt  of  $20,000,  and  it  did  not  api)ear  what 
was  done  with  the  original  check  for  that  sum  given  by 
Charles  Hoyt. 

At  the  time  Jesse  Hoyt  called  on  the  defendant's  Counsel 
with  the  original  assignment,  he  directed  him  to  examine 
the  papers,  and  the  abstract  of  title,  to  see  from  that 
whether  it  was  all  straight,  and  desired  him  to  search  for 
assignments  of  the  mortgages. 

The  check  for  $12,000  given  on  the  settlement,  was 
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QDpaid,  and  two  days  afterwards  a  mortgage  was  given 
in  lieu  of  it,  upon  a  steamboat,  said  by  Charles  Koyt  to 
have  been  bought  by  him,  and  $12,000  paid  therefor. 

It  does  not  appear,  that  anything  was  said  at  the  first 
interview  between  Charles  and  Jesse  Hoyt,  on  the  18th 
of  June,  of  the  debt  due  by  the  former  to  the  firm  of  the 
latter. 

The  Beferee  found  as  a  conclusion  from  the  facts,  that 
the  assignment  of  the  bonds  and  mortgages  in  question 
to  the  defendant,  was  not  ''made  for  a  valuable  conside- 
ration, or  received  in  extinguishment  of  an  equal  amount 
of  indebtedness  from  Charles  Hoyt,  to  the  defendant  and 
his  brother."  The  only  other  conclusion  of  law  found 
by  him,  was  that  on  the  19th  June,  1855,  the  plaintiff  was 
the  rightful  owner  of  the  bonds  and  mortgages  in  question , 
and  entitled  to  be  paid  out  of  the  proceeds  thereof,  the 
amount  due  to  him  on  a  settlement  of  accounts  between 
himself  and  Charles  Hoyt. 

David  Hawley,  for  plaintiff,  (respondent.) 

I.  The  bonds  and  mortgages  had  not  only  been  assigned 
by  the  written  assignment,  but  they  had  also  been  assigned 
as  collateral  security  for  Charles  Hoyt's  indebtedness  to 
the  plaintiff  on  several  accounts,  and  the  plaintiff  had  a 
lien  upon  them  for  the  balance  due  him,  and  was  entitled 
to  the  possession  of  them  on  the  19th  day  of  June,  1855, 
when  they  were  transferred  to  the  defendant. 

II.  At  any  rate,  there  was  an  equitable  assignment  from 
Charles  Hoyt  to  the  plaintiff,  to  secure  his  indebtedness, 
to  constitute  which  no  particular  form  is  necessary.  (2 
Story's  Eq.,  §  1047;  Morton  v.  Naylor,  1  Hill's  E.,  583; 
1  Parsons  on  Con.,  197;  and  see  James  v.  Johnson,  6 
Johns.  Ch.,  417;  BosanquetY.  I>xidman,  1  Starkie's  E.;  1.) 

III.  Had  these  bonds  and  mortgages  been  in  the  hands 
of  an  entire  stranger,  the  agreement  between  Goold  Hoyt 
and  Charles  Hoyt  created  a  valid  lien  or  pledge  of  them. 
(Cross  on  Lien,  65;  Falkener  v.  Case,  1  Brown's  Ch.  Gas., 
125;  and  see  Coote  on  Mortgages,  202.) 
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IV.  The  letter  which  Charles  Hoyt  wrote  the  plaintiff, 
authorizing  him  to  pay  himself  for  the  note  held  by  him 
against  James  I.  Hoyt,  dated  8th  February,  1851,  for 
$1,000,  and  interest  from  8th  February,  1852,  out  of  the 
securities  he  held  as  executor  of  the  estate  of  G.  Hoyt, 
deceased,  and  the  attending  circumstances,  constituted  an 
equitable  assignment  of  those  securities  for  the  payment 
of  the  same.  {Morton  v.  Naylor,  1  Hill  E.,  683.) 

The  statute  of  Frauds  does  not  apply.  The  order  is  to 
pay  out  of  a  fund,  and  there  is  no  accountability,  if  not 
realized  from  that  fund.  (Parson's  Mercantile  Law,  74.) 

The  consideration  was  the  giving  up  the  note  in  ques- 
tion to  James  I.  Hoyt.  (1  Parsons  on  Con.,  190.) 

V.  The  defendant  is  not  a  purchaser  in  good  faith,  so 
as  to  be  protected  under  the  registry  act,  because  he  had 
notice  of  a  previous  assignment. 

1.  Charles  Hoyt  gave  Jesse  Hoyt  notice  that  they  had 
been  previously  assigned.  (Willard  Eq.  Jur.,  256;  1  Story's 
Eq.,  %  397 ;  Anderson  v.  Tan  Alen,  12  John.  E.,  343.) 

There  was  enough  to  put  him  on  inquiry.  (Haight  v. 
Hayt,  19  N.  Y.  E.,  471;  and  see  2  Barb.  Ch.  E.,  151, 159.) 

2.  The  filing  of  the  lis  pendens  in  the  foreclosure  suit 
was  constructive  notice  of  the  pendency  of  the  foreclosure, 
and,  therefore,  of  the  rights  of  the  plaintiff  therein. ' 

The  word  "purchaser"  includes  the  assignee  of  a  mort-. 
gage.  (2  E.  S.,  3d  ed.,  46.) 

At  least,  the  assignee  of  a  mortgage  subsequent  to 
filing  lis  pendens^  becomes  a  subsequent  incumbrancer. 

The  case  in  2  Barb.  Ch.  E.,  151,  applies  to  a  previous 
mortgagee,  who,  of  course,  is  not  a  subsequent  purchaser. 

Besides,  this  provision  as  to  subsequent  purchasers  and 
incumbrancers  was  not  contained  in  the  Ee vised  Statutes, 
but  was  added  in  the  Oode. 

VI.  The  defendant  is  not  a  purchaser  for  a  valuable 
consideration,  so  as  to  be  protected  under  the  Eegistry 
Act,  because  the  assignment  of  the  mortgages  was  taken 
for  a  pre-existing  debt. 

1.  The  consideration  was  not  advanced  on  the  credit 


618  O^ES  m  THE  SUPERIOR  COUET. 

Hojrt  V.  Hoyt 

of  these  mortgages.  There  was  no  new  consideration. 
Stalker  v.  McDonald,  6  Hill,  96;  CoddingUm  v.  Bay,  20 
John.,  637;  Van  Husen  v.  Eadcliff,  17  N.  Y.  R.,  583; 
HUjby  V.  New  York  and  Harlein  B.  R.  Co.,  3  Bosw.,  497 ; 
Noel  V.  Murray,  3  Kern.,  168.) 

A  note  taken  in  exchange  for  a  pre-existing  debt  is  not 
presumption  of  payment,  except  in  Maine  and  Massa- 
chusetts. (3  Fairf.,  381 ;  15  Maine  R.,  340.)  And  assigning 
other  choses  in  action,  such  as  bonds,  without  guarantee, 
and  credited  on  the  books  of  the  creditor,  is  not  payment 
nor  presumption  of  payment.  {Le^s  v.  James,  10  Serg.  & 
Rawle  R.,  315 ;  Day  v.  Leal,  14  John.  R.,  404.) 

There  is  no  proof  here  of  any  agreement  with  Gharles 
Hoyt,  that  these  bonds  and  mortgages  should  be  received 
in  payment  of  the  debt  the  defendant  and  his  brother  held 
against  him,  and  he  be  absolutely  released. 

The  fraudulent  representations  of  Charles  Hoyt,  that 
the  bonds  and  mortgages  were  free  and  clear  of  all  incum- 
brances, would  have  rendered  any  positive  and  at^olute 
agreement  to  receive  them  in  payment  void,  (1  Parsons 
on  Contr.,  463,)  and  leaves  the  defendant  in  as  good  con- 
dition after  he  re-titinsfers,  as  he  would  have  been  in  had 
no  transfer  taken  place. 

The  fact  that  the  assignment  was  to  one  of  two  partners, 
for  a  portion  of  his  claim,  in  the  debt,  can  make  no  differ- 
ence in  principle.  It  is  still  a  pre-existing  debt.  And 
where  joint  creditors  divide  the  debt,  it  cannot  change  the 
relation  at  all  as  to  the  debtor,  so  as  not  to  make  it  a  pre- 
existing debt,  if  one  is  more  diligent  or  fortunate  than  the 
other  in  collecting  his  claim. 

The  defendant  not  being  within  the  registry  act,  took 
the  assignment  of  these  bonds  and  mortgages,  subject  to 
the  plaintiffs  rights,  and  got  no  greater  or  better  right 
than  Charles  Hoyt  himself  had.  {Ventress  v.  Smith,  10 
Pet.  175;  WiUis  v.  Twamlly,  13  Mass.  R.,  204;  West- 
faUv.  Jones,  23  Barb.,  12.) 

"  As  between  equities  merely,  the  prior  one,  as  a  gene- 
ral rule,  prevails."  {Mechanics'  Bank  v.  N.  Y.  and  N.  H.  B. 
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JR.,  3  Kem.,  599;  Williams  on  Personal  Property,  322, 
margin.) 

C.  Van  Santvoord,  for  the  defendant  (appellant.) 

I.  The  written  assignment  to  plaintiff  to  secure  a  speci- 
fied sum,  could  not,  as  against  subsequent  purchasers,  or 
incumbrancers,  on  account  of  a  precedent  debt,  be  made 
available  as  security  for  a  debt  entirely  distinct  and  sepa- 
rate from  the  particular  debt,  which  it  was  given  to  secure, 
by  a  subsequent  parol  agreement*  (Hooper  Exp.,  19  Ves., 
Jr.,  479 ;  Truscott  v.  King,  2  Selden,  146-166 ;  Mead  v. 
York,  2  Selden,  449 ;  The  Bank  of  Utica  v.  Finch,  3  Barb. 
Oh.  E.,  293,  302.) 

n.  The  allegations  that  the  $6,000,  in  Sept.,  1852,  wai 
advanced  on  the  bonds  and  mortgages,  and  of  a  further 
assignment  by  parol  as  collateral  security,  so  far  as  the 
same  might  be  necessary  for  the  payment  thereof,  were  not 
proved. 

in.  The  claim  of  the  plaintiff  to  the  mortgages  as  col- 
lateral security,  under  and  by  virtue  of  the  assignments 
alleged,  was  thereby  extinguished  by  payments  or  receipts 
before  June  15, 1855,  and  the  plaintiff  ceased  to  hold  even 
the  legal  title.  {Kortright  v.  Cady,  21  K.  Y.  E.,  343.) 

IV.  The  Eeferee  had  no  power  to  allow  the  amendment. 
This  was  allowing  the  plaintiff  to  set  up  a  claim  to  the 

mortgages  on  a  new  and  distinct  title  and  ground,  wholly 
without  the  scope  and  meaning  of  the  allegations  of  the 
complaint,  which  he  was  not  authorized  to  do.  (Union 
Bank  v.  Mott,  18  Pow.  Pr.,  606,  508 ;  S.  C,  19  Id.,  267,  273.) 

V.  But  if  he  had  the  i)ower,  the  assurances  of  Charles 
Hoyt  that  the  mortgages  would  cover  him  for  any  balance 
of  account,  and  the  agreement  of  Charles  Hoyt  with  the 
plaintiff,  that  he  was  to  look  to  the  collections  of  these 
bonds  and  mortgages,  without  clear  evidence  of  an  origi- 
nal actual  deposit  of  the  bonds  and  mortgages  themselves 
by  Charles  Hoyt  with  Goold  Hoyt,  as  security  for  advances, 
or  the  continuance  of  such  deposit,  did  not  bring  the  case 
within  the  principle  of  an  equitable  assignment  by  deposit 
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of  title  deeds,  &c.  {Ex  parte  Hooper,  19  Ves.,  479 ;  Brad- 
ley's Case,  Eidgeway  t.  Hardwicke,  194.) 

VI.  Hence  the  plaintiff  at  the  date  of  the  assignment 
of  the  mortgages  to  the  defendant  on  the  9th  of  June, 
1855,  had  no  title  to  them  as  agaiust  the  defendant  if  he 
had  no  better  title  than  that  of  an  assignee  for  a  pre-exist- 
ing debt  or  a  judgment  creditor. 

Vn.  The  defendant  was  "  a  purchaser  in  good  faith, 
and  for  a  valuable  consideration"  of  the  mortgages  in 
question  under  two  assignments  by  Charles  Hoyt. 

VIII.  The  acceptance  of  a  deed  or  note  in  payment  of 
a  pre-existing  debt,  as  distinguished  from  the  case  of  its 
acceptance  as  collateral  security  for  or  on  a^3count  of  a 
pre-existing  debt,  without  giving  up  any  secimty,  or  part- 
ing with  any  right,  or  incurring  any  new  responsibility,  or 
placing  the  party  taking  the  deed  or  note  in  a  worse  situa- 
tion than  he  would  have  been  if  he  had  received  notice  of 
a  prior  equitable  title  or  lien  previous  to  the  purchase, 
constitutes  the  party  accepting,  a  hmia  fid^  purchaser  for 
value.  {Bank  of  Sandusky  v.  ScovUle,  24  Wend.,  115; 
Bank  of  Salina  v.  Bahcock,  21  Wend.,  499.)  The  case  of 
Dickerson  v.  Tillinghast,  (4  Paige,  215,)  is  not  in  conflict 
with  the  above  statement,  though  the  marginal  note  is  so. 

IX.  The  facts  that  the  mortgages  were  taken  as  pay- 
ment of  $7,000  of  the  loan  of  $20,000,  in  the  settlement 
for  that  loan  upon  the  agreement  of  the  defendant  to  take 
them  for  $7,000  in  acceptance  of  the  proposal  of  Charles 
Hoyt,  through  Jesse  Hoyt,  to  sell  the  mortgages  to  him  is 
as  conclusive  to  show  that  the  mortgagjBS  were  taken  as 
actual  payment  for  so  much,  as  any  formal  agreement  to 
take  them  as  actual  payment  for  so  much,  could  be.  {Higby 
V.  The  New  York  and  Harlem  Railroad  Company ^  (3  Bosw., 
497,  504,)  is  not  inconsistent  with  this  proposition,  and  see 
Bank  of  Sandusky  v.  ScoviUej  (24  Wend.,  115.) 

X.  Neither  Jesse  Hoyt  nor  the  defendant  had  any  notice 
of  claim  such  as  to  deprive  the  defendant  of  the  character 
of  a  honu  fide  purchaser.  {Jackson  v.  Yan  Yalkenburgh^  8 
Cow.,  260,  264.) 
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XI.  In  the  foreclosure  suits  pending  on  the  mortgages, 
Charles  Hoyt  was  co-plaintiff  with  Goold  Hojt.  The  lis 
pendens  in  those  suits  relied  on  as  notice  by  the  plaintiff 
was  not  notice  except  from  persons  deriving  title  from  the 
defendants  in  those  suits.  {Stnyvesant  v.  HaUj  2  Barb.  Ch. 
E.,  160.)    The  Eeferee  so  held. 

XII.  As  against  the  defendant's  title  as  a  purchaser  in 
good  faith,  for  a  valuable  consideration  under  the  assign- 
ments to  him,  dated  June  19, 1855,  and  duly  recorded  as 
above  stated,  the  prior  unrecorded  assignments  to  the 
plaintiff  were  void  by  express  statute.  (1  E.  S.,  original 
ed.,  756,  §§  1,  37, 38.)  See  Eevisers'  Notes,  (3  E.  S.,  2d  ed., 
605,)  where  it  is  stated  that  it  seems  evident  that  an  inno- 
cent assignee  of  a  mortgage  is  entitled  to  the  same  pro- 
tection as  an  innocent  purchaser.  {Vanderkeinp  v.  Slielton^ 
11  Paige,  28 ;  Fickeit  v.  Barron,  29  Barb.  S.  C.  E.,  505.) 

By  the  Court — Eobertson,  J.  Only  two  questions 
arise  in  this  case,  upon  whose  determination  it  depends^ 
the  first  is  the  efficacy  of  the  parol  assignment  of  the 
mortgages  in  question  to  the  plaintiff,  from  Charles  Hoyt, 
as  security  for  a  debt  due  by  him,  to  confer  an  ownership 
as  against  subsequent  purchasers;  aud  the  second  em- 
braces the  good  faith  of  the  i)urcha8e  by  the  defendant 
for  value,  without  any  notice  of  the  plaintiff's  rights,  at  the 
time  of  the  written  transfer  of  them  to  the  former,  within 
the  meaning  of  the  recording  act. 

Two  objections  are  made  to  the  plaintiff's  availing  him- 
self, of  any  parol  assignment  to  him,  even  if  it  existed 
and  was  valid ;  First,  That  the  Eeferee  has  not  found  any 
such  fact,  and  Secondly,  That  there  was  no  such  allega- 
tion in  the  complaint,  until  an  amendment  was  allowed 
by  the  Eeferee;  which  he  either  had  not  the  power  to 
allow,  or  ought  not  to  have  allowed.  It  is  fully  established 
by  the  recent  adjudications  of  the  Court  of  Appeals,  that 
every  intendment  is  to  be  made,  of  which  the  evidence  will 
admit,  to  sustain  the  report  of  a  Eeferee,  and  to  supply 
the  necessary  facts  to  justify  it,  {Carman  v.  Pultz,  21  N. 

Bosw.— Vol.  Vm.    66 
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Y.  E.,  547 ;  Grant  v.  Morse,  22  Id.,  323,)  and  the  evidence 
in  this  case  fully  warrants  the  assumption  of  the  making 
of  such  a  parol  assignment.  In  refei-ence  to  the  second 
objection,  the  title  or  ground  of  claim  to  the  mortgages 
by  the  plaintiff  by  the  parol  assignment,  does  not  appear 
to  me  to  be  so  distinct  from  that  set  ont  in  the  complaint, 
as  to  bring  the  case  within  the  principle  laid  down  in  The 
Union  Bank  v.  Mott,  (18  How.  Pr.  R.,  606,  508;  S.  C,  19 
Id.,  267,  273 :)  The  person  from  whom  either  assignment 
came,  was  the  same,  the  only  differences  between  that 
first  and  that  afterwawls  set  out,  were ;  that  the  former  was 
by  parol  instead  of  written,  and  was  taken  as  security  for 
an  uncertain  balance  of  accoijnt,  instead  of  a  certain  debt ; 
it  was,  therefore,  not  beyond  the  jurisdiction  of  the  Befe- 
ree  to  i)ermit  the  amendment,  and  his  discretion  appears 
to  have  been  well  exercised  in  permitting  such  amendment, 
as  in  so  many  dealiugs  between  the  parties,  an  innocent 
mistake  might  easily  have  arisen  as  to  the  debts  which 
the  assignment  was  intended  to  cover,  as  well  as  the  fact 
of  a  parol  assignment  having  been  made  after  the  written 
one.  It  was,  besides,  only  anticipating  what  might  have 
been  the  action  of  the  Court,  in  conforming  the  pleadings 
to  the  proofs,  as  evidence  of  the  existence^  of  such  parol 
assignment,  had  already  been  received  without  objection 
at  the  time  of  the  amendment.  (Code,  <§§  173,  272.) 

The  parol  assignment  was  clearly  effectual  to  transfer  the 
property  to  the  plaintiff,  unless  prevented  from  doing  so  by 
the  Statute  of  Frauds,  and  such  objection  can  be  taken 
by  third  persons.  The  written  bonds  and  mortgages  were 
already  in  the  possession  of  the  plaintiff,  and  he  held  a  writ- 
ten assignment  of  them ;  the  consideration  for  the  parol 
assignment  was  a  new  debt  to  be  incurred  thereafter: 
There  was,  therefore,  no  necessity  for  them  to  be  delivered 
a  second  time,  and  as  no  part  of  the  consideration  could  be 
paid  at  the  time  of  the  assignment,  unless  a  parol  assign- 
ment was  good,  there  wa^  no  other  substitute  which  could 
have  been  made  to  take  the  place  of  a  written  one  in  order 
to  make  the  transaction  binding.    Before  the  Eevised  Sta- 
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tutes  of  1830,  such  choses  iu  action  could  have  been 
assigned  by  the  delivery  of  written  evidences  of  them  or 
of  some  instrument  creating  a  lien  or  obligation,  {Run- 
yan  v.  MersereuUy  11  J.  K.,  534 ;)  and  no  particular  form 
was  necessary  for  the  purpose;  (2  Story  Eq.  Jur.,  ^  1047, 
Marten  v.  NaylaVy  1  Hill,  683;  1  Pars,  on  Con.,  197:) 
Where  they  were  already  in  the  paity's  possession,  an 
agreement  that  he  might  retain  them  was  all  that  was 
Decessary,  {Janies  v.  Johnson^  6  Johns.  Ch.,  417 ;)  and  this 
w^as  probably  so  even  if  in  the  hands  of  another.  (Cross 
on  Lien,  65 ;  FaJkener  v.  Ca^e,  1  Brown  Ch.  C,  125.)  I 
apprehend  the  addition  of  the  words  "  things  in  action," 
iu  the  present  Statute  of  Frajiuls,  to  the  articles  whose  sale 
was  required,  by  the  farmer  statute,  to  be  manifested  in 
writing,  was  not  made  to  include  a  case  like  the  present, 
or  interfere  with  any  previous  law.  The  statute  itself  was 
originally  intended  to  prevent  the  absolute  sale  of  property, 
for  an  inadequate  price  established  by  perjured  or  mis- 
taken testimony,  or  the  conversion  of  a  mere  treaty  for 
selling  into  an  absolute  sale.  But  it  did  not  intend  to  inter- 
fere with  the  custom  of  commerce,  by  which  certain  acts, 
such  as  part  delivery  or  part  payment,  had  been  adopted 
as  evidence  of  a  sale;  and  it  certainly  could  not  have  been 
intended  by  the  addition  already  spoken  of,  to  require  a 
writing  for  the  continuous  hypothecation  of  an  article 
already  in  the  pledgee's  possession  and  transferred  to  him 
by  a  bill  of  sale ;  and  still  less  where  the  consideration  was 
the  incurring  of  a  future  and  contingent  debt,  which  could 
not  be  defined,  although  it  might  be  described  in  general 
terms.  The  parol  assignment,  therefore,  I  must  hold  to  be 
valid  and  efltectual. 

The  second  question  which  arises  is,  whether  the  defend- 
ant was,  within  the  meaning  of  the  statute,  (1  E.  S.,  756, 
§  1,)  such  a  subsequent  purchaser  in  "good  faith  and  for 
a  valuable  consideration  of  the  same  real  estate,'^  as  that 
for  which  the  plaintiflF  held  an  unrecorded  conveyance. 

Before  the  Revised  Statutes  of  1830,  the  record  of  an 
assignment  of  a  mortgage  was  not  notice  to  any  one  of  its 
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existence,  (James  v.  Morey,  2  Cow.,  246:)  But  now, 
althougb  such  an  assignment  would  come  witbin  the  sta- 
tutory definition  of  "  conveyance,''  (1  E.  S.,  762,  §  38 :)  the 
preference  over  the  holder  of  a  prior  unrecorded  "  convey- 
ance,''  given  in  the  same  statute,  is  only  to  a  purchaser  of 
the  *^real  estate,'^  conveyed  by  such  conveyance,  and  not 
to  a  purchaser  of  the  "  conveyance "  which  a  mortgage 
would  be:  What  is  meant  by  ''real  estate''  is  defined  in 
the  same  statute,  (I  R.  S.,  762,  §  38,)  which  does  not 
include  **  mortgages."  These  considerations  are  overlooked 
by  Chancellor  Walworth  in  deciding  Yauderkemp  v. 
Shelton,  (11  Paige,  28 :)  The  statute  ought  to  be  constmed 
strictly  as  being  in  derogation  of  existing  rights. 

The  Eeferee,  however,  has  stated,  as  a  conclusion  of  law, 
from  the  facts  foiuid  by  him,  that  the  assignment  to  the 
defendant  of  the  mortgages  in  question,  was  **  not  received 
t)i  extinguishment  of  an  equal  amount  of  indebtedness 
existing  at  the  time  of  the  transfer,"  one  of  those  facts 
being  that  such  assignment  was  delivered  in  settlement: 
This  I  apprehend  is  to  be  construed  to  mean,  by  way  of 
security  ;.and  the  evidence  points  rather  to  such  an  arrange- 
ment, than  to  a  discharge  of  Charles  Hoyt.  (See  Highy  v. 
The  New  York  and  H.  B.  E.  Co.,  3  Bosw.,  504,  and  cases 
cited :)  If  such  be  considered  to  be  the  inference  as  a  fact, 
from  the  other  facts  of  the  case,  it  is  clear  the  defendant 
was  not  a  lonafide  purchaser,  but  took  the  assignment  as 
mere  security  for  a  debt ;  and  if  the  question  lie  still  open 
I  think  we  are  warranted  in  drawing  as  an  inference  of 
fact  what  the  Eeferee  has  stated  as  a  conclusion  of  law; 
if  necessary  to  sustain  the  report,  we  are  undoubtedly  at 
liberty  to  do  so. 

At  the  time  of  the  first  interview  between  Charles  and 
Jesse  Hoyt,  the  former  was  indebted  to  the  latter's  firm  in 
a  large  sum  of  money,  borrowed  by  him,  two  days  pre- 
viously for  half  an  hour  only  and  never  heard  of  in  the 
meantime :  Nothing  appears  to  have  been  said  about  this 
breach  of  faith  and  the  only  thing  proposed  was  to  sell  the 
mortgages  or  raise  money  on  them.    This  might  i)ossibly 
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be  coDstrued  as  meaning  to  obtain  it  for  the  purpose  of 
discharging  the  debt  in  question,  were  it  not  that  Jesse 
Hoyt  said,  he  had  no  money,  but  the  defendant  might  have 
some.  This  clearly  did  not  refer  to  canceling  any  of  the 
debt,  because  both  parties  owned  that  at  the  time.  No 
money  was  ever  advanced;  the  only  act  done  was  a  change 
of  credit  on  the  books  of  the  defendant's  Arm  and  the 
assignment  was  then  executed:  This  assignment  was 
accompanied  by  a  worthless  check,  and  was  taken  with- 
out any  examination  of  the  title  or  even  a  covenant  that 
any  amount  was  due  on  the  mortg£^es ;  but  is  alleged  to 
have  been  taken  in  payment  of  a  debt  of  $7,000:  Though 
pronounced  defective,  and  notwithstanding  another  was 
obtained  without  diflSculty,  it  was  put  on  record  forthwith, 
also  without  even  an  examination  of  the  title :  The  check, 
of  the  payment  of  which,  there  was  no  probability  at 
the  time,  was  settled  two  days  afterwards  by  a  doubtful 
security.  These  circumstances  show  so  much  embarrass- 
ment in  the  affairs  of  Charles  Hoyt,  and  such  a  fear  by  the 
defendant  of  his  insolvency,  as  to  warrant  the  conclusion 
that  the  mortgages  were  taken  as  temporary  security  to 
be  replaced  by  better  if  he  could  give  it,  rather  than  as  an 
investment  of  money  due  from  a  solvent  debtor. 

But  if  this  were  not  so,  these  circumstances,  in  connec- 
tion with  others,  lead  us  irresistibly  to  the  conclusion  that 
the  defendant  took  the  assignment  with  knowledge  of 
facts  sufficient  to  put  him  on  inquiry  as  to  the  existence 
of  a  prior  assignment.  Charles  Hoyt  told  Jesse  Hoyt,  in 
their  fli'st  interview,  in  reply  to  a  question  to  that  effect 
by  him,  (for  putting  which,  no  reason  is  assigned,)  that 
the  mortgages  had  been  assigned,  but  it  had  been  settled; 
and  he  then  tore  up  in  his  presence  some  assignment: 
Jesse  Hoyt  deemed  this  of  importance  enough  to  be 
communicated  to  his  brother,  and  even  after  the  arrange- 
ment was  completed,  was  so  impressed  with  the  belief  of 
the  existence  of  a  prior  assignment,  that  he  specially 
instructed  his  Counsel,  besides  examining  the  title,  to 
search  for  assignments.    The  whole  negotiation  was  con- 
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ducted  and  concluded  in  haste,  without  the  presence  of 
Counsel,  who  might  have  been  dangerous  witnesses  in  case 
of  a  subsequent  investigation  into  the  good  faith  of  the 
transaction,  and  I  think  it  cannot  be  doubted  on  this  state 
of  facts,  that  enough  circumstances  came  to  the  know- 
ledge of  the  defendant  and  his  agent,  to  have  put  them 
ux)on  inquiry ;  and  had  they  been  desirous  of  ascertaining 
the  existence  of  a  prior  assignment,  of  enabling  them  to 
discover  to  whom  it  had  been  executed.  This  they  would 
have  done,  unless  Charles  Hoy  t  should  deceive  them,  which 
he  could  not  well  do,  after  once  stating  the  existence  of  an 
assignment.  But  neither  Jesse  Hoyt  nor  the  defendant 
used  due  diligence  in  prosecuting  the  proper  inquiry. 
{Anderson  v.  Van  Akn,  12  J.  E.,  343 ;)  and  this,  in  con- 
nection with  the  fact  that  the  assignment  was  taken  to 
secure  a  doubtful  debt  from  an  embarrassed  debtor,  shows 
that  the  defendant  had  a  motive  in  not  pushing  his  inves- 
tigations too  far. 

It  is  true  that  the  whole  of  the  old  debt  of  $20,000  was 
closed  up;  but  only  by  taking  a  check,  which  was  not  paid, 
and  probably  not  expected  to  be  paid ;  the  want  of  money 
on  the  part  of  Charles  Hoyt,  not  appearing  to  have 
ceased.  A  new  security,  instead  of  such  check,  was  given 
two  days  after,  for  giving  which,  at  the  time,  there  seems 
to  have  been  no  reason.  The  taking  of  the  check  was 
probably  to  give  color  to  the  theory  of  an  absolute  extin- 
guishment of  the  original  debt. 

The  report  of  the  Keferee  would,  therefore,  not  be  set 
aside,  were  this  a  motion  for  a  new  trial  on  a  case,  if  he 
had  found  that  the  assignment  to  the  defendant  was  only 
as  security  for,  and  not  in  extinguishment  of,  so  much 
debt,  and  that  as  matter  of  law,  he  had  notice  of  sufficient 
facts  to  put  him  on  inquiry.  If  the  two  facts,  that  such 
assignment  was  merely  for  security  and  such  notice,  can 
be  now  supplied  without  a  formal  finding,  the  judgment 
should  be  affirmed. 

But  even  if  the  defendant  had  absolutely  relinquished 
seven-twentieths  of  his  claim  against  Charles  Hoyt  for  the 
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mortgages  in  question,  I  do  not  think  the  law  so  clearly 
settled  in  his  favor  as  his  Gonnsel  seemed  to  imagine.  It 
is  true  this  Court  in  three  cases  has  so  held,  {White  v. 
Springfield  Bank,  3  Sandf.,  222;  iVew;  York  Marbled  Iron 
Works  V.  Smith,  4  Duer,  362,  and  Purchase  v.  Mattison,  3 
Bosw.,  313 ;)  but  the  language  of  Judge  Denio,  in  decid- 
ing the  more  recent  case  of  Tan  Hensen  v.  Raddiff,  (17  N. 
Y.  E.,  683,)  in  the  Court  of  Appeals,  is  explicitly  to  the 
contrary:  He  there  states,  that  "in  regard  to  commercial 
paper,  it  has  long  been  settled  that  no  person  could  claim 
the  title  of  hona  fide  holder,  who  receives  the  bill  or  note 
on  account  of  a  precedent  debt,  there  being  no  new  con- 
sideration or  anything  parted  with  by  the  indorsee  at  the 
time,"  and  he  refers  to  the  cases  of  Youngs  v.  Lee,  (2  Kern., 
553,)  and  JHckerson  v.  Tillinghast,  (4  Paige,  219,)  as  autho- 
rity. In  the  first  of  those  cases,  ( Youngs  v.  Lee,)  which 
was  in  the  Court  of  Appeals,  the  decision  was  put  on  the 
ground,  that  the  debt  discharged  was  not  due  at  the  time 
of  the  discharge ;  and  in  it  the  other  case  of  Dickerson  v. 
Tillinghast,  as  well  as  those  of  Stalker  v.  McDonald,  (6 
Hill,  93;)  Coddington  v.  Bay,  (20  J.  E.,  637 ;)  The  Bank  of 
Sandusky  v.  ScovUle  et  ah,  (24  Wend.,  115 ;)  and  Bank  of 
Salina  v.  Bdbcock,  (21  Wend.,  499,)  were  cited  with  appro- 
bation. In  Boyd  v.  Cummings,  in  a  subsequent  part  of  the 
same  volume,  (17  N.  Y.  E.,  101,)  it  was  deemed  advisable 
to  place  the  decision  upon  the  ground  of  the  abandonment 
of  supplementary  proceedings,  as  part  of  the  considera- 
tion. Chancellor  Walwokth,  in  the  case  of  Dickerson  v. 
Tillinghast,  already  referred  to,  {ubi  sup.,)  held  distinctly 
and  decidedly,  that  a  mere  release  of  a  debt  is  not  a  suffi- 
cient parting  with  value  to  constitute  a  honafids  purchaser, 
and  in  this  he  followed  the  early  case  of  Coddington  v.  Bay, 
(20  J.  E.,  637),  where  that  doctrine  was  first  laid  down. 
The  same  eminent  jurist  had  occasion  still  further  in  the 
Court  of  last  resort,  (Court  of  Errors,)  in  Stalker  v.  McDon- 
ald, already  referred  to,  (ubi  sup.,)  to  reiterate  the  principle 
and  fortify  it  by  an  elaborate  argument  and  examination 
of  authorities ;  commenting  among  others,  upon  the  cases 
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of  T7i«  Bank  of  Sandusky  v.  ScoviOe,  and  Bank  of  Salina 
v.  Bdbcock^  already  alluded  to;  {ubi  av2)>)  those  being 
cases  in  which  the  doctrine  was  inapplicable,  because  the 
plaintiffs  had  discharged  indorsers  as  well  as  drawers  of 
the  notes :  In  this  conflict  of  aathorities,  it  might  appear 
presumptuous  to  pronounce,  when  not  essentially  .neces- 
sary, that  the  C!ourt  of  Appeals,  in  the  case  of  Van  Heusen 
y.  Baddiffy  {ubi  swp.,)  had  adopted  the  principles  laid  down 
by  Chancellor  Walworth,  and  the  Supreme  Court,  and 
thereby  overruled  the  cases  in  this  Court  already  referred 
to :  But  upon  the  other  two  grounds,  both  that  the  defend- 
ant was  not  a  purchaser  at  all,  of  the  mortgage,  or  if  he 
was,  was  clearly  not  one  in  good  faith,  because  he  was 
chargeable  with  notice  of  the  plaintifl^'s  prior  aj^ignment, 
the  judgment  should  be  affirmed,  with  costs. 


Andrew  Brady,  PlaintiflF  and  Eespondent,  v.  David  A. 
Hennion,  Defendant  and  Appellant. 

1.  In  an  action  to  recover  a  strip  of  land  lying  along  a  boundary  line,  it  is 
not  enough  for  the  plainti£f  to  show,  that  the  defendant's  lot  as  possessed 
by  him,  is  wider  than  the  deeds  under  which  he  claims  describe  it  to  be, 
by  the  width  of  the  disputed  strip. 

2.  In  such  an  action,  it  appeared  that  the  defendant  and  those  under  whom 
he  claimed  had  been  in  possession  of  the  strip  in  question  for  at  least 
twenty-one  years,  claiming  title,  and  that  afler  the  wall  of  his  building 
which  stood  thereon,  had  leaned  over  towards  his  own  land,  the  plaintiff 
had  recently  put  up  a  shed,  the  roof  of  which  extended  over  to  the  lean- 
ing wall ;  and  that  the  defendant  in  rebuilding  upon  the  same  foundation 
occupied  by  his  old  building,  cut  away  the  shed  so  as  to  raise  his  new  wall 
perpendicularly. 

Hdd^  That  upon  these  facts,  the  plaintiff  could  not  recover,  although  the 
defendant's  lot,  without  the  strip  in  question,  would  have  remained  as  wide 
as  his  deeds  called  for. 

3.  In  an  action  to  recover  possession  of  lands,  the  plaintiff  must  recover,  if 
at  all,  on  the  strength  of  his  own  title,  not  merely  on  the  weakness  of  the 
defendant's. 
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4,  The  worda  "more  or  less"  in  the  boundary  in  a  deed  of  land,  are  merely 
words  of  description  to  prevent  the  parties  from  being  prejudiced  by  inac- 
curacies. They  do  not  have  the  effect  to  extend  the  grantee's  boundary 
beyond  the  hne  fixed  by  a  visible  monument^  or  a  map  referred  to  in  the 
deed. 

(Before  Robertson  and  WmTB,  J.  J.) 

Heard,  March  12  and  13;  decided,  October' 5,  1861. 

Appeal  from  a  judgment  entered  upon  the  decision  of 
a  Judge,  on  a  trial  without  a  Jury. 

This  action  was  brought  to  recover  possession  of  a  strip 
of  land  in  the  City  of  New  York,  in  the  interior  of  the 
square  or  block  enclosed  by  Washington,  Amos,  Charles 
and  Greenwich  streets.  Such  strip  is  about  one  foot  wide 
by  six  or  seven  feet  long.  The  plaintiff  and  defendants 
separately  owned  the  land  adjoining  such  strip.  The  case 
was  tried  in  November,  1855,  before  Mr.  Justice  Hoffman, 
without  a  Jury,  and  judgment  was  rendered  for  the  plain- 
tiff. 

On  the  trial  the  plaintiff  introduced  a  deed  to  himself 
dated  in  March,  1847,  from  Benjamin  Wood  and  wife,  con- 
veying a  lot  of  land  on  the  easterly  side  of  Washington 
street  between  Amos  and  Charles  streets,  therein  described 
as  "bounded  and  containing  a^  within  fence,  as  follows  to 
wit : "  Commencing  at  a  point  on  Washington,  distant 
66  feet  from  the  southeasterly  corner  of  that  street 
and  Charles  street,  running  thence  at  right  angles  with 
Washington  street,  83  feet  more  or  less,  thence  south- 
wardly parallel  with  Washington  street  22  feet  more  or 
less,  thence  westwardly  at  right  angles  with  Washington 
street  and  to  it  83  feet  more  or  less,  and  thence  north- 
wardly along  Washington  street  22  feet,  more  or  less,  to 
the  place  of  beginning.  Being  part  of  a  lot  known  on  a 
map  of  the  estate  of  Richard  Amos,  made  in  1796,  by 
Evert  Bancker,  as  lot  No.  13. 

Two  witnesses  (Greer  and  Cathill)  testified  that  the  de- 
fendant took  off  a  small  part  of  the  rear  of  a  woodhouse 
on  the  rear  of  the  plaintiff's  lot,  which  formed  the  rear 
fence  of  such  lot,  ran  in  a  straight  line  and  had  never  been 
Bosw.— Vol.  VUI.      67 
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altered  until  such  act  was  eommitted,  and  that  the  defend- 
ant built  a  brick  stable  partly  on  his  ground,  part  of  which 
went  into  and  filled  up  the  space  so  cut  away  finom  the 
woodhouse.  The  part  so  cut  away  was  about  10  or  11 
inches  wide  and  10  or  11  feet  deep.  A  surveyor  (Ludlam) 
testified  that  the  woodhouse  was  cut  out  top  and  bottom, 
part  of  the  rear  was  cut  to  the  ground  and  the  space  filled 
up  by  the  biick  stable ;  the  gap  was  al>out  8  feet  by  11 
inches ;  the  rest  of  the  rear  fence  on  the  plaintiff's  lot 
being  13  feet  3  inches,  was  old ;  and  the  witness  ^^  judged 
from  appearances  "  that  the  plaintiff  had  possession  in  a 
straight  line.  This  witness  also  testified  that  the  defend- 
ant acknowledged  he  had  encroached,  promised  to  take 
down  the  brick  stable  then  partially  built,  and  pay  his  fees, 
and  at  a  subsequent  stage  of  the  trial,  that  he  had  mea- 
sured the  ''projection,'''  of  the  defendant's  brick  stable  on 
the  plaintiff's  lot  at  the  surface  of  the  ground,  and  it 
varied  from  9i  to  10 J  inches,  and  it  would  have  been,  im- 
possible for  the  fence  cut  down  to  have  been  in  a  range 
with  that  standing,  if  the  old  stable  had  occupied  the  place 
of  the  new  one;  it  would  have  had  to  circle  round  that  part 
of  the  lot  occupied  by  the  stable ;  he  admitted  that  the 
rear  fence  of  the  plaintiff's  woodhouse  was  not  quite  par- 
allel with  Washington  street,  and  that  the  line  of  the 
plaintiff* 's  lot  to  the  defendant's  brick  stable  was  over  83 
feet.  Greer  also  testified  that  the  woodhouse  was  cut  down 
to  the  ground  so  that  the  coal  in  it  fell  into  the  defendant's 
lot. 

One  of  the  plaintiff's  witnesses,  (Oathill,)  who  owned 
the  lot  adjoining  the  plaintiff's,  northwanlly,  testified,  that 
the  old  stable  on  the  defendant's  lot,  was  there  when  he 
first  went  there  twenty-six  yeare  before  the  trial  (1829). 
Another  witness,  (Peter  P.  Stephens,)  to  whom  the  defend- 
ant's lot  had  been  conveyed  in  1836,  by  a  deed  describing 
it  as  being  nine  feet  in  the  rear,  testified,  that  the  old  sta- 
ble was  standing  there  when  he  bought  the  lot,  that  he 
measured  it  because  his  deed  was  **more  or  less,"  and  it 
was  nine  feet  in  wi<lth.    Another  witness,  a  surveyor. 
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(Serrell,)  testified,  that  he  measured  it  in  1853,  and  it  was 
still  Bioe  feet  in  width.  This  testimony  was  uncontra- 
dicted. 

One  witness,  (Peter  P.  Stephens,)  testified,  that  the 
defendant's  stable  had  sagged  eastwardly  a  foot  and  a 
half  in  1836,  and  pressed  against  a  stable  in  the  next  lot, 
(owned  by  Mr.  Van  Pelt,)  and  inclined  that  to  lean  over. 
This  testimony  is  corroborated  by  that  of  Butler, — who 
occupied  the  house  on  Brady's  lot,  and  who  testified,  that 
the  fence  was  sagged  also, — by  Van  Pelt,  the  owner  of  the 
adjoining  lot,  and  by  the  surveyor,  (Serrell.)  The  old 
stable  had  been  built  upon  sills  laid  in  trenches  in  the 
ground;  they  were  16  inches  thick,  and  40  to  50  feet  long; 
the  foundation  of  the  westerly  wall  of  the  brick  stable, 
was  placed  in  those  trenches  after  the  sills  were  taken  up, 
and  it  was  built  i)erpendicularly  there&om,  so  as  to  fill 
up  the  space  cut  out  from  the  roof  of  the  woodhouse. 

Two  witnesses,  occupants  of  the  plaintiff's  lot,  (T.  M. 
&  T.  C.  Butler,)  testify,  that  the  rear  fence  of  that  lot, 
formed  the  back  of  the  woodhouse.  The  surveyor,  (Serrell) 
and  two  others  who  assisted  him  (Ogden  and  McSorley), 
testified  that  only  the  roof  of  the  woodhouse  was  cut  off 
and  no  ])art  of  the  bottom,  and  that  it  was  only  cut  down 
to  the  sill  of  the  stable,  not  beyond.  It  ai)peared  by  the 
testimony  of  Cathill,  that  the  roof  of  such  woodhouse  was 
only  put  on  two  or  three  years  before  the  trial,  and  it 
appeared  by  other  proof  that  such  roof  joined  up  against 
the  defendant's  old  stable. 

Both  Butler,  the  occupant  of  the  plaintiff's  house,  and 
Stephens,  the  owner  of  defendant's  lot,  testified  that  the 
whole  of  the  rear  fence  on  that  lot  was  so  sagged  as  to  be 
j)erceptible  to  the  eye,  and  Butler  says  the  rest  of  the  fence 
to  Charles  street  was  old  and  out  of  repair. 

The  occupation,  deeds  and  claim  of  the  owners  of  the 
lots  adjoining  the  plaintiff  on  both  sides  extend  only  83 
feet  from  Washington  street.  A  deed  executed  in  1813, 
under  which  the  defendant  claims,  leaves  the  rear  dimen- 
sion of  his  lot  in  blank,  although  five  subsequent  deeds  in 
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Lis  chain  of  title,  executed  respectively  in  1836, 1840, 1841, 
1844  and  1852,  give  it  as  nine  feet ;  but  make  the  point  of 
commencing  the  boundaries  on  Amos  stieet  only  119  feet 
east  £ix)m  the  comer  of  Washington  street. 

The  surveyor,  Serrell,  testified  that  the  number  of  feet 
between  Washington  and  Greenwich  streets  was  one  more 
than  the  Amos  map  called  for.  He  measured  from  the 
front  of  the  plaintiff's  lot  to  the  sills  of  the  old  stable 
and  found  the  distance  to  be  83  feet.  They  were  an  inch 
nearer  to  Washington  street  than  the  new  brick  stable; 
he  adjusted  a  plumb  luie  to  such  sill  and  plumbed  up  to 
the  room  and  cut  away  downwards  in  a  perpendicular  line 
from  the  top.  The  present  stable  is  only  eight  feet  eleven 
inches  wide. 

The  other  surveyor  (Ludlam)  also  measured  the  distance 
from  Greenwich  to  Washington  street  on  an  irregular  line, 
and  made  the  distance  greater  than  required  by  the  Amos 
map,  by  making  the  plaintiff's  possession  84  feet ;  he  re- 
duced the  defendant's  to  8  feet.  According  to  his  testi- 
mony, he  commenced  his  survey  at  some  unknown  point 
on  Greenwich  street  and  ran  a  line  88  feet  7  inches  to  a 
line  parallel  with  Amos  street,  distant  95  feet  therefrom, 
being  the  rear  of  the  lots  on  that  street,  from  which  point 
he  made  the  distance  106  feet  to  the  i-ear  of  the  plaintiff's 
lot,  which  he  made  84  feet  from  Washington  street;  all 
his  dimensions  differ  from  those  on  the  Amos  map  except 
one  lot.  No  evidence  was  given  to  show  he  made  any 
measurement  of  the  distance  between  Washington  and 
Greenwich  street  on  Amos  street. 

The  testimony  of  the  witness,  Ludlam,  as  to  the  de- 
fendant's admission  and  promise  in  reference  to  puttiug 
up  his  stables,  is  directly  contradicted  by  Greer,  who  was 
also  present.  The  plaintiff  had  put  up  the  roof  of  his 
woodshed  which  joined  the  defendant's  stable  only  two  or 
three  years  before  the  trial. 

A.  G.  Sogersj  for  defendant,  appellant. 

I.  This  being  an  action  of  ejectment,  the  plaintiff  must 
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recover  on  tbe  strength  of  his  own  title,  and  not  on  the 
weakness  of  the  defendant's ;  and  if  he  shows  no  paper 
title  to  the  strip  claimed,  he  cannot  recover,  though  the 
defendant  should  show  none  on  his  part. 

IL  The  plaintiff  must  show  affirmatively  either  a  paper 
title  to  the  strip  claimed,  or  a  title  acquired  by  possession 
without  paper  title ;  and  he  has  shown  neither. 

III.  Though  the  plaintiff  failed  to  show  any  paper  title 
to  this  strip,  the  defendant  showed  a  paper  title  to  it  as 
far  back  a3  February  9th,  1813,  which,  while  it  does  not 
limit  the  defendant  to  8  feet  on  the  rear  of  his  lot,  yet 
conveys  up  to  the  rear  of  the  plaintiff's  lot ;  that  is,  up  to 
the  dividing  line ;  and  if  the  deed,  referring  to  the  map, 
which  marks  it  as  8  feet,  would  confine  the  defendant 
to  8  feet,  so  the  map  limiting  the  plaintiff  to  83  feet 
must,  for  the  same  reason,  confine  him  to  83  feet. 

IV.  The  plaintiff  showed  no  possession  whatever  of 
this  strip ;  while  the  defendant  showed  a  clear  and  unin- 
terrupted possession  of  it,  by  uncontradicted  testimony, 
for  thirty  years  and  upward. 

V.  We  do  not  seek  to  reverse  the  judgment  as  against 
the  weight  of  evidence,  but  as  against  evidence;  claiming 
that  there  is,  in  fact,  no  contradictory  testimony;  that 
the  testimony  of  i)laintiff's  witnesses  is  merely  inference 
founded  on  a  supposed  state  of  facts,  which  did  not,  in 
fact,  exist ;  and  that  the  Judge  at  Special  Tenn  mistook 
the  facts,  and  overlooked  one  so  material  as  in  itself  to  be 
decisive  of  the  case. 

VI.  The  possession  by  the  defendant  of  this  strip  of 
ground,  continued  uninterruptedly  for  thirty  years,  gives 
the  defendant  a  complete  title  by  possession,  irrespective 
of  paper  title ;  and  if  the  overhanging  of  the  plaintiff's 
shed  were  a  possession,  it  is  one  of  three  years'  duration 
only,  and  cannot  avail  against  such  prior  and  longer 
possession ;  but  such  overhanging  was,  in  fact,  no  legal 
X)Ossession  at  all. 

VII.  This  possession  of  defendant,  by  his  old  stable, 
shows  the  plaintiff  never  had  a  paper  title  even,  because 
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the  very  deed  under  which  he  claims,  bounds  his  lot  by 
this  old  stable. 

Moses  Ely^  for  the  plaintiff,  respondent. 

By  the  Oouet — Egbertsox,  J.  Even  if  the  defend- 
ant were  entitled  to  a  lot  of  only  eight  feet  wide  in  the 
rear  either  by  the  conveyances  to  him,  or  by  his  possession, 
it  would  not  follow  that  the  plaintiff  was  entitled  to  take 
a  strip  off  the  easterly  side  of  his  lot,  one  foot  in  width, 
to  have  it  reduced  to  the  required  dimensions ;  the  defend- 
ant may  have  acquired  title  to  a  strip  of  land  in  the 
w^esterly  side  of  his  lot,  of  a  foot  in  width,  without  confer- 
ring any  title  on  the  plaintiff  to  trespass  upon  his  lot,  for 
an  equal  distance  on  the  easterly  side.  It  is  established 
by  uncontradicted  evidence,  that  the  easterly  comer  of  the 
defendant's  lot  on  Amos  street,  as  now  possessed  by  him, 
is  distant  120  feet  eastwardly  from  the  present  northeast 
comer  of  Washington  and  Amos  streets ;  and  it  is  equally 
plain,  that  in  the  conveyances  through  which  he  claims 
title,  such  comer  is  distant  only  119  feet  from  the  corner 
of  such  streets.  He  may,  by  possession,  have  acquired  title 
to  this  strip  of  one  foot,  or  he  may  be  a  trespasser  on  the 
land  of  the  owner  of  the  lot  adjoining  eastwardly ;  neither 
predicament  confers  any  new  right  on  the  plaintiff.  It  was 
proved  by  Oathill,  one  of  the  plaintiff's  witnesses,  that  the 
old  stable  stood  on  the  defendant's  lot  as  far  back  as  1829; 
and  it  was  also  proved  by  Peter  P.  Stephens,  from  whom 
the  defendant  derived  title,  that  it  stood  there  in  1836,  when 
he  bought  the  lot  on  which  it  stood ;  that  he  measured  it 
then  because  his  deed  said  "  more  or  less,"  and  it  was  nine 
feet  in  width  inside  of  the  sills;  and  that  the  front  of  the 
lot  was  one  foot  wider  than  was  mentioned  in  the  deed  to 
him.  Serrell,  the  surveyor,  measured  the  stable  in  1853, 
just  before  the  trespass  complained  of,  and  its  width  was 
then  nine  feet.  No  evidence  was  offered  to  contradict 
this.  On  the  surface  of  the  ground,  therefore,  the  posses- 
sion of  the  defendant,  and  those  under  whom  he  claimed, 
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was  of  a  lot  iiiri©  feet  wide  in  the  rear,  since  1820  at 
least 

Three  witnesses  t€stify,  that  tlie  site  of  tlie  westerl}^  wull 
of  the  present  brick  stable  ou  the  deten(hiiit*s  lot,  is  the 
same  as  the  sills  on  whicli  the  we,ster!y  side  of  the  old  Btii- 
ble  was  erected^  and  one  witness  testifies,  that  the  founda- 
tion was  hiid  in  the  trenches  in  which  sucli  sills  were  lauL 
It  is  conceded,  that  the  wall  of  sneh  brick  stable  is  per^ 
pendicuUxr,  and  that  it  tills  ii[i  the  sirace  which  wsls  cut 
out  of  the  roof  of  the  old  woodshed  ou  the  plain tili*s 
lot,  which  is  the  trespass  cinn plained  tA: 

It  is  i^roved  that  the  old  stable,  which  reached  across  the 
defendant's  lot*  mtjgvd  down  at  one  end,  ii^  long  ago  as 
183^,  so  that  the  n»of  pmjected  nearly  two  feet  eastvvardly 
towards  Greenwich  street;  that  the  roof  of  the  woodhouse, 
on  plaintiff's  lot,  was  attached  to  the  side  of  such  stable, 
and  the  fence  to  which  it  was  attached  saifged  also  east- 
wardly  towards  Greenwich  street;  aud  tour  witnesses,  {one 
of  them  a  surveyor  who  was  lirought  for  the  puqiose,)  tes- 
tify, without  contradiction,  that  only  the  roof  of  the  wood- 
bouse,  which  projected  over  the  sills  of  the  stable,  was  cut 
off  one  foot,  to  alh>w  the  wall  of  the  new  stable  to  be 
erected  pprpeudicularly  on  the  sills  of  the  old  stable. 

The  witness  Lndlaiu  does  oot  appear  to  have  l>een  on 
the  premises  until  the  defendant's  old  stable  was  down 
and  the  new  iuie  partly  erected,  antl  his  testimony  as  to 
posscjssion  IS  mere  matter  of  inference  on  his  part.  He  is 
contradicted  by  three  witnesses — one  of  thetn  a  surveyor 
who  superintended  the  work — as  to  the  wowlhcmse  being 
cut  out  at  the  bottom  as  well  as  the  top]  be  is  also  con* 
tradicted  as  to  admissions  of  the  cletendant  in  the  conver- 
sation with  him:  he  also  undertook  to  verify  the  accuracy 
of  the  Amos  map  in  reference  to  the  amount  of  land  in 
the  block  between  Washington,  Greenwich,  Amos  and 
Charles  streets,  but  confined  his  laboi-s  to  measuring  au 
irregular  line  from  Greenwich  to  Washington  street,  run- 
ning in  the  rear  of  lots  facing  on  Amos  street:  he  also 
speaks  of  the  brick  perpendicular  wall  of  the  stable  pro- 
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jectiDg  some  inches  on  the  plaintiff's  lot;  whether  he 
meant  by  this  that  it  leaned  over  it,  or  merely  intruded  on 
it,  is  not  very  clear.  His  testimony  is,  therefore,  of  no 
assistance  in  determining  the  rights  of  parties,  at  least,  so 
far  as  they  arise  from  possession. 

It  is  plain,  therefore,  that  the  defendant  and  those 
through  whom  he  claims,  were  in  uninterrupted  possession 
of  a  lot  9  feet  wide  in  the  rear,  including  the  premises  in 
controversy,  by  means  of  the  enclosure  of  the  old  stable, 
from  at  least  the  year  1829,  to  the  year  1853,  being  twenty- 
four  years.  It  was  in  evidence  that  the  plaintiff  did  not 
put  up  his  woodhouse,  whose  roof  i)rojected  beyond  the 
sills  of  the  defendant's  stable,  and  constituted  an  invasion 
of  his  possession,  until  two  or  three  years  before  the  trial. 

It  appears,  therefore,  by  greatly  preponderating  testi- 
mony, that  the  defendant  and  those  through  whom  he 
claimed,  were  in  possession  for  at  least  twenty-one  years,  of 
the  premises  in  controversy ;  that  the  plaintiff  invaded  that 
possession  for  two  or  three  years;  and  the  defendant  re- 
sumed it  in  1853. 

As  the  plaintiff,  however,  is  bound  to  recover  by  the 
strength  of  his  own  title,  and  not  the  weakness  of  the  de- 
fendant's, and  as  the  latter  had  been  in  ])ossession  some 
time  when  the  former  dispossessed  him,  it  may  be  proper 
to  examine  the  plaintiff's  paper  title  to  see  whether  he  was 
actually  resuming  possession  of  what  belonge<l  to  him. 

The  map  of  the  Amos  farm  makes  the  line  forming  the 
rear  of  the  lots  fronting  on  Washington  street  a  straight 
line  from  Amos  to  Charles  street,  running  parallel  to  the 
easterly  side  of  Washington  street,  and  distant  83  feet 
therefrom.  The  deed  to  the  plaintiff  adds  the  words 
"  more  or  less,"  to  the  83  feet,  as  the  dimension  of  the 
northerly  and  southerly  boundary  lines  of  his  lot.  Con- 
veyances by  Amos  and  wife  of  lots  Kos.  11  and  12  con- 
vey them  as  being  83  feet  in  length.  His  conveyance  of 
lot  No.  13  with  14  and  15  adds  the  words  *'  more  or  less  " 
to  the  83  feet,  but  describes  them  as  bounded  south  by  lot 
No.  12,  and  eastwardly  in  the  rear  by  lots  31  and  47.  With- 
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out  the  land  now  claimed  by  the  plaintiff  his  lot  would  be 
83  feet  3  inches  long,  and  with  it  84  feet  two  inches.  The 
words  "  more  or  less  "  do  not  have  the  effect  of  conveying 
an  indefinite  quantity,  they  are  merely  words  of  descrip- 
tion to  prevent  the  parties  from  being  prejudiced  by  the 
dimensions  being  inaccurate.  {Mann  v.  Pearson,  2  J.  B., 
37.)  All  the  conveyances  refer  to  the  Amos  map,  and  each 
lot  conveyed  is  bounded  by  lots  as  designated  on  such 
map.  The  line  of  W.oshiugton  street  was  fixed,  (as  testified 
to  by  Ludlam,)  by  Mr.  Amos  by  a  deed  of  dfession  to  the 
Corporation  of  New  York,  that  could  not  vary ;  and  the 
description  of  the  premises  conveyed  by  Amos,  on  that 
street,  was  controlled  by  its  location.  If,  therefore,  there 
was  more  land  between  Washington  and  Greenwich  streets 
than  was  laid  down  on  the  Amos  map,  the  grantors  of 
land  on  Washington  street  could  not  have  the  l)enefit  of  it ; 
if  Greenwich  street  was  located  with  equal  certainty,  and 
the  lots  fronting  on  it  were  described  so  as  to  be  con- 
trolled by  such  location,  the  error  would  be  for  the  benefit 
of  the  heirs  of  Amos  or  the  grantees  of  the  intermediate 
land. 

It  is  also  to  be  remarked  that  the  deed  to  the  plaintiff  is 
of  a  lot  as  then  (1847)  ^^zvithm  fence  ;^^  his  woodshed  was 
not  then  roofed,  and  the  side  of  the  defendant's  stable 
formed  the  rear  fence  of  the  lot  conveyed :  the  pi Aitiff, 
therefore,  could  not,  by  such  deed,  acquire  title  to  what 
was  outside  of  the  fence.  In  every  view,  therefore,  the 
I)laintiff  acquired  no  title  to  the  premises  in  controversy, 
by  the  deed  to  him,  whatever  the  defendant's  rights  may 
be. 

It  has  been  suggested  that  all  the  deeds  under  which 
the  defendant  claims  make  the  easternmost  comer  of 
his  lot  one  foot  nearer  to  Washington  street  than  the 
actual  possession  of  the  grantors  of  such  deeds,  and 
that  the  distance  of  nine  feet  in  the  rear  given  in  one  of 
them  in  1836,  although  corresponding  with  the  possession, 
would  not  correspond  with  the  dimension  of  such  front. 
But  the  grantor  in  such  deed  made  the  measurement,  and 
Bosw.— Vol.  VIII.      68 
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found  the  lot  to  be  one  foot  wider  on  the  front  than  the 
deed  described  it,  and  it  may  be  that  previoos  owners  had 
only  measured  the  rear,  where  wooden  fences  are  often 
displaced  by  storms,  decay,  or  sagging  by  shifting  of  the 
soil. 

In  the  absence  of  any  finding  of  facts  by  the  Jndge 
before  whom  the  case  was  tried,  1  have  been  unable  to  find 
any  view  of  it,  which  would  enable  the  plaintiff  to  recover. 
The  decision  of  the  Court  was  in  a  general  form,  and  an 
exception  was  taken  to  the  whole  of  it,  and  if  I  am  correct 
it  cannot  be  sustained. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  had,  with  costs  to  abide  the  event. 


Frederick  Huth  et  al,  Plaintiffs,  v.  The  New  York 
Mutual  Insurance  Company,  Defendants. 

1.  If  in  any  case  a  charterer  of  a  vessel  can  be  deemed  to  have  an  insurable 
interest  in  freight,  eo  nomine^  he  has  none  where  the  freight  or  benetit  to 
accrue  to  him  upon  the  voyage  is,  and  must  be  less  than  the  charter-money 
payable  by  him. 

2.  It  seems  that  if  the  freight  exceeds  the  charter-money,  his  interest  as  to 
the  excess  is  insurable  as  "freight,"  provided  he  informs  the  insurer  of  the 
nature  of  the  interest  Per  Hoffman  and  Wuite,  J.  J. ;  Contra^  Robert- 
son, J. 

3.  An  insurance  policy  which  was  made  in  this  State,  by  a  New  York  Com- 
pany, in  favor  of  American  citizens,  in  pursuance  of  an  agreement  abroad 
by  the  Company's  agent,  and  w^hich  was  countersigned  by  such  agent 
abroad,  as  required  by  its  t^rms,  in  order  to  render  it  binding,  must,  when 
drawn  in  question  in  the  courts  of  this  State,  be  judged  by  the  laws  of  this 
State,  in  the  absence  of  any  evidence  as  to  the  foreign  law. 

4.  A  policy  is  not  rendered  void  by  an  excessive  valuation  of  the  interest 
covered,  if  there  was  good  faith,  and  no  design  that  it  should  be  a  cover 
for  a  wager,  or  secure  anything  more  than  indemnity.  In  such  a  case  the 
Court  will,  at  most,  only  set  aside  the  valuation  if  grossly  disproportioned, 
and  give  judgment  for  the  actual  interest.    Per  Hoffman  and  Wuite,  J.  J. 

5.  Where,  in  the  ordinary  printed  form  of  a  cargo  policy,  a  clause  was  in- 
serted in  writing  by  which  the  insurance  was  "  declared  to  be  on  freight 
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earned  or  not  earned,  policy  to  be  proof  of  interest,"  &c. :  IJeld^  that  the 
subject  insured  was  freight  and  not  Cargo.  Per  Robertson,  J. 

6.  A  statement  in  a  policy  that  the  policy  is  to  be  proof  of  interest,  merely 
makes  it  prima  facie  evidence,  and  does  not  obviate  the  necessity  of  showing 
that  the  insured  disclosed  the  nature  of  his  interest  win  re  such  disclosure 
is  essential  to  insuring  the  interest  under  the  words  used  in  the  policy. 
Per  Robertson,  J. 

7.  Whether,  in  the  case  of  an  insurance  on  freight,  for  a  round  voyage,  a  loss 
on  the  inward  voyage,  after  a  delivery  on  the  outward  voyage,  can  be 
deemed  a  total  loss.     Quceret 

8.  Where  a  charterer  has  an  insurable  interest  in  freight,  he  may  recover  on 
a  policy  thereon,  even  though  all  the  goods  shipped  were  his  own.  Per 
White,  J. 

9.  Under  an  insurance  upon  freight,  a  loss  is  total  when  the  proceeds  of  the 
only  goods  saved  are  all  awarded  to  the  salvors.     Per  White,  J. 

(Before  Hoffman,  Robertson  and  White,  J.  J.) 
Heard,  June  14;  decided,  October  19,  1S61. 

The  questions  of  law  arising  on  the  trial  of  this  cause 
were  ordered  to  be  heard  in  the  first  instance  at  the  Gene- 
ral Term. 

The  action  was  brought  by  Frederick  Huth,  Daniel 
Meiuertzhagen,  John  F.  Qruning,  Charles  F.  Hnth,  Henry 
Huth  and  Louis  Huth  against  the  New  York  Mutual  In- 
surance Company,  upon  a  i)olicy  of  marine  insurance, 
issued  by  the  defendants  to  Nye  Brothers  &  Co.,  mer- 
chants, of  Canton,  in  China,  and  by  them  indorsed  or 
assigned  to  the  plaintiffs. 

Edward  Gasset  &  Co.,  of  Boston,  in  the  State  of  Massa- 
chusetts, were  the  owners,  in  1853,  of  the  American  bark, 
"Mermaid,"  and,  in  October  of  that  year,  the  vessel  being 
then  at  Canton,  in  China,  they  chartered  her  to  Nye 
Brothers  &  Co.  for  one  year  from  that  time,  for  the  sum 
of  $2,125  per  month,  and  for  such  further  period,  at  the 
same  monthly  rate,  as  the  charterers  might  desii'e,  to  per- 
form, for  the  account  of  the  charterers,  any  voyages  which 
would  not  require  her  to  pass  the  Cape  of  Good  Hope  or 
Cape  Horn ;  the  charterers  to  pay  port  charges,  wharfage 
and  stevedorage,  and  the  owners  to  keep  the  vessel  in 
good  repair  and  manned  with  an  efficient  crew.  The 
charterers  were  to  advance  to  the  captain,  from  time  to 
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time,  on  account  of  the  charter,  such  funds  as  he  shonld 
require  for  disbursements.  This  employment  or  charter 
of  the  vessel  was  continued  without  interruption  until 
March  2d,  1856,  when  the  vessel,  then  being  on  a  voyage 
from  Bombay  to  AV'hampoa,  was  totally  lost  on  the  Pratas 
Shoal,  in  the  Chinese  seas. 

Edward  Gasset  &  Co.,  in  September,  1855,  effected  an 
insurance  of  $9,000,  for  one  year,  upon  the  fi-eight  or 
charter  of  said  vessel,  with  the  Boylston  Insurance  Com- 
pany, of  Boston,  payable,  in  case  of  loss,  to  E.  Gasset  & 
Co.  This  policy  wiis.  subsisting  at  the  time  of  the  loss, 
and  was  paid  by  the  insurers  to  E.  Gassett  &  Co.,  in  June, 
1856. 

Nye  Brother  &  Co.,  in  August,  1855,  at  Canton,  in 
Chiua,  effected  an  insurance,  payable  to  themselves  or 
their  order,  with  the  defendants. 

The  insurance,  in  the  firet  clause  of  the  policy,  was 
stated  to  be  "upon  all  kinds  of  lawful  goods  and  mer- 
chandises laden,  or  to  be  laden,  on  board  the  good  ship 
Mermaid;"  and  it  was,  in  a  subsequent  part  of  the  policy, 
declared  "that  the  said  goo<ls  and  merchandises  hereby 
insured,  are  valued  at  fifteen  thousand  dollars,  and  declared 
to  he  on  freight  earned  or  not  earned,  policy  to  be  proof  of 
interest,  and  only  recoverable  in  case  of  absolute  total  lossJ^ 

The  words  italicised  above  were  words  inserted  in 
writing  in  an  oixlinary  printed  fonn  of  a  cargo  policy. 

The  policy  stated  on  its  face  that  it  was  executed  in 
the  City  of  Xew  York  by  the  President  and  Secretary,  but 
that  it  should  not  be  binding  until  countersigned  by  their 
agent;  which  was  done  at  Canton,  in  China,  on  the  25th  of 
August,  1855.  The  voyage  described  in  the  policy  was  at 
and  from  Whampoa  to  Bombay,  "  and  from  thence  back 
to  Woosung ;"  and  the  atlventure  prescribed  was  to  begin 
from  the  loading  at  \Vhani[>oa  and  continue  until  the 
goods  should  be  safely  landed  at  Bombay  and  Woosung. 
By  a  subsequent  agreement  indorsed  on  the  i)olicy,  A\Tiam- 
poa  was  substituted  for  the  last  named  port,  as  the  termi- 
nus of  the  voyage. 
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A  cargo  of  goods  was  shipped  od  board  the  vessel  at 
Bombay,  to  be  carried  in  her  to  Whampoa,  and  a  freight 
-was  chargeable,  and  to  accrue  to  Nye  Brothers  &  Co.,  for 
the  carriage  of  such  goods  to  Whampoa. 

On  the  return  voyage  from  Bombay  to  Whampoa  the 
vessel  was  lost  with  all  the  cargo,  excepting  some  small 
portion,  consisting  of  seventy-five  bales  of  Bombay  cotton 
and  five  cases  of  merchandise,  which  was  saved  by  Chinese 
salvors,  and  taken  by  them  to  Hong  Kong  and  there 
sold ;  and  the  whole  proceeds  of  such  sale,  amounting  to 
$2,092.20,  were,  after  litigation,  awarded  and  paid  over  to 
the  salvors  by  the  proi>er  authority  at  that  place. 
.  Thefi-eight  list  of  the  "Mermaid,"  from  Whampoa  to 
Bombay,  amounted  to  $2,920.47.  Her  freight  list  from 
Bombay  to  Whampoa,  on  her  return  voyage  on  which  she 
was  lost,  was  $1,800.  And,  at  the  rate  of  freight  at  that 
time  at  those  ports,  her  freight  list,  if  she  were  full  of 
cargo,  could  not  have  exceeded  $5,206.25,  from  which 
some  $600  should  be  deducted  if  her  registered  tonnage 
be  taken  as  her  burthen. 

Nye  Brothers  &  Co.  assigned  the  policy,  before  suit,  to 
F.  Huth  &  Co.,  the  plaintitts,  who  claimed  from  the  de- 
fendants the  amount  of  valuation  in  the  policy,  $15,000. 
The  defendants  refused  to  x)ay,  alleging,  as  a  reason,  that 
the  plaintiffs,  being  only  charterers,  had  no  insurable  inte- 
rest, and  they  offered  to  return  the  premium,  which  the 
plaintifis  refused  to  receive ;  and  thereupon  the  plaintiffs 
brought  this  action,  demanding  judgment  for  the  whole 
$15,000. 

The  policy  was  alleged  in  the  complaint  to  have  been 
executed  in  China,  and  such  allegation  was  not  denied  in 
the  answer.  The  complaint  also  alleged  that  the  insiu*ance 
was  on  goods  valued  in  the  iwlicy  at  $15,000,  and  ''de- 
clared therein  to  be  on  freiglit  earned  or  not  earned,  the 
policy  to  be  proof  of  interest  and  recoverable  only  in  case 
of  absolute  total  loss.*'  It  further  alleged  a  certain  cargo 
to  have  been  laden  on  board  on  which  freight  was  charge- 
able, which  was  the  freight  valued  in  the  policy,  and  also 
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that  none  of  the  cargo  was  delivered  at  Whampoa.  The 
answer  of  the  defendants  admitted  the  making  of  a  policy 
by  them,  purporting  or  intending  to  be  on  freight  valued 
therein  at  $15,000.  It  also  alleged  salvage  of  part  of  the 
cargo  on  which  freight  was  earned,  and  denied  the  freight 
earned  to  be  that  valued  in  the  policy.  It  set  up  the 
ownership  and  charter  of  the  vessel  as  above  mentioned, 
the  earning  of  freight  on  the  voyage  to  Bombay,  and  the 
concealment  of  the  real  interest  of  Nye  Brothers  &  Co.  in 
the  vessel,  and  denied  both  that  the  policy  contained  any 
binding  valuation  of  freight,  and  that  the  sum  of  $15,000 
specified  in  the  policy  was  conclusive  as  to  interest. 

The  cause  was  tried  on  January  11th,  1861,  before  Mr. 
Justice  White  and  a  Jury ;  and  the  Judge,  reserving  the 
questions  of  law  to  be  argued  at  the  General  Term  in  the 
first  instance,  directed  a  verdict  for  the  plaintiffs  subject 
to  the  opinion  of  the  Court  upon  a  case  to  be  made  by  the 
plaintiffs ;  judgment  to  be  in  the  meanwhile  suspended. 

Daniel  Lardj  for  plaintiffs. 

I.  As  a  wager  policy  was  valid  at  common  law,  and 
no  law  is  shown  to  exist  in  China  to  render  it  void,  a  want 
of  interest  would  not  prevent  the  policy  from  attaching. 
{Juhel  V.  Churchy  2  Johns.  Cas.,  333,  and  note  G;  CteM- 
dening  v.  Churchy  3  Caines'  E.,  141 ;  Buchanan  v.  Ocean 
Insurance  Company ^  6  Cow.,  318;  1  Duer  on  Ins.,  93,  § 
40;  per  Loixl  Kenyox,  in  Craufurd  v.  Hunter,  8  T.  R.,  23 ; 
cited  also,  2  Park  on  Ins.,  559 ;  Alsop  v.  Com.  Insurance 
Company y  1  Sumn.,  463,  per  Story.) 

I.  Hence,  a  total  loss  must  be  recovered;  unless  it  re- 
quired a  loss  of  both  outwaixl  and  homeward  voyages,  to 
constitute  a  loss  within  this  policy. 

II.  This  is  not  a  wager  policy,  but  is  on  freight  actually 
at  risk. 

1.  The  form  adopted  is  that  used,  not  for  ships  but  for 
goods;  and  is  evidently  intended  to  cover  the  interest  in 
the  nature  of  freight,  which  the  insured  had  in  goods. 
(See  Gordon  v.  Am.  Insurance  Companyy  4  Denio  E.,  362.) 
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2.  The- policy  being  proof  of  interest,  it  lies  on  the  insu- 
rers to  disprove  intei*est.  Even  if,  technically,  the  interest 
were  not  freight,  yet  the  interest  in  the  nature  of  freight 
appertaining  to  the  goods,  and  accruing  to  the  insured,  is 
properly  covered  by  a  policy  containing  this  admission. 

3.  The  amount  payable  by  the  owner  of  goods,  for  their 
carriage,  to  a  charterer  of  the  whole  ship,  is  as  truly  freight, 
as  when  payable  to  the  owner  of  the  ship ;  and  the  admis- 
sion in  the  policy,  of  interest  in  the  insured  in  freight,  ren- 
dered particularity  unnecessary.  {Clark  v.  Ocean  Insurance 
Company^  16  Pick.,  289;  see  Crowley  v.  Cohen,  3  Barn. 
&  Adol.,  478.) 

4.  Such  interest  certainly  is  freight,  in  a  stricter  sense, 
than  the  interest  of  a  ship-owner  in  carrying  his  goods  on 
his  own  ship.  (See  Wolcott  v.  JSagU  Insurance  Conipanyj 
4  Pick.,  435 ;  Flint  v.  Fkmyn^y  1  Barn.  &  AdoL,  45.) 

5.  On  goods  under  such  circumstances,  there  was  a  lien 
in  favor  of  the  charterers;  which  is  insurable.  Here  the 
policy  is  upon  goods,  and  the  interest  is  declared  to  be 
freight;  and  by  the  plain  admission  of  interest,  the  policy 
is  freed  from  any  technicality  of  description. 

6.  Again ;  the  insurance  on  goods,  and  the  declaration 
that  this  meant  freight,  and  the  further  admission  that  the 
insurers  agreed  to  admit  interest,  preclude  them  from  set- 
ting up  that  they  did  not  know  the  interest  they  insured. 

7.  The  charterers  were  liable  for  monthly  hire,  not  de- 
pendent on  the  performance  of  particular  voyages. 

III.  The  policy  applied  to  the  freights  out  and  home, 
severally  and  successively,  as  separate  subjects.  {Columbian 
Ins.  Co.  V.  Catlett,  12  Wheat.,  300;  Crowley  v.  Cohen,  3 
Bam.  &  Adol.,  478,  (insurances  on  cargo ;)  Hugg  v.  Au- 
gusta Ins.  Co.,  7  How.  S.  0.  R.,  610 ;  Imurance  Co.  of  the 
Valley,  &c.,  v.  Mordecai,  22  Id.,  1 16,  (insurances  on  freight.) 
Otherwise  the  stipulation  that  it  was  against  absolute 
total  loss  only,  would  make  it  wholly  inapplicable  to  pro- 
tect freight. 

IV.  The  loss  of  the  freight  home  was  an  absolute  and 
actual  total  loss  of  freight. 
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V.  The  valuation  having  been  fairly  made  and  not  im- 
peached, and  the  loss  being  absolutely  total,  the  trae  and 
only  rule  of  recovery  is  the  valuation. 

1.  The  charterers  were  liable  for  the  time  used  by  the 
ship ;  and  the  amount  of  monthly  charter  was  all  at  their 
risk. 

2.  The  defendants  were  fully  content  to  take  a  premiam 
on  the  contingency,  and  to  enlarge  its  amount  by  an 
agreed  valuation  of  an  unknown,  uncertain  and  doubtful 
subject ;  which  is  conclusive.  {Clark  v.  Ocean  Ins.  Co.^  16 
Pick.,  296 ;  Coolidge  v.  Gloucester  Mar.  Ins.  Co.,  15  Mass. 
E.,  344;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  220; 
Feise  y.  Aguilar,  3  Taunt,  506 ;  and  see  1  Sumner,  473.) 

3.  Although  the  valuation  is  in  the  first  instance  ap- 
plied literally  to  goods,  jet  the  insurance  being  declared 
to  apply  to  the  ft'eight  on  the  goods,  it  must  be  referred 
to  the  interest  insured  as  the  subject  valued. 

4.  The  application  of  the  valuation  is  also  to  be  made 
in  reference  to  the  expression  **  earned  or  not  earned." 

5.  There  is  no  evidence  that  such  an  arrangement  was 
either  illegal,  unusual  or  unintentional  at  the  time  and 
place  of  the  making  of  the  policy. 

WUliam  M.  JEvarts,  for  defendants. 

I.  Assuming  the  policy  to  have  been  as  declared,  "on 
freight,"  there  was  no  sum  named  as  a  valuation  of  freight. 
The  only  valuation  is  of  the  cargo  ui)on  which  freight  was 
to  be  earned.  The  insurance,  therefore,  in  this  view,  was 
upon  the  freight  of  a  cargo  valued  at  $15,000;  which 
could  not  have  exceeded  the  sum  of  $5,602.75.  {Mum ford 
V.  Haiku,  1  Johns.,  433.) 

II.  If  it  be  interpreted  as  a  policy  on  freij^ht  valued  at 
$15,000,  it  must  be  condemned  as  a  wager  policy,  or 
reformed  as  to  the  valuation. 

1.  The  excessiveness  of  the  valuation  would  tend  to 
show  a  deliberate  intention  to  overvalue;  and,  in  this  ipoiut 
of  view,  the  policy  would  be  absolutely  void.  (2  R.  S.,  5th 
ed.,  924;  Adams  v.  Penn.  Im.  Co.,  1  Eawle,  97.) 
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2.  There  certainly  was  au  error  in  the  vahiation;  ^ud  it 
will,  therefore,  be  opened  and  reduced  to  the  actual  freight, 
viz,,  $1,800.  {Clark  v.  Ocean  Ins.  Co.,  16  Pick.,  289;  Al- 
sop  V.  Caai,  Ins.  Co.,  1  Sumn.,  451 ;  Coolidge  v.  Gloucester 
Mar.  Ins.  Co.,  15  Mass.  R.,  341,  344;  Wolcott  v.  Eagle  Ins. 
Co.,  4  Pick,,  429;  MeUen  v.  National  Ins.  Co.,  1  Hall,  452.) 

III.  Kye  Brothers  &  Oo.  had  no  insurable  interest  in  the 
freight  The  only  parties  entitled  to  insure  freight  eo 
nomine  were  the  owners.  {Cheriot  v.  Barker,  2  John.,  346; 
Miley  v.  DdafieU,  7  John.,  522;  Bobbins  v.  N.  Y.  Ins.  Co., 
1  Hall,  325;  Metten  v.  National  Ins.  Co.,  1  Hall,  452.) 

1.  Insurance  on  freight,  "eo  nowiiiM?,"  implies  ownership 
of  the  vessels  insured.  The  charterer  can  only  insure  his 
interest  by  disclosing  the  particular  nature  of  his  interest 
and  specifying  it  in  the  policy.  (Oases  cited  above;  2  Par- 
sons on  Maritime  Law,  p.  88;  Winter  v.  Haldimandn  2 
Barn.  &  Ad.,  649;  Etahes  v.  Ald<in,  1  Mann.  &  Ryl.,  157; 
JSllis  V.  Lafone,  18  Eug.  L.  and  Eq.,  559;  Id.,  8  Exch.,  546; 
Manfteld  v.  Maitland,  4  Barn.  &  Aid.,  582;  Samson  v. 
Ball,  4  Dall.,  459.) 

2.  In  this  case,  freight,  as  a  subject  of  insurance,  was 
exhausted  by  the  i)olicy  to  the  owners. 

3.  The  valuation  of  $15,000,  cannot  be  applied  to  the 
peculiar  interest  of  the  insured,  for  it  was  never  disclosed. 

4.  The  loss  of  the  vessel  t^jrminated  the  liability  of  the 
insured  to  pay  freight.    The  only  interest  they  could  have 
liad  to  protect  by  insurance,  was  profit  on  the  charter^ 
party.    There  is  no  evidence  that  they  made  profits,  or 
carried  cargo  belonging  to  other  parties, 

5.  Payment  of  freight  by  other  shippers  to  the  owner, 
(who  had  a  lieu)  would  have  discharged  their  liaiblity  to 
the  charterers.  {Holmes  v.  Pavenstcdt,  5  Sand.  S.  C.  R.,  97.) 

IV.  The  voyage  covered  was  one  voyage,  and  the  vessel 
liaving  earned  freight  by  delivery  of  cargo  at  Bombay, 
the  whole  risk  terminated.  (See  2  Phil.,  27;  1  Arnold,  334, 
and  the  following  cases  there  collected:  Dai^  y.  Hallett, 
3  Oaines,  16 ;  Patapsco  Ins.  Co.  v.  Biscoe,  7  Gill  &  John., 
293 ;  Peahody  v.  Salem  Ins.  Co.,  referred  to  in  note,  2  Phil., 

Bosw.— Vol.  VIII.       69 


546         CASES  IN  THE  SUPERIOE  COUET. 

Huth  et  oL  v.  The  New  York  Mutual  Insurance  CompoDj. 

29;  Hughes  v.  Union  Ins,  Co.,  8  AVheat-,  294;  WoJcott  v. 
^agle  Ins.  Co.,  4  Pick.,  429 ;  Adams  v.  Penn.  Ins.  Co.j  1 
Eawle,  97;  Charleston  Ins.  Co.  v.  Corner,  2  Gill,  410; 
Hugg  y.  Augusta  Ins.  Co.,  7  How.,  595.) 

V.  But  if  the  policy  be  divisible,  there  can  be  no 
recovery  on  the  homeward  risk,  because  ffeight  was 
actually  earned  on  seventy-five  bal«  of  cotton  and  five 
cases  of  merchandise  saved.  {Ogden  v.  Otneral  Mutual 
Ins.  Co.,  2  Dner,  204.) 

The  fact  of  their  being  subject  to  salvage  charges,  was 
the  misfortune  of  the  owner  of,  or  underwriters  upon, 
the  cargo.  {Hugg  v.  Augusta  Ins.  Co.,  7  How.,  595 ;  Mis- 
ton  V.  Lord,  1  Blatch.  E.,  354.) 

Hoffman,  J.  If  the  contract  can  at  all  be  regarded  as 
a  Chinese  contract,  we  are  without  information  as  to  the 
law  which  would  govern  it  in  China,  and  must. therefore 
interpret  and  decide  upon  it  according  to  our  own. 
*  The  case  is  presented  of  an  insurance  upon  ireight  of  a 
vessel,  to  the  amount,  as  insisted,  of  an  absolute  valua- 
tion of  $15,000,  when  by  no  possibility  could  more  than 
$5,206.25  have  been  at  risk,  and  when  in  fact  but  $1,800 
was  actually  at  risk  when  the  peril  occurred,  and  the  loss 
resulted. 

The  question  would  be  a  serious  one,  whether  the  prin- 
ciple of  a  wager  policy  would  not  here  apply.  It  could 
■scarcely  be  contended  that  a  very  inconsiderable  mterest 
would  sustain  a  very  heavy  amount  of  insumnce.  The 
obsei'vations  of  that  eminent  commercial  lawyer,  Mr.  Jus- 
tice JosiAH  Ogden  Hoffman,  in  the  case  of  Mellm  v. 
The  National  Insurance  Company,  (1  Hall,  452,  472,)  are 
very  forcible.  **  The  sum  insured  cannot  be  assumed  as  a 
valuation  of  the  freight  nor  adopted  as  conclusive  evidence 
of  the  charter  interest.  The  true  rale  by  which  that  in- 
terest is  to  be  iisc^rtained  is  the  actual  freight  which  the 
vessel  did  or  could  earn.  If  parties,  having  a  full  know- 
ledge of  the  subject  to  be  insured,  establish  a  valuation 
npou  it  by  express  agreement,  that  valuation  will  not  be 
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set  aside  merely  because  it  was  fixed  at  a  high  rate.  There 
must,  however,  be  some  proof  of  the  intention  of  the 
parties  thus  to  fix  a  valuation  which  cannot  be  disturbed. 
The  amount  of  the  insurance  cannot  be  assumed  as  evi- 
dence of  the  intent  to  fix  a  valuation,  much  less  is  it  to 
be  considered  as  conclusive  upon  this  point." 

Whenever  the  proposition  is  admitted,  that  the  nature 
and  extent  of  the  interest  of  the  insured  is  open  to  inquiry, 
although  a  specific  sum  is  mentioned  in  the  policy  as  the 
sum  insured,  and  thus  apparently  as  the  agreed  valuation 
of  the  interest,  then  the  question  will  be  open,  whether  the 
contract  does  not  partake  of  the  nature  of  a  wager. 

But  I  do  not  consider  that  this  question  necessarily 
arises  in  this  case,  although  made  so  prominent  a  point 
by  the  learned  counsel.  It  seems  to  me  that  the  autho- 
rities referred  to  establish  conclusively  the  following  pro- 
positions, and  are  fatal  to  the  plaintiff's  demand. 

A  charterer  of  a  vessel  cannot  insure  freight  eo  nominej 
because,  presumptively,  as  he  is  exempted  from  payment 
of  freight  by  the  peril  insured  against  occurring,  he  has 
not  an  insurable  interest  in  the  subject  insured.  In  such 
cases,  he  would  gain  by  the  loss  of  the  vessel.  The  insu- 
rer has  a  right  to  suppose,  that  the  applicant  for  an 
insurance  on  freight,  is  the  owner  of  the  vessel,  and  to 
expect  more  strict  vigilance,  therefore,  in  the  guarding 
of  the  vessel,  than  from  a  mere  hirer. 

But  he  may  have  an  interest  in  the  fruits  of  a  voyage 
and  employment  of  the  ship,  when  the  amount  of  a  sub- 
charter,  or  the  freight  to  be  paid  by  freighters  to  him, 
exceeds  the  charter  money  which  he  is  bound  to  pay.  If 
he  disclose  his  position  as  charterer,  and  openly  effect  an 
insurance  of  such  an  interest,  it  will  be  valid ;  and  then 
a  valuation  policy  may  be  free  from  objection. 

And  it  need  not  be  positively  denied,  that  even  under 
this  policy,  such  an  excess  could  be  recovered,  if  it  existed. 
But  the  charter  money  was  $2,125  a  month.  The  actual 
freight  on  the  voyage,  during  which  the  vessel  was  lost, 
was  $1,800.    The  time  for  a  voyage  from  Bombay  to 
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Whampoa,  is  not  stated.  Chief  Justice  Joxes  and  Jus- 
tice Hoffman  concurred,  in  Metten  v.  The  National  Insu- 
rance Company,  (1  Hall,  452,)  in  requiring  that  the  plaintiff 
must  make  out  the  fact  of  a  surplus  freight  coming  to 
himself.  {Cheriot  v.  Barker j  2  John.  R.,  346;  Eiley  v.  l>eto- 
fidd,  7  John.  E.,  522 ;  Bobbins  v.  The  New  York  Insurance 
Compamj,  1  Hall's  S.  C.  E.,  325;  MeUen  v.  The  National 
Insurance  Company,  Id.,  452.) 

The  verdict  must  be  set  aside,  and  judgment  ordered 
for  the  defendant ;  the  premium  to  be  retm'ned  as  claimed 
and  admitted  by  the  answer. 

EOBERTSON,  J.  Much  diflBculty  is  created  in  the  con- 
struction of  the  policy  in  question,  by  the  confused  desig- 
nation in  it,  of  the  subject  insured  and  valued.  Such 
confusion  has  arisen  from  an  attempt  to  adapt  a  printed 
form  of  a  cargo  policy,  by  written  explanations  in  it,  to 
covering  a  special  interest  in  freight;  a  practice  which 
seems  to  prevail  on  both  sides  of  the  Atlantic  without 
any  object,  {Gordon  v.  The  Am.  Insurance  Company,  4 
Den.,  362,)  and  always  endangers  the  claim  of  the  assured 
for  indemnity.  {Ogden  v.  Hie  New  Yo'rk  Mutual  Insurance 
Company,  4  Bosw.,  453 ;  Mumford  v.  HaUett,  1  J.  E.,  433.) 

The  printed  part  of  the  policy  in  this  case  professes  to 
insure  goods  to  be  laden  on  board  of  a  certain  vessel,  and 
states  in  print  that  they  are  valued  at,  "  15,000  D's," 
inserted  in  writing;  after  which  follow  in  writing  the 
words,  "and  declared  to  he  on  freight"  It  is  not  brought, 
by  evidence  outside  of  the  instrument,  within  the  eases  in 
which  extrinsic  evidence  may  be  admitted  to  interpret  it. 
We  are  consequently  obliged  to  construe  it  according  to 
the  ordinary  meaning  of  the  terms  employed  ;  any  previ- 
ous intention  of  the  parties  being  wholljy^  inadmissible, 
{Mumford  v.  HaUett,  [ubi  sxip.,'\  Riley  v.  Delafield,  7  J.  E., 
522,)  "  it  being,"  as  was  said  in  one  of  the  cases  first  cited, 
**  a  maxim  that  the  Court  can  only  look  at  what  the  par- 
ties have  done,  and  not  what  they  intended  to  do,"  and 
**  ii:  is  the  parties'  own  fault  if  they  do  not  use  a  proper 
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policy  or  make  the  necessary  corrections  in  a  printed  form." 
In  the  present  case,  however,  the  description  of  the  subject 
of  insurance  would  become  nearly  if  not  quite  unintelligi- 
ble, if  the  written  words  were  read  consecutively  with  those 
printed  as  part  of  the  same  sentence.  To  render  it  intelli- 
gible, therefore,  the  same  rule  should  be  adopted  as  was 
adopted  in  Mnmford  v.  Hallett,  {ubi  sup.,)  bj^  making  the 
written  designation  of  the  subject  of  insurance,  coutrol 
the  printed  description  of  it,  in  whatever  part  of  the  policy 
the  former  may  be  found.  The  policy  in  question  would 
then  become  one  "  on  freigliV^  The  same  result  would  fol- 
low if  the  prepositioD,  "on,"  were  omitted.  Indeed,  the 
parties  seem  to  have  conceded  such  to  be  the  legal  effect 
of  the  instrument ;  for  although  the  complaint  alleges  that 
the  policy  was  an  insurance  on  goods  valued  at  a  certain 
sum,  it  also  alleges  that  it  declared  itself  to  be  on  freight, 
and  avers  that  certain  freight  was  earned,  which  was  that 
so  valued.  The  answer  admits  that  the  policy  either  pur- 
ported or  was  intended  to  be  on  freight  valued  at  the  sum 
mentioned  in  the  complaint.  This  would  amount  to  an 
admission,  either  that  the  policy  on  its  face  professed  to 
be  an  insurance  on  freight,  or  that  the  parties  meant 
to  have  entered  into  such  a  contract,  entitling  the  plain- 
tiff to  a  rectification  of  the  error.  I,  however,  am  unable 
to  see  how  the  employment  of  both  the  terms  "  goods " 
and  "  freight "  to  designate  the  subject  matter  of  insur- 
ance, can  alter  the  meaning  of  the  latter,  which  is  declared 
in  writing  to  be  that  which  was  insured,  nor  how  any  of 
the  character  of  airgo  can  thereby  be  communicated  to 
the  freight :  the  subject  insured  must  be  one  or  the  other. 
Although  not  exactly  appreciating  the  argument  founded 
on  the  view  that  the  plaintiff  had  an  insiu'able  interest  in 
goods,  it  seems  to  me  better  to  strip  the  case  in  advance 
of  everything  not  belonging  to  the  two  questions  at  issue. 
The  valuation  in  the  policy  must,  therefore,  necessarily 
apply  to  the  freight,  which  is  the  subject  insured,  because 
expressly  declared  in  the  policy  to  apply  to  such  subject. 
The  question  then  is  thus  tairly  raised,  whether  any  actu- 
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ally  existing  interest  of  the  assured  in  the  eamiDgs  of  the 
vessel  could  be  insured  by  the  name  of  freight. 

The  only  interest  which  the  plaintiffs  had  in  what  the 
vessel  earned  for  its  owners,  technically  denominated 
freight,  consisted  of  their  liability  to  pay  the  monthly 
stipend  at  the  end  of  the  time  fixed  for  its  payment,  and 
the  port  and  other  charges  mentioned  in  the  charter  party, 
and  to  make  the  advances  on  the  voyage  to  the  captain 
and  otherwise  as  therein  specified :  they  had  besides  an 
intei'est  to  earn  freightage  for  themselves  for  the  carriage 
of  goods  in  the  chartered  vessel.  It  may  be  well,  however, 
in  reference  to  certain  aspects  of  the  case  to  be  presently 
considered,  to  ascertain  in  advance,  how  far  the  plaintiffs' 
interests  in  the  earnings  of  th^ownei-s  was  put  in  peril  by 
the  voyage  insni'ed.  By  the  terms  of  the  charter  piu'ty, 
the  owners  were  to  "keep  the  vessel  in  good  repair  and 
manned  with  an  efficient  crew;"  this  of  itself  would  irre- 
sistibly imply  that  the  vessel  should  be  in  existence  to 
entitle  the  owners  to  any  charter  money,  and,  of  course, 
if  it  were  destroyed  before  the  end  of  any  month,  the 
stipend  for  that  month,  which  was  an  entirety,  should  be 
lost.  As  a  general  rule,  advances  on  account  of  freight 
may  be  reclaimed.  {Phelps  v.  WilUamson^  5  Sandf.,  578.) 

It  might  be  claimed  in  this  case,  however,  that  as  the 
charter  was  for  the  month  and  not  for  any  voyage,  the 
owners  had  a  right  to  the  charter  money  for  any  one  or 
more  entire  months  during  which  the  vessel  was  at  sea 
unharmed,  and  that  such  payments  would  be  a  loss  to  the 
charterers  if  the  voyage  should  be  ultimately  broken  up. 
But  there  is  no  evidence  in  the  case  as  to  the  time  of  the 
commencement  of  either  voyage  mentioned  in  the  policy, 
or  its  duration,  or  even  the  usual  duration  of  such  a  voyage. 
It  is  impossible  to  determine,  therefore,  from  the  evidence, 
whether  the  assured  had  any  monthly  payments  at  stake. 
It  would,  however,  in  any  event,  take  seven  of  such  pay- 
ments to  make  up  the  valuation  in  the  policy,  and  being 
fixed  amounts  which  could  not  be  exceeded  would  either 
make  the  policy  a  wager  or  reduce  the  amount  of  the 
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valuation  to  that  at  stake ;  neither  had  the  assured  any 
interest  by  assignment,  mortgage,  common  law  or  maritime 
lien  in  the  earnings  of  the  vessel  for  the  owners,  or  any 
other  right  except  that  of  offset  or  recoupment,  to  reim- 
burse any  advances  by  them;  so  that  it  may  be  assumed 
for  the  purposes  of  this  case,  that  the  assured  had  not  at 
risk  any  interest  in  the  earnings  of  the  vessel  for  its  owners 
on  this  voyage.  The  plaintiffs  perhaps  feeliug  the  pressure 
of  this  position,  contend  that  they  had  an  insurable  inte- 
rest under  the  name  of  fi^eight,  iu  the  freightage  they 
might  earn  for  the  carnage  of  goods  by  them ;  and  that 
as  charterers  of  the  whole  vessel,  they  are  entitled  to 
insure  such  interest  by  the  name  of  freight,  and  that  the 
policy  contains  such  an  a4piission  of  interest  as  renders 
its  specifications  in  the  instrument,  or  proof  of  its  disclosure 
unnecessary. 

The  plaintiffs,  however,  insist  that  the  policy  is  binding, 
even  without  proof  of  any  interest  on  their  part,  because 
made  in  China,  and  that  there  is  no  evidence  th<at,  by  the 
laws  of  that  country,  a  wager  policy  is  void.  There  is  no 
evidence,  in  fact,  iu  the  case  that  such  country  has  any 
laws  or  government,  nor  is  the  Court  bound  to  take  judi- 
cial notice  of  them;  at  all  events,  what  they  have  decreed 
respecting  wager  policies  is  unknown ;  they  are  not  void  at 
common  law,  and  required  a  positive  prohibition  to  make 
them  so.  The  Court  can  take  no  notice  of  foreign  laws 
not  proved.  {Monroe  v.  Douglas,  1  Seld.,  447.)  But  this 
policy  was  apparently  between  American  citizens,  the  de- 
fendants are  a  New  York  corporation,  the  vessel  was  an 
American  vessel,  and,  more  than  all,  the  policy  is  said,  in 
the  ''In  Testimonium'^  clause  to  be  executed  in  New  York, 
although  declared  not  to  be  binding  until  countersigned 
by  the  agent  of  the  defendants,  which  was  done  at  Can- 
ton. The  countersigning  is  no  more  than  an  authentica- 
tion of  its  issuing  and  delivery:  the  president  or  secre- 
tary being  the  proper  officers  to  execute  the  contract. 
This,  therefore,  must  be  looked  upon  as  a  contract  made 
in  the  State  of  New  York,  and  governable  by  its  laws. 
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The  xmncipal  question  in  the  cause  therefore  remains  to 
be  solved ;  which  is  whether  money  payable  or  paid  under 
a  charter  party,  or  the  loss  of  expected  profits  in  the 
employment  of  the  vessel,  is  embraced  by  the  term 
'*  freight "  in  this  policy.  The  original  and  exclusive  legal 
meaning  of  that  term  is,  compensation  to  the  owners  of  a 
vessel,  for  its  use  in  the  transportation  of  merchandise;  as 
rent  is  the  like  for  the  use  of  land  paid  to  its  owners. 
The  sale  by  the  owner  of  a  vessel,  of  his  interest  in  her, 
after  he  had  executed  a  charter  party,  the  right  to  moneys 
arising  from  which  he  reserved  in  such  sale,  was  held  to 
take  away  from  such  moneys  the  character  of  freight,  so 
that  they  were  not  insurable  by  that  name.  {Riley  v.  Dda^ 
field,  7  J.  E.,  522.)  In  the  opinion  delivered  in  the  case  al- 
luded to  the  only  interest  of  the  plaintiff  was  siiid  to  be  that 
founded  on  the  special  agreement;  "It  could  not  strictly 
or  technically  be  denominated  freight,  since  it  was  not  an 
interest  accruing  to  the  plaintiff  as  owner  of  the  vessel  for 
the  use  of  her,"  which  was  the  ground  upon  which  the  de- 
cision was  placed.  The  reason  given  why  the  meaning  of 
the  word  should  not  be  enlarged,  was  put  in  plain  and  forci- 
ble terms,  and  is  unanswerable  or  at  least  has  remained 
unanswered  to  this  day.  It  was  that  it  amounted  to  a  repre- 
sentation, if  not  a  warranty,  that  the  insurer  was  owner, 
and  such  a  representation  was  material,  because  the  owner 
"  had  a  stronger  interest  in  the  equipment  and  manage- 
ment, than  a  stranger  having  no  such  stake  in  the  voyage," 
It  was  held  that  any  laxity  of  construction  would  lead 
to  double  insurances,  and  fraudulent  combinations  to  des- 
troy the  subject  of  insurance.  This  was  the  doctrine  of  a 
bench  composed  of  such  time  honored  names  as  Chief 
Justice  Ejsnt,  Justices  Thompson,  Spencbjei,  Van  Xess 
and  Yates,  and  has  remained  unshaken  and  unquestioned 
in  this  State  to  this  day,  for  I  do  not  regard  an  apparent 
concession  in  a  dictum  of  the  late  Chief  Justice  Jones  in 
this  Court,  in  the  case  of  Bobbins  v.  The  New  York  Ins.  Co., 
(1  Hall  S.  C.  E.,  325,)  as  at  all  infringing  upon  the  doctrine ; 
the   principle   countenanced   was   not   involved  in   the 
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decision  of  that  case,  and  at  most  was  the  expression  of  a 
donbt  Besides,  in  a  subsequent  case  in  the  same  book, 
{MeUen  et  ah  ¥•  National  Ins.  Co.^  1  Hall,  456,)  his  judicial 
mind  swung  back  to  its  proper  resting  place ;  in  that  case 
the  lost  profits  on  freight  were  claimed  uuder  a  policy  on 
freight  generally,  and  the  language  used  by  him  was: 
"  The  most  cursory  view  of  this  policy  must  satisfy  any 
observer,  that  it  had  no  reference  to  any  interest  in  the 
assured  as  charterers,  covering  the  surplus  of  freight  reserved 
over  that  payable  to  th^  otoner  for  the  voyage.  In  terms,  it 
is  a  general  insurance  on  the  freight  of  the  vessel  for  the 
voyage,  and  it  may  be  questioned,  whether  standiug 
unexplained  as  it  does,  it  is  not  to  he  restricted  to  the  freight 
she  was  to  earn  for  her  otvners.'*  The  view  so  taken  by 
that  eminent  Jurist,  corresponded  with  that  taken  by  the 
Supreme  Court  of  this  State,  in  the  early  case  of  Cheriot  v. 
£arker,  (2  J.  E.,  346,)  where  payments  on  account  of 
freight  uuder  a  charter  party,  were  held  not  to  be  covered 
by  a  policy  on  freight  eo  nomine;  the  same  principle  was 
adopted  in  that  case  as  to  enlarging  the  meaning  of  the 
virord,  as  in  the  subsequent  case  of  Miley  v.  Delafield,  which 
only  reiterated  and  confirmed  it  in  unmistakable  language. 
The  principles  so  long  established  in  this  State  as  to  the 
meaning  of  the  word  freight  and  the  dauger  of  departing 
from  it,  have  not  met  with  the  same  favor  elsewhere, 
particularly  in  the  State  of  Massachusetts.  An  eminent 
elementary  writer  of  that  State,  claims,  in  his  work  on  in- 
surance, (1  Phil,  on  Ins.,  ^  480,)  that  a  charterer  whose 
payments  on  account  of  freight  are  at  risk,  as  well  as  those 
"who  are  assignees  of  or  have  liens  on  such  freight,  may 
cover  their  interest  by  an  insurance  on  freight  generally. 
He  declares  that  the  grounds  on  which  Riley  v.  Delafield 
proceeded,  were  not  satisfactory,  and  that  it  was  opposed  to 
other  decisions,  and  he  names  the  cases  of  Taylor  v.  Wilson^ 
(15  East.,  324;)  Oliver  v.  Green,  (3  Mass.  E.,  133;)  Bartlet 
-y.  Walter,  (13  Id.,  267;)  and  Clark  v.  Ocean  Insurance 
Company,  (16  Pick.,  289.)  The  firet  of  such  cited  cases, 
{Taylor  v.  WUson,)  involves  no  similar  doctrine,  the  only- 
Bosw.— Vol.  VUI.        10 
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question  having  been,  whether  freight  could  be  insured 
for  part  of  a  round  voyage.  In  both  the  next  cases,  the 
assured  was  substantially  the  insurer  of  the  owuei-s  of  the 
vessel,  and  at  the  same  time  conducted  the  voyage  and 
her  management,  and  was,  of  coui-se,  interested  in  her 
safety.  In  the  first  of  them,  {Oliver  v.  Grreen,)  the  assured 
was  an  owner  and  agreed  to  indemnify  his  co-owner  in 
case  of  the  loss  of  the  vessel  under  his  management ;  in  the 
other,  {Bartlet  v.  Walter,)  he  was  only  charterer.  In 
the  last  one,  {Clark  v.  Ocean  Lis.  Co.,)  it  was  held  that  the 
charterer  who  had  his  interest  in  the  freight  payable  by 
him,  at  risk,  might  insure  that  as  well  as  the  owner.  None 
of  these  are  adverse  to  the  principle  laid  down  in  Miley  v. 
Delafield,  where  the  assured  had  no  interest  in  the  vessel, 
her  equipment  or  management,  on  the  contrary,  the  as- 
sured in  all  the  Massachusetts  cases  cited,  was  directly 
interested  in  her  preservation,  and  had  control  of  her. 
This  point  seems  entirely  overlooked  by  the  learned  com- 
mentator referred  to.  In  Oliver  v.  Green,  the  Court,  in 
giving  its  opinion,  dwells  on  the  fact  that  the  omission  by 
the  assured  to  disclose  the  speci.al  chara<5ter  of  his  interest 
was  not  material  to  the  risk,  as  he  was  interested  to  pre- 
serve the  vessel,  in  like  manner  as  if  he  were  owner,  which 
is  presupposed  by  the  term  freight.  As  Mr.  Phillips  has 
omitted  to  state  why  he  considers  the  reasoning  in  Riley 
V.  Delafield,  unsatisfactory,  it  would  be  useless  to  attempt 
to  conjecture  upon  what  ground  he  thought  so. 

But  it  is  also  laid  down  by  the  same  writer,  that  a  char- 
terer interested  in  any  part  of  the  real  freight  of  a  vessel, 
or  bound  to  make  it  good  at  all  events,  may  insure  it 
under  the  general  name  of  freight  without  specifying  his 
real  interest.  {%  480.)  He  gives  as  an  instance  of  such 
interest,  advances  by  a  charterer  to  an  owner  on  account 
of  freight,  {%  482,)  citing,  as  authorities  for  his  position  in 
that  case,  Eiclies  v.  Aldan,  (1  Mann.  &  Eyl.,  165;  and  17 
Serg.  &  L.,  229,)  especially  if  such  charterer  has  a  lien  for 
such  advances,  for  which  he  cites  the  case  of  Bobbins  v. 
Neiv  York  Ins.  Co.,  already  referred  to,  or  may  in  any  way 
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lose  such  advances,  for  which  he  refers  to  Samson  v.  jB«H, 
(4  DalL,  459.)  He,  however,  refers  to  Chariot  v.  Barker^ 
{ubi  sup.y)  as  authority  for  the  doctrine  that  the  interest  of 
a  charterer  insured  for  freight  is  only  for  the  excess  of  the 
freightage  he  is  to  receive  above  the  freight  he  is  to  pay, 
I  have  already  adverted  to  the  only  part  of  the  opinion  in 
Robbhis  V.  New  York  Ins.  Co.y  which  seems  to  sanction  the 
doctrine  contended  for  by  Mr.  Phillips,  and  for  which,  in 
that  case,  Samson  v.  BaU  was  referred  to  as  authority, 
but  does  not  bear  it  out;  that  dictum  goes  beyond  the 
doctrine  for  which  it  is  cited  as  authority,  being  to  the 
effect  that  a  charterer  has,  in  all  cases,  a  lien,  for  his 
advances  to  ship-owners,  upon  freight  due  by  him,  and  is, 
therefore,  a  quasi  mortgagee;  for  which  1  am  compelled  to 
say,  with  all  deference,  I  can  find  no  authority,  liiley  v. 
JDelafieldj  cited  with  approbation  in  the  decision,  while  the 
interest  of  the  assured  was  stronger  than  the  case  of  an 
assignee,  is  against  it.  In  Mellen  v.  The  National  Ins.  Co.y 
already  referred  to.  where  there  was  ample  room  for  estab- 
lishing it,  the  doctrine  seems  to  have  been  taken  back  and 
the  case  decided  as  a  question  of  fact.  Bobbins  v.  The 
New  York  Ins.  Co.  may,  therefore,  be  rejected  as  no  autho- 
rity for  the  doctrine. 

But  if  the  principle  of  the  author  just  cited  is  to  be 
sustained,  the  owner  of  a  chartered  vessel,  the  mortgagee 
of  her  freight,  and  a  charterer  who  makes  profits  from 
hiring  her  and  letting  her  out,  could  insui'e  their  interests 
at  the  same  time,  by  the  same  name: — nay,  a  charterer 
could  insure  any  advances  made  by  him  on  account  of 
freight  to  become  due  from  him,  his  interest  in  such 
fivdght  if  i>ayable  by  him  at  all  events,  and  his  profits 
by  the  carriage  of  the  goods  of  himself,  and  others,  by 
one  name  in  the  same  policy.  This,  certainly,  \ms  a  ten- 
dency to  confuse  the  meaning  of  words,  which  have 
acquired  a  fixed  legal  signification,  long  adhered  to.  {Bar- 
gett  V.  Orient  Mutual  Insurance  Company,  3  Bosw.,  397.)  It 
I)ermits  one  who  has  not  the  interest  of  an  owner  in  the 
staunchness  of  a  vessel,  and  the  sufliciency  of  its  equip- 
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ment,  to  insure  by  a  name  approiiriated  to  an  owner's 
interest,  and  admits  of  an  accumulation  of  insurance 
upon  the  same  subject,  both  of  which  arc  unquestionably 
evils  to  be  avoided.  Such  results  could  not  happen,  if  such 
name  were  confined  to  its  original  meaning,  which  inclu- 
ded only  the  interest  of  an  owner.  Both  those  evils  arc 
deprecated  in  Miley  v.  Delafield,  with  whose  reasoning  no 
Court  in  this  State  ought  to  be  dissatisfied,  however  preva- 
lent a  different  doctrine  may  be  in  the  State  of  3Iassa- 
chusetts.  In  this  very  case,  the  owners  of  the  vessel  have 
recovered  an  insurance  on  their  interest,  by  the  same  name 
by  which  the  assignors  of  the  plaintiff'  were  insured,  and 
it  is  difiicult  to  imagine  how  both  could  suffer  a  loss  of 
interest  by  the  same  description,  when  not  jointly  inte- 
rested. 

If,  however,  the  early  decisions  of  this  State  are  to  be 
overruled  by  those  of  Massachusetts,  already  allude<l  to, 
even  they  require  that  the  nature  of  the  interest  insured, 
or  the  fact  that  the  insured  was  not  owner,  should  be  dis- 
closed, as  material  to  the  risk.  In  Clieriotw  Barker^  {uii 
stq).,)  Justice  Thompson,  in  delivering  the  opinion  of  the 
Court,  says:  "It  is  a  good  general  rule  to  require  the  sub- 
ject insured  to  be  clearly  and  plainly  expressed  upon  the 
face  of  the  policy  so  that  the  underwriter  may  be  ap]>rised 
of  what  he  insures.  It  is  exti-emely  easy  for  the  assured 
to  specify  his  particular  interest,  and  it  would  be  unreason- 
able to  allow  him  to  avail  himself,  under  a  general  ex- 
pression, of  a  concealed  particular  interest  contrary  to 
custom  and  usage,"  and  he  referred  to  an  English  case, 
(3  Burr.,  1401,)  where  a  bottomry  bond  was  held  not  to  be 
covered  by  an  insurance  on  cargo.  He  might  have  referred 
to  cases  in  this  State  where  it  was  not  by  an  insurance  on 
the  vessel.  But  even  allowing  that  a  disclosure  of  the 
particulfir  interest  may  be  sufficient  without  being  inserted 
in  the  policy,  there  was  no  proof  of  such  disclosure  in  this 
case.  If  advances  made  by  the  insured  on  the  strength 
of  the  charter  party  were  at  risk,  it  does  not  so  appear  by 
such  instrument  or  any  other  evidence,  or  even  that  he 
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made  any;  which  was  the  fatal  defect  in  Mobbins  v.  New 
York  Insurance  Company.  If  the  freightage  to  be  received 
by  the  charterers  for  the  carriage  of  other  goods  exceeded 
the  amounts  payable  under  the  charter  party,  no  evidence 
established  it  and  the  case  would  be  controlled  by  Mellen 
T.  National  Insurance  Company. 

The  statement  in  the  policy,  however,  that  the  policy 
Tvas  to  be  proof  of  interest,  is  claimed  to  be  such  an 
admission  of  interest  in  the  plaintiffs  as  to  preclude  the 
necessity  of  proof  of  it,  or  constitute  a  waiver  of  the 
obligation  to  disclose  its  nature.  In  answer  to  the  first 
objection,  there  is  only  to  be  said  that  it  merely  makes 
the  policy  prima  facis  evidence,  and  throws  the  burden  of 
disproving  it  on  the  defendants ;  but  it  does  not  profess 
to  admit  either  that  the  defendants  knew  what  its  precise 
nature  was,  or  that  any  material  fact  as  to  it  had  been 
disclosed.  Such  a  doctrine  would  tend  much  to  facilitate 
wager  policies,  and  should  be  discountenanced.  There  is, 
therefore,  no  evidence  in  the  case,  of  a  disclosure  to  the 
defendants,  at  the  time  of  the  insurance,  of  the  real  nature 
of  the  interest  of  the  assured ;  and  they  appear  not  to 
have  had  any  intei-est  capable  of  being  insured  under  the 
name  of  freight,  without  such  disclosure.  They  can,  there- 
fore, only  recover  a  return  premium,  because  the  risk 
never  attached. 

Under  this  aspect  of  the  case,  the  question  as  to  the 
number  of  voyages  or  risks  in  the  policy  would  hi^  imma- 
terial, unless  the  case  went  back  to  a  new  trial.  If  there 
was  but  one,  the  plaintiffs  are  not  entitled  to  recover, 
because  the  vessel  earned  freight  on  the  voyage  to  Bom- 
bay, and  there  was  no  total  loss.  The  route  is  described 
in  the  policy  as  *'  at  and  from  \Vhami)oa  to  Bombay,  and 
thence  back  to  Woosung,"  and  the  risk  is  declared  to 
begin  from  the  loading  on  board  at  Whampoa,  and  to 
continue  until  the  cargo  should  "  be  safely  landed  at  Bom- 
bay and  Woosung ;"  but  the  policy  was  altered  by  the 
liberty  granted  by  the  defendants  to  make  Whampoa  the 
terminus  of  the  voyage  described  in  the  policy.    No  evi- 
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dence  was  offered  when  this  was  done.  K  done  before  the 
vessel  arrived  at  Bombay,  it  would  make  the  voyage 
covered  by  the  policy  to  be  from  Whampoa  to  Bombay 
and  back,  in  which  case  it  clearly  could  not  have  intended 
only  one  voyage,  as  the  subject  insured  was  freight,  and 
against  only  a  total  loss,  and  the  landing  of  any  cargo  on 
the  route,  therefore,  Avould  have  saved  the  policy.  (Hugg 
V.  Augusta  Insurance  Co.y  7  How.  S.  0.  K.,  610;  Insurance 
Co.  of  Talley,  &c.,  v.  Mordecai^  22  Id.,  116.)  If  done  after 
the  arrival  at  Bombay,  it  would  constitute  a  new  insu- 
rance from  thence  to  Whampoa. 

The  overestimate  of  the  freight,  or  profits  on  it,  is  not 
so  monstrously  disproportioned  to  the  freight  which  the 
vessel  could  earn,  as  to  make  it  as  matter  of  law  void  as  a 
wager  policy ;  but  it  is  perhaps  enough  to  entitle  the 
defendants  to  have  it  disposed  of  by  a  Jury  as  a  question 
of  fact,  in  case  of  a  new  trial,  and  it  be  material. 

But  upon  the  grounds  before  stated,  the  defendants  are 
entitled  to  a  new  trial,  and  the  verdict  for  the  plaintiff 
should  be  set  aside,  with  costs  to  abide  the  event. 

White,  J.  The  claim  of  the  plaintiffs  in  the  action  is 
resisted  by  the  defendants  upon  the  grounds  : 

That  the  plaintiffs'  assignors  (Nye  Brothers  &  Co.,)  had 
no  insurable  interest  in  the  freight,  being  only  charterers 
and  not  ownera  of  the  vessel;  that  the  policy  was 
intended  to  be  a  policy  of  insurance  on  "fi-eight,"  and 
that  none  but  owners  could  insure  **  freight,"  eo  nomine; 

That  the  plaintiffs  suffered  nothing  by  the  loss  of  the 
vessel,  as  the  loss  discharged  them  from  all  fmrther  liability 
to  pay  anything  on  the  charter  party ; 

That  the  freight  of  the  vessel  could  not  have  exceeded 
$5,200.25  on  the  return  voyage,  and  that  the  valuation  in 
the  policy  at  so  high  a  sum  as  $15,000,  rendered  it  a 
wager  policy,  and  therefore  void  ; 

That  it  did  not  appear  that  the  vessel  carried  carg  >  on 
freight,  on  the  voyage  in  question,  for  other  parties  than 
the  charterers  themselves ; 
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That  the  voyage  covered  by  the  policy  was  one  continu- 
ous voyage,  and  that  freight  having  been  earned  on  the 
passage  out  to  Bombay,  there  was  no  total  loss ;  and  that 
the  risk  terminated  at  Bombay,  upon  the  freight  of  the 
passage  out  being  earned  by  the  delivery  of  cargo  there ; 

That  76  bales  of  cotton  and  some  other  articles  were 
saved  from  the  wreck,  and  taken  by  the  salvors  to  Hong 
Kong,  and  that  freight  was  thereby  earned  upon  that 
portion  of  the  cargo,  so  that  the  loss  on  the  voyage  home 
was  not  total. 

Considering  these  objections  to  the  plaintiffs'  claim  in 
the  reverse  order  in  which  they  are  above  stated,  I  do  not 
think  the  rescue  of  part  of  the  cargo  by  salvors,  and  the 
delivery  of  it  by  them  at  Hong  Kong,  subject  to  their 
claims,  which,  it  appears,  rendered  a  sale  of  it  and  the 
delivery  of  all  its  proceeds  to  them  necessary,  can  be  con- 
sidered as  a  delivery  by  the  vessel  at  the  port  of  destina- 
tion, so  as  to  entitle  the  vessel  to  the  payment  of  freight 
from  the  owners  of  the  cargo  thus  saved.  And  also  it 
does  not  appear  in  the  case  that  a  deliver}^  of  cargo  at 
Hong  Kong,  would  be  a  fulfillment  of  the  vessel's  contract 
with  the  shippers,  or  a  completion  of  the  voyage,  which 
was  to  terminate  at  Whampoa. 

With  respect  to  the  objection,  that  the  voyage  covered 
by  the  insurance  was  but  one  voyage,  and  that  the  risk 
terminated  upon  the  safe  delivery  of  the  outward  bound 
cargo  at  Bombay,  I  think  that  such  a  construction  is  too 
unreasonable  to  be  admissible,  unless  compelled  by  clear 
and  unequivocal  words  in  the  policy. 

The  obligations  of  a  contract  insuring  the  safety  of  any 
subject  while  passing  from  one  point  to  another,  can 
necessarily  only  terminate  when  that  latter  point  is 
reached.  But  by  the  construction  for  which  the  defend- 
ants contend,  the  obligation  of  their  contract  was  to 
cease  midway  the  voyage,  the  protection  of  their  insurance 
was  to  be  withdrawn  so  soon  as  the  outward  passage  only 
of  the  vessel  was  performed,  although  the  policy  professed 
to  cover  the  whole  voyage,  and  to  insure  all  the  way  back 
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to  Whampoa.  Such  a  construction  cannot,  in  any  reason, 
be  presumed  to  have  been  the  intention  of  the  conti-acting 
parties,  and  it  is  certainly  not  expressed  in  terms  in  the 
policy.  It  is  manifest  that  it  must  have  been  intended  to 
insure  something  from  Bombay  to  Whampoa,  and  it  can- 
not be  supposed  that  the  vessel  was  to  retain  on  board  and 
bring  back  to  Whampoa  any  portion  of  the  goods  which 
she  had  carried  from  Whampoa  to  Bombay.  It  was  clearly 
contemplated  by  all  parties  that  fresh  ea>rgo  was  to  be 
shi[)ped  at  Bombay,  and  transported  from  thence  on  the 
return  passage  to  Whampoa ;  and  it  must  be  obvious  to 
the  most  ordinary  understandiug  that  it  was  the  compen- 
sation, or  profits  to  be  realized  from  transportation  of  this 
Bombay  freight,  and  nothing  else,  that  was  insured  by  the 
underwriters  when  they  inserted  in  the  policy  the  words, 
"  and  thence  back  to  Whampoa." 

The  objection  that  the  vessel  carried  no  cargo  belonging 
to  parties  other  than  the  charterers,  is  not  sustained  by  the 
case,  as  it  may  be  not  unreasonably  concluded  from  the 
testimony  of  Hubbell,  one  of  the  witnesses,  that  the  plain- 
tiffs, on  the  return  passage,  had  cargo  on  board  for  other 
parties,  for  which  they,  the  plaintiffs,  were  to  receive 
freight.  But  this  would  not  be  necessary  to  enable  them 
to  recover  if  otherwise  entitled.  In  the  case  of  Flint  v. 
Flemyng,  (1  Barn.  &  Adolph,)  it  was  held,  that  upon  a 
policy  of  insurance  of  *'  freight,"  eo  nomine^  the  ship-owner 
could  recover  though  all  the  goods  shipped  on  the  vessel 
were  his  own. 

Nor  is  the  objection  taken  to  the  policy,  for  over  valuation 
of  the  subject  insured,  well  founded.  If  an  insured  has  some 
insurable  interest  in  the  subject  of  insurance,  the  fact  that 
an  accurate  valuation  has  not  been  made  in  the  policy 
does  not  render  it  a  wager,  although  the  amount  of  valu- 
ation may  be  excessive.  A  valuation  has  been  held  bind- 
ing on  the  insurers,  even  when  it  proved  to  be  three  times 
the  actual  value  ot  the  subject  at  risk.  (Coolidge  v.  Glou- 
cester Marine  Ins.  Co,,  15  Mass.  E.,  341.)  The  proper  test 
to  be  applied  in  such  cases  is  the  question  of  intention  and 
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good  faith  of  the  parties.  If  everything  has  been  fair,  if 
there  has  been  no  evasion,  no  fraudulent  concealment,  no 
design  that  the  policy  should  be  a  cover  for  a  wager,  but 
the  object  was  in  good  faith  indemnity,  then  the  valuation 
will  not  be  disturbed,  except  perhaps  in  some  case  of  very 
gross  disproportion  between  the  real  and  nominal  yalue ; 
and  this  will  especially  be  the  rule  when  there  is  any 
uncertainty,  at  the  time  of  insurance,  as  to  what  the  freight 
or  other  thing  insured  will  amount  to.  And  in  cases  in 
which  a  Court  will  feel  called  upon  to  interfere  with  the 
valuation  of  the  policy,  if  any  substantial  interest  is  proved, 
it  will  go  no  further  than  to  set  aside  the  policy  valuation 
and  give  judgment  for  'the  actual  interest.  {Clark  v.  Ocean 
Ins.  Co.,  16  Pick.,  295.) 

The  only  remaining  objection  is  the  most  important  one 
in  the  casei  that  the  plaintiffs  had  no  insurable  interest  in 
the  earnings  of  the  vessel  upon  the  voyage  on  which  she 
was  lost. 

I  think,  however,  that  this  objection  is  not  supported  by 
the  facts  presented-  Without  feeling  called  upon  to  admit, 
under  the  proof  before  us,  that  the  plaintiffs  could  claim  to 
the  full  extent  of  the  valuation  in  the  policy,  I  think  that 
tiiere  is  sufficient  testimony  to  justify  us  in  saying  they 
are  entitled  to  recover  the  full  amount  of  the  ship's  freight 
lists  on  the  homeward  voyage.  The  argument  used  by  the 
defendants  against  such  a  conclusion  is  twofold^  first,  that 
the  plaintiffs  were  only  charterers  of  the  vessel,  and,  being 
8uch,  could  have  no  interest  or  property  in  the  earnings 
or  profits  accruing  from  her  use,  which  could,  in  strictness, 
be  denominated  "freight;" — that  term,  it  is  contended, 
being  appropriate  only  to  the  compensation  or  money 
which  an  owner  receives  for  the  use  of  his  vessel ;  and  the 
plaintiff  having  undertaken,  in  the  i)olicy,  to  insure 
"freight,"  and  possessing  no  interest  that  could  properly 
be  denominated  "  freight,"  they  insiu*ed  that  which  they 
had  not,  and  the  policy  was  therefore  void.  The  second 
branch  of  the  argument  is,  that  the  only  interest  which  a 
charterer  can  have  in  the  earnings  of  a  vessel  is  in  the 
BoBW.— Vol.  VHL    11 
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profits — the  surplus  or  excess  which  he  may  receive  for 
the  vessel's  use  over  what  he  must  pay  for  the  same  thing 
to  the  owner;  and  that  there  is  no  evidence  in  this  case 
that  the  plaiutifis  had  any  such  profits  or  surplus;  and  if 
they  had,  it  could  only  be  covered  by  a  special  insurance 
describing  that  peculiar  interest,  and  not  by  a  general 
policy  on  '*  freight,"  such  as  that  upon  which  this  action  is 
brought. 

Eespecting  the  first  portions  of  the  argument^  that 
**  freight,"  in  strictness,  means  only  the  compensation 
paid  to  an  owner,  and  will  be  held  to  mean  only  that,  in 
any  policy  in  which  it  is  used  as  descriptive  of  the  interest 
insured,  I  think  that  such  a  principle  of  interpretation 
must  be  accompanied  with  many  qualifications.  It  is  true, 
that  it  is  important  as  a  general  nile,  to  limit  the  use  of 
words  to  their  proper  and  well  established  signification, 
but  too  great  zeal  for  mere  literal  proprieties,  may,  some- 
times, cause  justice  and  the  substance  of  things  to  be 
overlooked.  A  rule  limiting  the  sense  in  which  a  word 
may  be  received,  must  not  be  adhered  to  in  derogation  of 
the  maxim,  that  the  aim  of  judicial  action  should  always 
be,  to  sustain,  rather  than  to  destroy  contracts — "«£  re» 
magis  valeat  quam  pereaV^  A  Court  may  adjudicate,  but 
not  make  contracts  for  its  suitors,  and  the  main  pnrpose 
of  its  inquiries,  in  cases  of  questionable  meaning  or  con- 
struction, should  be  to  ascertain  what  the  parties  intended, 
in  what  sense  they  used  the  words  that  are  made  the  sul)- 
ject  of  discussion,  and  to  give  full  effect,  if  possible,  to 
that  intent  and  meaning,  however  inaccurate  the  terms 
employed  may  have  been.  And  we  have  some  instances 
in  reported  decisions,  in  which  this  elementary  principle 
of  construction  is  recognized  in  reference  to  the  use  of  this 
very  word  "freight."  In  Samson  v.  Balh  (4  Dallas,  459,) 
the  plaintiff  had  purchased  and  paid  for  |  of  the  tonnage 
of  a  vessel,  to  be  used  by  him  as  he  might  think  proper 
on  a  certain  voyage.  He  obtained  a  cargo  to  that  extent, 
and  insured  his  interest  with  the  defendant  under  the 
description  in  the  policy  of  "freight  advanced."     The 
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vessel  was  last,  and  bis  claim  on  the  policy  was  resisted 
upon  the  ground,  that  in  his  special  relation  to  the  vessel, 
the  term,  "freight  advanced,"  was  not  a  true  description 
of  his  interest.  But  there  appearing  to  be  no  fraudulent 
concealment  or  misrepresentation,  the  Court  held  the  word 
sufficient,  and  gave  judgment  for  the  full  valuation  in  the 
policy.  In  Flint  v.  Flemyng,  (1  Barn.  &  Ad.,  48,)  above 
cited,  the  owner  of  the  vessel  shipped  his  own  goods  upon 
her  for  a  voyage,  and  effected  an  insurance  for  a  certain 
amount  of  "freight,"  eo  nomine.  The  vessel  was  lost  on 
the  voyage,  and  payment  of  the  policy  was  refused,  on  the 
ground  that  the  plaintiff  had  no  interest  on  that  voyage 
which  he  could  insure  as  ''freighV  Lord  Tbxderdbn, 
however,  held,  that  he  might  recover  under  that  name  or 
description,  as  the  value  of  the  goods  would  have  been 
enhanced  by  their  carriage  to  the  port  of  destination ;  in 
which  opinion  the  other  Judges  concurred,  Mr.  Justice 
Parke,  remarking:  "The  term  *  freight'  may  be  inacciF 
rate,  but  the  meaning,  as  between  the  parties,  is  intelligi- 
ble." And  in  delivering  the  judgment  of  the  Court  in  the 
case  of  Peisch  v.  Dixon^  (1  Mason,  12,)  Mr.  Justice  Stoey 
said,  "The  word  'freight'  has  several  meanings  in  com- 
mon parlance,  and  parol  evidence  might  be  admitted  to 
show  in  which  sense  the  parties  intended  to  use  the  term." 
This  is  the  true  principle  that  will  always  insure  equal 
justice,  which  can  seldom  be  attained  under  the  operation 
of  the  other  rule  that  arbitrarily  avoids  every  policy,  in 
which,  through  ignorance,  mistake  or  inadvertence,  the 
term  "freight"  has  been  used  to  describe  some  interest, 
other  than  the  ship-owner's,  in  a  vesssel'  earnings. 

The  only  reason  with  any  practical  point  in  it  that  is 
given  for  setting  aside  every  policy  in  which  the  word 
"freight"  is  used,  when  the  interest  is  not  that  of  the 
owner  of  the  vessel,  is,  that  when  insuring  freight  accruing 
to  the  owner  of  a  vessel  the  underwriter  has,  in  the  natural 
solicitude  of  the  owner  for  the  safety  of  his  vessel,  as  well 
as  of  his  freight,  an  additional  safeguard  against  possible 
liability  on  the  policy,  and  he  may  be  induced  by  that  cir- 
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cumstanoe  to  take  a  risk,  which,  without  it,  he  would  have 
refused ;  and  when  he  knows  nothing  of  the  interest  or 
subject  insured  but  that  it  is  represented  to  him  to  be 
*' freight,"  which  in  strictness  and  primarily  means  the 
ship-owner's  interest  in  the  vessel's  earnings,  while  in  fact 
the  interest  tendered  to  him  for  insurance  is  but  that  of  a 
mere  charterer  for  a  voyage,  he  is  deceived  and  grants  an 
insurance  upon  a  consideration  that  did  not  exist,  and  of 
which  he  never  had  the  benefit.  This  is  all  true.  The 
character  of  the  individual  insured,  and  his  relation  to, 
and  interest  in,  the  subject  of  insurance,  are  all  projier  and 
important  considerations  with  an  insurer  in  deciding 
whether  to  accept  or  refuse  a  risk,  and  he  should  not  be 
held  to  the  performance  of  a  contract  in  which  any  deceit 
or  intentional  concealment  in  that  respect  was  practised 
tbwards  him.  But  the  propriety  of  all  this  is  implied  and 
admitted  in  the  view  that  I  have  taken  of  the  present  case. 
The  obligation  of  the  policy  should  only  be  sustained  when 
everything  is  fair,  open  and  honest ;  but  the  mere  insertion, 
in  a  policy  like  the  present  one,  of  the  word  "  freight,"  as 
descriptive  of  the  interest  insured,  ought  not  to  be  regarded 
as  rendering  it  impossible  that  it  could  have  been  used  by 
the  parties  in  any  other  sense  than  one  indicating  a  ship- 
owner's interest.  On  the  contrary,  it  should  be  permitted 
to  the  plaintiffs  to  show  the  truth,  to  show,  if  such  was 
the  fact,  that  the  insurers  knew  what  the  interest  was 
which  they  were  insuring,  and  were  not  only  content  but 
chose  of  their  own  will  to  express  it  by  that  word  "freight," 
using  the  word  in  some  popular  rather  than  technical  or 
legal  sense.  This  would  seem  to  be  but  the  simplest  jus- 
tice, the  merest  common  sense,  and  not  bad  law.  It  is  the 
more  reasonable,  too,  (especially  when  the  underwriters  are 
the  parties  who  cavil  about  words,)  from  the  well  known 
fact  that  in  practice  these  policies,  which  are  executed  only 
by  the  insurers,  are  all  drawn  up  by  them,  and  usually  (as 
the  present  one  is),  in  very  loose,  inaccurate  and  even 
inconsistent  terms.  The  admission  of  proof  extrinsic  of 
the  policies,  to  ascertain  the  sense  in  which  the  parties  used 
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and  understood  the  words  in  the  contract  descriptive  of  its 
subject,  is  not  a  violation  of  the  rule  that  prohibits  the 
introduction  of  parol  evidence  to  contradict  or  vary  a 
written  instrument.  In  the  language  of  the  late  Chief 
Justice  DuBE,  in  his  learned  treatise  on  Insurance,  vol.  1, 
p.  170,  "the  evidence  that  is  prescribed  (by  the  rules  ex- 
cluding parol  testimony),  relates  to  the  terms  of  an  agree- 
ment and  not  to  its  subjecV*  This  distinction  is  important, 
and  it  may  also  be  said  that  a  resort  in  such  cases  to  the 
aid  of  extrinsic  evidence  may  be  regarded  not  as  an  at- 
tempt to  contradict,  by  parol  proof,  a  written  instrument, 
but  as  analogous  to  the  common  and  well-established 
practice  of  admitting  testimony  to  relieve  a  party  from 
the  consequences  of  a  mistake  or  clerical  error,  or  any 
other  mere  inadvertence  or  lapse,  which  if  not  corrected 
would  lead  to  a  failure  of  justice.  It  would  be,  in  a  word, 
in  this  case,  nothing  more  than  allowing  an  insured,  when 
he  is  charged  with  fraud  and  deception,  because  a  particu- 
lar phrase  is  inserted  in  a  policy  to  reply  and  show  that 
the  party  charging  such  fraud  had  full  knowledge  at  the 
time  of  all  the  fact«  of  which  he  now  pretends  ignorance, 
and  himself  used,  in  order  to  express  those  facts,  the  phrase 
of  which  he  complains.  To  exclude  this  explanatory  proof 
would  be,  in  effect,  to  annihilate  the  contract  of  the  par- 
ties or  hold  them  to  one  which  they  have  never  made.  To 
borrow  again  the  language  of  Chief  Justice  Dueb,  in  the 
work  already  referred  to,  "it  would  be  annulling  the  con- 
tract by  converting  a  venial  and  easily  removable  error  into 
a  fatal  vice."  And  all  these  enlarged  and  just  principles 
should  be  the  more  readily  applied  to  the  case  of  a  policy 
of  insurance,  in  the  construction  of  which  it  is  most 
especially  a  fundamental  rule,  that  it  should  be  interpreted 
liberally  in  favor  of  the  assured  and  strictly  against  the 
insurer. 

In  the  views  already  expressed,  it  is  designed  to  enforce 
the  principle,  as  applicable  to  all  charterers,  that  in  a 
policy  insuring  their  interest  in  a  ship's  earnings,  the  use 
of  the  word  "freight,"  as  descriptive  of  that  interest,  does 
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not  furnish  sufficient  ground  for  defeating  the  policy,  if 
the  true  nature  of  the  interest  was  well  known  to  the 
insurer,  and  the  word  "  freight"  was  inserted  by  him  in 
the  policy,  in  the  full  light  of  that  knowledge.  If  this 
principle  is  correct  as  a  general  rule,  even  in  the  more 
common  and  numerous  class  of  cases  in  which  the  charter 
is  but  for  one  voyage,  and  the  charter  money  is  payable 
only  upon  the  true  delivery  of  the  cargo  at  the  jwrt  of 
destination,  it  will  be  readily  perceived  that  such  a  rule 
must  apply  with  much  greater  force  in  the  case  of  a  char- 
ter such  as  that  held  by  the  plaintiffs  in  the  present  action. 

In  the  leading  cases  cited  to  sustain  the  position,  that 
the  use  of  the  word  **  freight "  in  the  policy  is  a  fatal  mis- 
description of  the  charterer's  interest,  the  charter  parties 
were,  every  one  of  them,  made  but  for  a  single  voyage, 
and  the  payment  of  the  charter  money  was  dependent 
upon  the  right  i)erformance  of  that  voyage.  It  was  so 
in  Mellen  v.  0^  National  Ins.  Co.,  (1  Hall,  452;)  Cherioty. 
Barker,  (2  Johns.,  346 ;)  and  Boibins  v.  The  Neto  York  Ins. 
Co.f  (1  Hall,  325,)  which  are  the  decisions  mainly  relied 
upon  to  sustain  the  defense.  In  these  cases  the  charter 
was  little  more  than  a  bill  of  lading.  In  Cheriot  v.  Barker^ 
(supra,)  the  Court  expressly  say,  that  the  charter  in  that 
case  was  but  a  mere  covenant  on  the  part  of  the  ship- 
owner to  carry  the  goods,  and  of  the  charterer  to  pay  a 
certain  sum  for  their  carriage  upon  the  stipulated  voyage, 
provided  a  true  and  safe  delivery  was  made  at  the  port  of 
destination.  It  needs  but  to  read  the  charter  of  the  plain- 
tiffs in  this  action  to  see  how  little  analogy  there  is  in 
the  rights,  position  and  circumstances  of  the  parties  in  the 
two  cases,  and  how  little  i)ropriety  there  could  be  in 
making  the  decision  in  one,  the  law  by  which  the  other 
should  be  judged. 

In  Cheriot  v.  Barker,  and  so  also  in  the  concurrent 
cases  above  named,  if  the  voyage  failed,  the  charterer  paid 
substantially  nothing.  Under  such  circumstances  there 
was  strong  provocation  to  hold  that  there  was  no  insurable 
interest.    In  Mellen  v.  Tlie  National  Ins.  Co.,  (1  Hall, 
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462,  463,)  Chief  Justice  Jones  states,  with  careful  pre- 
cision, the  extent  to  which  this  Court,  and  the  Supreme 
Court  of  this  State,  had  gone  in  defeating  policies  in  which 
the  word  "freight"  had  been  used  to  describe  another  inte- 
rest than  the  ship-owners.  He  there  says:  "It  is  settled 
by  the  Supreme  Court,  in  the  case  of  Cheviot  v.  Barker^ 
and  Biley  v.  Delajieldy  and  in  the  late  case  of  Bobbins  v. 
The  New  York  Ins.  Co.,  in  this  Court,  that  the  charterer 
of  a  vessel,  who  is  to  pay  the  charter  money  for  the  use  of 
the  vessel  at  the  end  of  tlw  voyage,  cannot  insiu'e  the  freight 
of  her  eo  nomine"  That  is  the  whole  extent  to  which  the 
decisions  had  then  gone,  and  Chief  Justice  Jones,  and  the 
other  members  of  this  Court,  went  no  further  in  the  case 
then  before  them;  and  I  do  not  know  that  any  Court  has 
since  then  exceeded  that  limit  in  applying  this  severe  rule. 
But  the  plaintiffs,  in  this  case,  very  clearly  do  not  come 
within  the  rule  thus  stated.  Their  charter  was  of  a  very 
different  character.  The  charterers  were  not  to  pay  the 
charter  money  at  the  end  of  the  voyage.  The  whole  ves- 
sel was  hired  out  absolutely  to  them,  for  a  term  of  one 
or  more  years,  at  a  certain  monthly  charge.  The  full  con- 
trol of  the  bark  passed  to  them  from  the  owners  for  a  delBl- 
iiite  period  of  time,  without  reference  to  the  performance 
of  any  particular  voyage  or  voyages,  the  accomplishment 
or  non-accomplishment  of  them.  The  charterers  might 
send  her  upon  one  hundred  voyages  to  different  ports  and 
places,  or  they  might  lay  her  up  idly  at  home  through  the 
whole  term,  and  still  they  were  bound  to  pay  the  monthly 
hire.  If  she  were  lost  on  a  voyage  and  her  whole  cargo 
perished,  and  with  it  the  compensation  or  freight  money 
that  would  accrue  to  the  charterers  upon  its  safe  carriage, 
still,  if  a  monthly  payment  had  fallen  due  before  the  loss, 
although  during  the  voyage,  the  owner  would  receive  and 
the  charterers  make  payment.  If  the  vessel  were  lost 
during  the  currency  of  one  of  the  monthly  periods  for 
which  the  rent  or  hire  was  to  accrue,  the  charterers  might, 
perhaps,  on  general  principles,  not  of  maritime  alone,  but 
of  all  law,  escape  payment  for  the  odd  days,  the  fractional 
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part,  which  had  elapsed,  of  that  current  month.  Bat  a 
voyage  might  last  one,  two  or  three  months  or  more;  and 
if  it  so  happened  that  just  as  the  third  month  had  been 
completed  the  vessel  was  lost,  the  charterers  should  still 
pay  the  hire  for  the  three  months,  though  all  the  freight 
of  the  voyage  had  been  lost  to  them  by  the  disaster. 
Surely  there  could  be  no  justice  or  propriety  in  classing 
the  interest  of  these  charterers  with  that  of  persons  who 
had  chartered  a  vessel  for  one  voyage  with  a  stipulation 
that,  if  the  voyage  were  not  duly  performed,  the  charterer 
should  pay  nothing.  They  neither  belong  to  the  same 
category,  nor  should  they  be  a(^udicated  as  if  they  did. 
Charterers,  such  as  the  plaintiffs'  assignors,  stand  pro  lute 
vice  in  the  place  of  the  owner,  with  whose  rights,  in  rela- 
tion to  the  freight  and  the  control  of  the  vessel,  theirs  are, 
in  almost  every  material  legal  aspect,  identical.  They  are 
the  persons  who  contract  with  and  are  responsible  to  the 
freighters  or  shippers  of  cargo,  and  receive  pay  for  its  car- 
riage. The  owner  has  nothing  to  do  with  these  matters. 
He  receives  his  charter  money  from  the  charterers  and 
that  is  all;  and  that  is  not  freight,  for  it  has  to  be  paid  if 
there  never  were  a  pound  of  cargo  placed  on  the  ship;  and, 
in  many  cases,  as  has  been  shown,  it  would  have  to  be 
paid  although  vessel  and  cargo  were  lost  on  the  voyage, 
and  the  charterers'  right  to  receive  freight  for  the  trans- 
portation of  the  goods  had  perished  with  them.  Under 
such  circumstances,  if  there  is  any  one  who  had  no  insu- 
rable iuterest  in  the  vessel's  "freight,"  eo  nomine^  pending 
the  existence  of  that  charter-party,  the  owner  of  the  ship 
is  that  person,  and  not  the  charterer.  The  owner,  it  might 
much  more  reasonably  be  held,  could  not  insure  his  inte- 
rest under  that  charter  as  freight,  eo  nomine,  without  suf- 
fering the  consequences  of  a  misdescription  of  interest 
And  so  we  find,  from  the  testimony  in  this  very  case,  that 
the  owners  of  the  "Mermaid"  did  not  insure  their  interest 
simply  as  "freight."  They  insured  it  as  an  "interest  on 
freight  or  chabter  of  the  bark  Mermaid."  In  one  of  the 
cases  already  referred  to,  {Clark  v.  Ocean  Ins.  Co.j  16  Pick., 
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294,)  the  same  position  is  taken  respecting  the  rights  of 
owner  and  charterer.  The  Courts  there  say  that  money- 
paid  for  the  hire  of  a  ship  for  a  term  of  years  is  no  more 
to  be  termed  "freight"  than  money  paid  for  an  absolute 
property  in  a  ship  would  be. 

These  views  will  be  further  confirmed  by  a  consider- 
ation of  the  suggestion,  for  which  authorities  were 
cited  by  the  defendants,  that  the  only  insurable  interest 
which  the  plaintiffs  as  charterers  could  have,  would  be 
the  surplus  or  profits  of  the  voyage,  that  is,  the  excess  (if 
there  should  be  any)  of  their  receipts  for  the  transpor- 
tation of  the  cargo  over  and  above  the  amount  which 
they  should  pay  to  the  owner  according  to  the  charter 
party.  This  rule,  or  measure  of  interest,  may  be  properly 
applied  in  the  ordinary  case  of  a  charter  piui:y  for  a  par- 
ticular voyage,  under  which  nothing  is  to  be  paid  by  the 
charterer  to  the  owner,  nor  received  by  him  from  the 
freighters,  unless  the  voyage  is  performed.  Under  a  charter 
party  of  that  kind,  the  interest  of  the  charterer  is  the  sur- 
plus that  may  remain  of  the  freight,  after  deducting  from 
it  the  amount  of  charter  money  to  be  paid  to  the  owner ; 
and  the  comparison  of  these  two  amounts — the  freight 
and  the  charter  money — will,  at  all  times,  show  whether 
the  charterer  has  or  has  not  an  insurable  interest,  and  its 
extent,  if  he  has  any.  But  in  the  other  case  of  a  charter 
party,  such  as  the  plaintiffs',  it  would  be  impossible  to 
apply  this  rule,  or,  by  any  such  process  as  that  stated,  to 
determine  the  charterer's  interest.  The  circumstances  of 
the  case,  being  wholly  different,  would  not  permit  it.  In 
the  case  of  the  plaintiffs,  the  amount  of  the  freight  list  is 
known,  but  the  amount  which  the  charterer  is  to  pay 
during  that  particular  voyage,  is  wholly  unknown,  because 
it  is  dependent  upon  the  length  of  time  which  the  voyage 
will  consume,  and  that  is  entirely  uncertain.  It  will  not 
obviate  this  objection  to  say,  that  it  may  be  calculated 
and  ascertained  after  the  voyage  is  performed,  because 
the  charterer  must  have  a  certain  indefeasible  interest 
when  the  policy  is  issued ;  and  it  would  be  an  absurdity 
Bosw.— Vol.  Vni.    72 
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to  assert  that  he  had  an  insurable  interest  when  the  insor- 
ance  was  eflfected,  but  that  as  he  proceeded  on  the  voyage, 
delayed  by  adverse  winds  and  currents,  it  disappeared 
gradually  and  totally  as  payments  came  due  and  were 
made  by  him  from  time  to  time  upon  account  of  the 
charter  party.  Again,  a  voyage  may  be  so  unusually 
protracted  by  unpropitious  events,  that  the  charterer 
duriug  its  progress  would  pay  the  ship-owner  monthly  hire 
to  twice  the  amount  of  the  freight;  and  his  doing  so 
would,  according  to  this  rule,  limiting  the  charterers 
interest  to  profits  or  surplus,  profluce  the  irrational  conse- 
quence, that  as  he  could  now  make  no  profits  by  the 
freight,  he  had  no  insurable  interest  iu  it ;  although  after 
making  those  monthly  payments,  the  freight  continued  to 
be  just  as  much  his  exclusive  property,  was  just  as  valua- 
ble to  him,  and  all  his  interest  in  it,  and,  in  the  voyage, 
was  just  as  much  at  risk,  as  it  ever  had  been  or  could 
be.  It  is  said  in  the  cases  cited  by  the  defendants  on  this 
point,  that  the  underwriters  should  be  relieved  from  their 
liability  on  the  policy  in  case  of  loss,  because  the  charterer 
by  the  same  loss  would  be  relieved  from  his  liability  to 
the  owner;  but  in  the  case  of  a  charter  party  like  the 
present  one,  the  loss  of  the  vessel  upon  any  voyage  would 
not  always,  nor  certainly  relieve  the  charterer  from  lia- 
bility to  pay  the  monthly  hire.  A  case  can  be  supposed 
in  which  the  vessel  might  be  thirty-two  days  at  sea.  On 
the  thirty-first  day,  the  monthly  hire,  exceeding  the  whole 
freight  might  fall  due,  and  be  paid  by  the  charterer.  On 
the  thirty-second  day  the  vessel  might  be  lost  within  sight 
of  its  port  of  destination.  The  charterer,  in  such  case, 
would  have  been  discharged  from  nothing,  for  he  had  just 
paid  the  monthly  hire ;  but  yet  his  insurance  would  be 
rendered  void  by  this  theory,  that  the  charterer  has  only 
an  insurable  interest  when  he  makes  a  profit  by  the 
voyage.  Being  impoverished  by  the  concurrence  of  pay- 
ments on  his  charter,  and  loss  of  his  freight  by  shipwreck, 
he  has,  according  to  the  principles  contended  for,  no 
indemnity.    The  case  might  be  presented  under  an  end- 
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less  variety  of  circumstances,  all  illustratiDg  in  like  man- 
ner the  injustice  or  absurdity  of  applying  the  doctrine  to 
the  rights  of  charterers  such  as  the  plaintiffs.  But  it  is 
not  necessary  to  multiply  instances.  They  will  suggest 
themselves  to  every  mind,  upon  slight  reflection.  It 
would  seem  to  be  almost  as  reasonable  for  an  underwriter 
to  claim  exemption  from  obligation,  in  case  of  loss,  to 
pay  a  ship-owner  who  had  insured  his  freight,  on  the 
ground  that  by  tlie  shipwreck  the  owner  was  absolved 
from  liability  for  the  seaman's  wages,  as  to  claim  the  dis- 
charge which  is  set  up  in  the  present  case. 

The  conclusions  on  this  point  may  be  stated  briefly  by 
saying  that  a  charterer  under  a  charter  like  that  held  by 
the  plaintiffs,  has  always  an  insurable  interest  in  the 
fireight,  that  such  interest,  not  being  dependent  upon  any 
question  of  profits  nor  capable  of  being  ascertained  at  the 
time  of  issuing  the  policy  by  a  calculation  of  the  profits 
of  any  particular  voyage  insured,  but  being  an  absolute 
interest,  the  ship's  freight  list  must,  ez  necessitate  rei,  be 
accepted  as  the  true  measure  of  the  charterer's  interest. 
His  title  to  and  interest  in  the  freight  insured  for  any  par- 
ticular voyage  are  of  the  same  nature  as  a  ship-owner's, 
they  are  co-extensive  with  the  whole  freight. 

Some  objection  to  the  plaintiffs'  recovery  has  been  sug- 
gested, on  the  ground  that  it  would  be  permitting  a  double 
insurance  of  the  same  subject ;  that  the  ship-owners  hav- 
ing obtained  indemnity  for  loss  under  their  policy,  freight, 
as  a  subject  of  insurance,  in  this  case,  was  exhausted. 
But  that  is  not  correct.  Owners  of  different  interests  in 
the  same  subject,  mortgagor  and  mortgagee,  consignor  or 
consignee,  ship-owner  and  charterer,  may  each  insure  his 
separate  interest  in  the  same  subject ;  and  a  claim  or  re- 
covery by  one  will  not  affect  the  rights  of  the  other. 
Nothing  is  better  settled  than  this.  Double  insurance  ex- 
ists only  where  one  person  effects  two  insurances  of  the 
same  subject.  On  this  whole  subject,  then,  the  conclusions 
to  which,  I  think,  the  law  and  the  facts  irresistibly  lead, 
are  these : 
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1.  That  when  the  charter  money  under  a  charter  party 
for  a  particular  voyage  is  payable  only  on  the  due  per- 
formance of  the  voyage,  the  charterer  has  no  insurable 
interest,  unless  the  freight  or  benefit  to  accrue  to  him  from 
the  voyage  exceeds  in  value  what  he  has  to  pay  to  the 
owner ;  or,  as  it  is  stated  in  1  Phil,  on  Ins.,  ^  483,  "  If 
the  amount  to  be  paid  by  the  charterer  to  the  owner  is 
equal  to  that  which  he  will  receive,  hoth  depending  on  the 
same  contingencies^  the  charterer  has  no  insurable  interest 
in  freight,  as  he  can  neither  gain  nor  lose  by  its  being 
earned  or  lost."  But  if  the  freight  or  benefit  to  accrue  to 
him  does  exceed  what  he  has  to  pay  to  the  owner,  he  has 
an  insurable  interest  to  the  extent  of  that  surplus  or  profit. 

2.  That  when  the  charterer  has  an  insurable  interest  in 
the  surphis  or  profits,  under  such  a  charter  as  is  just  men- 
tioned, the  more  reasonable  doctrine,  (although  there  is  a 
conflict  of  authorities  on  the  question,)  is,  that  he  can 
insure  such  interest  as  "  freight "  eo  noniine,  (1  Phil,  on 
Ins.,  '^^  480,  483 ;  Clark  v.  Ocean  Ins.  Co.,  16  Pick,  289 ;) 
and  if  any  objection  of  fraudulent  concealment  or  misde- 
scription is  made,  the  charterer  should  be  permitted  to 
give  the  truth  in  evidence,  and  show  (if  such  was  the  fact) 
that  there  was  no  fraudulent  suppression,  but  that,  on  the 
contrary,  the  insurer  had  full  information  and  knowledge 
of  the  true  character  of  the  subject  or  interest  insured. 

3.  But  under  a  charter  party  for  the  hire  of  a  ship  for  a 
term  of  years,  or  other  definite  term,  the  hire  being  paya- 
ble monthly,  or  upon  the  expiration  of  other  stated  periods 
of  time,  without  reference  to  the  performance  of  any  par- 
ticular voyage  or  voyages,  the  charterer,  as  it  respects  the 
freight  of  the  vessel,  stands  pro  hac  vice  in  the  place  of 
the  ship-owner;  the  whole  freight  upon  each  voyage 
belongs  to  him;  is  his  property,  absolutely  and  exclu- 
sively; his  interest  in  it  is  co-extensive  with  it,  is  nothing 
but  "  freight ;"  can  be  so  well  described  by  no  other  term 
than  "freight,"  and  is  properly  insured  as  "freight,"  eo 
nomine — the  insurance  being,  not  of  his  general  or  entire 
interest  in  the  charter,  which  would  reach  to  futiu-e  voya- 
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ges,  bot  of  his  interest  in  the  freight  of  one  particular 
Toyage,  as  is  the  case  in  the  policy  now  under  conside- 
ration. 

4.  That  the  valuation  of  the  subject  insured  being  ex- 
cessive in  a  policy,  does  not  render  it  a  wager  policy,  if 
the  insurer  had  a  substantial  insurable  interest,  unless  the 
disproportion  is  so  gross  as  to  produce  the  conviction  that 
the  valuation  could  only  have  been  intended  by  the  par- 
ties as  a  wager,  and  not  for  any  purpose  of  indemnity; 
which  cannot  be  said  of  the  valuation  in  the  present 
action.  In  cases  of  important  discrepancy  between  the 
real  and  the  policy  valuation,  arising  from  exaggerated 
expectations  of  profit,  or  other  excusable  error,  the  Court 
will  give  judgment  according  to  the  true  value,  and  I 
think  that  this  is  one  of  those  cases ;  and  I  will  add  what 
I  have  omitted  before,  that  we  have  no  knowledge  or 
information  of  the  law  of  Ohina  on  the  subject,  if  it  has 
any;  and  that  this  contract  must  be  judged  by  the  laws 
of  New  York. 

5.  That  freight  is  not  earned  upon  goods  taken  by  sal- 
vors from  a  wreck,  so  as  to  make  a  loss  of  freight  partial 
instead  of  total,  when  those  goods  are  sold  and  their  pro- 
ceeds wholly  appropriated  to  the  payment  of  salvage 
under  legal  proceedings  taken  by  the  salvora 

In  my  opinion,  therefore,  a  new  trial  should  be  ordered 
in  this  case,  with  costs  to  abide  the  event;  the  rights  of 
the  parties  to  be  ascertained  upon  the  principles  above 
declared. 
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Ohaelbs  H.  Platt,  Plaintiff  and  Appellant,  t?.  Ar.FBED 
F.  Thorn  and  Isaac  Newton,  Defendants  and  Be- 
spondents. 

1.  The  objection  that  a  Referee*8  report  does  not  state  the  facts  found  and  his 
conclusions  of  law  separately,  cannot  be  raised  on  an  appeal  irom  the  judg- 
ment entered  on  the  report,*  but  only  by  a  motion  at  special  term  to  correct 
the  report 

2.  On  an  appeal  in  such  case,  the  Court  will  not  interfere  with  the  Referee's 
rejection  of  part  of  the  plaintiflf 's  demand,  and  bis  allowance  of  a  counter- 
claim made  by  the  defendant^  where  these  were  apparently  tlie  result  of 
his  determination  of  facts,  and  are  sustained  by  some  evidence,  and  not 
against  such  weight  of  evidence  as  to  justify  setting  aside  the  report  on  that 
ground. 

3.  To  show  that  a  particular  debt  was  included  in  an  assignment  of  assets 
made  by  partners  on  the  dissolution  of  their  firm,  it  is  admissible  to  prove^ 
by  a  witness,  that  it  was  included,  and  was  specified  in  the  inventory  pre- 
pared for  the  purpose,  without  producing  the  inventory. 

4.  In  an  action  in  which  the  defendants  had  set  up  a  counterclaim,  one  of 
them,  being  examined  as  a  witness,  testified  that  the  demand  had  been 
assigned,  among  other  things,  to  himself  by  the  other  defendant :  Hdd^ 
that  defendants  might  prove  by  another  witness,  that  the  demand  was 
expressly  excepted  from  the  assignment,  and  that  the  defendant  who  had 
taken  the  assignment  had  agreed  to  defend  the  suit  and  enforce  the  coun- 
terclaim for  benefit  of  both  defendants. 

(Before  Robertson  and  "White,  J.  J.) 

Heard,  March  14  j  decided,  November  8,  1861. 

AppBAii  from  a  judgment  entered  on  the  report  of  a 
Beferee. 

This  action  was  by  Charles  H.  Piatt  against  Alfred  F. 
Thorn  and  Isaac  Newton  ;  and  the  complaint  stated  as  a 
cause  of  action,  that  the  defendants  were  indebted  to  the 
plaintiffs  on  an  account  for  goods  sold  and  delivered.  Tbe 
answer  of  the  defendants,  among  other  things,  set  np  that 
on  the  20th  of  December,  1858,  the  plaintiff  became  in- 
debted to  the  firm  of  J,  J.  Jones  &  Co.,  in  the  sum  of 
$111.12,  for  the  use  and  occupation  of  a  loft,  at  the  yearly 
rent  of  $200 ;  and  being  so  indebted,  promised  to  pay  the 
same,  and  that  on  said  day,  Jones  &  Co.  duly  assigned  the 
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same  to  the  firm  of  Thorn,  Jones  &  Newton.  That  on 
the  23d  of  April,  1859,  the  plaintiff  became  indebted  to 
the  firm  of  Thorn,  Jones  &  Newton,  in  the  further  sum  of  . 
$68.33,  for  the  use  and  occupation  of  the  same  loft  upon 
the  same  terms,  and  that  on  the  23d  day  of  April,  1859, 
Thorn,  Jones  &  Newton'' duly  assigned  said  claims  for  the 
use  and  occupation  of  said  premises,  to  the  firm  of  Thorn 
&  Newton.  That  on  the  30th  day  of  April,  1859,  the 
plaintiff,  being  so  indebted  to  said  defendants,  became  in- 
debted to  them  in  the  further  sum  of  $3.88,  for  the  use 
and  occupation  of  said  premises  from  the  23d  day  of 
April,  1859,  to  the  30th  day  of  April,  1859.  And  it  alleged 
a  promise  to  pay  the  aggregate  rents  to  defendants. 

The  cause  was  brought  to  trial  before  Charles  A.  Pea- 
body,  Esq.,  as  Eeferee,  on  the  8th  of  June,  1860.  The 
defendant  Thorn  being  sworn  as  a  witness  for  the  defense, 
testified  that  there  was  no  special  assignment  of  the  rent 
ftom  the  old  firm  to  the  new  firm  of  Thorn  &  Newton ; 
but  that  it  was  put  down  in  the  inventory  of  the  stock,  as 
BO  much  due  the  new  firm.  He  stated  that  in  the  inven- 
tory the  amount  was  included  in  an  aggregate  of  rents 
due  from  all  the  tenants  and  occupants  under  the  old 
firm. 

After  defendants  rested,  plaintiff's  Counsel  moved  to 
strike  out  the  testimony  of  Thorn  in  relation  to  the  assign- 
ment of  the  rent,  unless  the  inventories  spoken  of  by  him 
were  produced,  as  it  appeared  in  his  cross-examination  that 
whatever  was  assigned  to  the  defendants  was  in  the  inven- 
tories, and  they  were  the  best  evidence. 

The  motion  was  denied,  and  plaintiff's  Counsel  excepted. 

This  defendant  subsequently  testified  that  in  April,  1860, 
he  purchased  the  stock  and  assets  of  the  firm  of  Thorn  & 
Newton,  who  were  the  defendants  in  this  action,  and  that 
the  assets  included  the  rent  due  them. 

The  plaintift^'s  Counsel  then  moved  to  strike  out  all  the 
defendants'  testimony  relating  to  the  rent,  on  the  ground 
that  it  now  appeared  from  the  testimony  of  the  defendant 
Thorn,  that  all  rent  due  the  old  firms,  J.  J.  Jones  &  Co., 
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and  Thorn,  Jones  &  Ne^vton,  and  Thom  &  Newton,  was 
transferred  to  the  defendant  Thorn,  in  April,  1860,  and 
that  the  same  was  not  the  subject  of  a  counterclaim  by 
the  two  defendants,  Thom  &  Newton,  jointly. 

The  defendants'  Attorney  objected,  he  offering  to  swear 
that  the  counterclaim  set  up  in  the  answer  was  expressly 
reserved  from  the  sale  of  the  assets  of  Thom  &  Newton, 
and  that  it  was  agreed  that  Mr.  Thom  should  defend  this 
suit  for  and  in  behalf  of  himself  and  Newton,  and  that 
the  counterclaim  should  remain  jointly  between  them — 
should  remain  as  it  was,  excepted  from  the  sale. 

To  this  oflfer  plaintiflf 's  Counsel  objected,  but  the  objection 
was  overruled  and  the  oflfer  allowed  and  plaintifT  excepted, 
and  this  testimony  of  the  defendants'  Attorney  having 
been  received,  the  plaintiff's  Counsel  then  renewed  his 
motion  to  strike  out  the  evidence,  but  it  was  denied  by  the 
Beferee,  and  plaintiff's  Counsel  excepted. 

The  Eeferee  reported  in  favor  of  the  plaintiff  for  a  part 
of  the  amount  he  had  claimed  due  to  him,  and  in  favor 
of  the  defendants  for  a  part  of  their  counterclaim  for  rent, 
&c.,  and  that,  on  the  whole,  the  defendants  were  entitled 
to  judgment  for  a  small  balance,  with  costs. 

The  plaintiff  excepted  to  the  report  and  appealed  from 
the  judgment  entered  thereon. 

M.  L.  Townsendy  for  plaintiff,  (appellant,)  insisted: 
I.  That  plaintiff  was  entitled  to  recover  his  whole 
demand, 
n.  That  the  counterclaim  was  not  admissible. 

III.  That  the  testimony  of  defendant's  Attorney  should 
not  have  been  received. 

IV.  That  plaintiff's  motion  to  strike  out  the  defendant's 
testimony  as  to  the  assignment  and  inventory,  should  have 
been  granted. 

John  D.  MoneUj  for  defendants,  (respondents,)  urged: 
I.  That  the  Eeferee  properly  rejected  part  of  plaintiff's 
claim. 


L 
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II.  That  he  properly  found  that  the  counterclaim  be- 
longed to  both  defendants. 

III.  That  his  error  in  not  stating  conclusions  of  law 
and  of  fact  separately,  was  not  available  on  the  appeal. 
{Ingrdham  v.  GUbert,  20  Barb.,  151.) 

IV.  That  the  fiudings  not  being  clearly  against  evidence, 
nor  the  result  of  partiality,  should  not  be  interfered  with. 

Y.  That  a  report  need  not,  as  part  of  the  record,  state 
the  conclusions  of  law  and  of  fact  separately ;  such  a  state- 
ment only  being  necessary  in  a  case  settled;  and  that  a 
case  without  such  findings  presents  nothing  for  review* 
{Johnson  v.  Whitlock,  3  Kern.,  344;  Westcott  v.  Thompson 
et  ai.,  2  Smith,  613 ;  Otis  v.  Spencer,  6  Abb.  Pr.  B.,  127.) 

By  the  Coubt — Whitb,  J.  This  action  was  brought 
to  recover  $195.03,  with  interest  alleged  to  be  due  to  the 
plaintiff  from  the  defendants,  for  goods  sold  and  delivered 
by  him  to  them. 

The  defendants  pleaded  in  abatement,  that  one  John  J. 
Jones  was  a  partner  of  the  defendants  at  the  time  of  the 
transactions  upon  which  the  plaintiff's  alleged  claim  is 
founded;  and  they  also  set  up  a  counterclaim  to  the 
amount  of  $198.28. 

The  cause  was  referred,  testimony  was  taken,  and  the 
Seferee  reported  that  the  sum  of  one  dollar  and  forty-two 
cents  was  due  to  the  defendants,  for  which  they  were  enti- 
tled to  judgment  against  the  plaintiff.  The  Beferee  did 
not  state  the  facts  found  by  him  and  his  conclusions  of 
law  separately. 

The  plaintiff  has  appealed  from  the  judgment  entered 
on  this  report,  and  alleges  as  error  that  the  Beferee  found 
adversely  to  him  on  certain  items  of  his  account  against 
the  defendants;  and  secondly,  that  no  part  of  the  defend- 
ants' counterclaim  should  be  allowed,  and  he  has  also 
excepted  to  the  admission  by  the  Beferee,  of  certain  ques- 
tions put  by  the  defendants'  Counsel  to  one  of  the  wit- 
nesses, and  to  the  denial  by  the  Beferee  of  certain  motions 
made  by  him  to  strike  out  or  exclude  portions  of  the  de- 
Bosw.— Vol.  VIII.     73 
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fondants'  testimony.  Objection  is  also  made  by  the  plain* 
tifT,  that  the  Eeferee  did  not  state  the  facts  found  by  him, 
and  his  conclusions  of  law  separately. 

This  last  objection  cannot  be  entertained  on  the  a^u- 
ment  of  the  appeal.  It  could  only  have  been  presented 
upon  motion  at  Special  Term,  to  correct  the  Referee's 
report. 

The  rejection  of  any  part  of  the  plaintiff's  claim,  and 
the  admission  of  the  defendants'  counterclaim,  by  the 
Beferee,  were,  so  far  as  we  can  judge  from  his  report  and 
the  proceedings  before  him,  the  result  of  his  determina- 
tion of  questions  of  fact  in  the  case ;  and  as  there  was,  at 
least,  some  testimony  to  sustain  his  finding  upon  those 
questions,  and  no  such  preponderance  of  proof  on  the 
other  side,  as  would  justify  the  Court  in  setting  aside  his 
report  as  being  against  the  weight  of  evidence,  we  ought 
not  to  interfere.  We  also  think,  that  there  was  no  mate- 
rial error  in  any  of  the  other  matters  presented  by  the 
appellant. 

The  judgment  must,  therefore,  be  affirmed  with  costs. 


HBimY  SoLMS,  Plaintiff  and  Appellant,  v.  The  Eutgebs 
Fire  Insurance  Compant,  Defendants  and  Eespon- 
dents. 

1.  An  insurance  company,  issuing  a  policy  at  the  instance  of  another  com- 
pany to  whom  the  original  application  for  insurance  was  made,  or  at  the 
instance  of  the  broker  employed  by  the  latter  to  examine  the  premises, 
are  not  chargeaUe  with  notice  of  material  facts,  known  to  the  latter  com- 
pany and  the  broker,  but  not  communicated  to  the  former. 

2.  The  defendants  having  issued  a  policy  to  A.  H.  Q.,  upon  property  which, 
in  fact,  belonged  to  Charlotte  Q.,  his  wife,  were  asked  to  correct  this  error, 
and  to  make  the  loas  payable  to  the  wife's  mortgagee ;  and  their  secretary 
merely  indorsed  a  memorandum  that  the  lossy  if  any,  was  payable  to  the 
mortgagee. 

HeM,  that  this  did  not  amount  to  a  new  engagement  with  the  mortgagee, 
which  would  render  the  policy  effectual  in  favor  of  the  latter. 
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Heldfarlher,  that  the  mortgagee  having  accepted  the  policy,  with  this 
indorsement,  and  without  a  correction  of  the  mistake  in  the  name  of  the 
insured,  it  was  too  late,  after  a  loss,  to  alter  or  reform  it. 
(Before  Robertson  and  White,  J.  J.) 

Heard,  March  4 ;  decided,  November  8,  1861. 

Appeax  from  a  judgment  entered  xcpou  an  order  dis- 
missing the  complaint  at  the  trial. 

The  action  was  brought  by  Henry  Solms  against  the 
Eutgers  Fire  Insurance  Company  of  the  City  of  New 
York,  to  recover  upon  a  policy  of  fire  insurance,  issued  by 
the  defendants,  and  by  their  indorsement  made  payable  in 
case  of  loss  to  Mary  Entwistle,  a  mortgagee  of  the  pro- 
perty described  in  the  policy,  who  had,  before  this  action, 
assigned  the  policy  to  the  plaintiff. 

The  important  facts  are  stated  in  the  opinion  of  the 
Court ;  in  addition  to  which  it  may  be  mentioned,  that 
the  only  evidence  as  to  the  relation  between  the  defend- 
ants and  the  agent  or  broker,  Burnett,  through  whom  the 
insurance  was  effected,  was  bis  testimony  that  he  did  not 
act  for  them  as  agent,  but  that  he  acted  as  broker. 

The  cause  was  tried  before  Mr.  Justice  Eobbrtson  and 
a  Jury,  on  the  20th,  24th  and  25th  of  April,  1860. 

After  plaintiff  rested,  the  defendants  moved  that  the 
complaint  be  dismissed,  and  the  motion  being  granted,  the 
plaintiff  excepted ;  and  from  the  judgment  of  dismissal 
took  this  appeal. 

William  M,  Peck,  for  the  plaintiff,  (appellant.) 

I.  The  policy,  as  originally  issued,  was  a  valid  policy 
to  Charlotte  Quisse,  and  is  to  be  treated  as  if  in  her  name. 

Defendants  must  be  held  as  notified  of  the  state  of  the 
title  when  they  issued  the  policy,  and  are  estopped  from 
saying  that  she  is  not  the  party  insured. 

Again,  the  policy  may  be  treated  as  running  to  her  by 
the  name  of  A.  H.  instead  of  Charlotte  Quisse,  she  being 
intended  by  the  former  name.  The  parties  to  an  instru- 
ment may  describe  themselves  in  it  as  they  choose ;  and 
extrinsic  evidence  as  to  who  is  intended  by  the  instrument, 
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simply  fits  the  name  to  its  subject  by  explaining  who  is 
signified,  and  does  not  vary  the  terms.  {Benjamin  y.  The 
Saratoga  Mut  Im.  Co.,  17  N.  Y.  E.,  415.) 

The  erroneous  part  of  a  descriptiv^e  clause  may  be 
rejected  if  the  residue  of  the  clause  furnishes  the  basis  of 
identification.  The  error  was  on  the  part  of  the  Oom- 
pany,  and  they  cannot  take  advantage  of  it.  {Plumb  v. 
The  Cattaraugus  County  Mut.  Ins.  Co.,  18  N.  Y.  E.,  392 ; 
Clark  V.  Owens,  18  N.  Y.  E.,  434.) 

If  the  error  required  correction  in  equity,  it  was  compe- 
tent for  the  Court  to  direct  the  Jury,  if  they  so  found,  to 
treat  the  policy  as  corrected  and  to  return  a  verdict  accord- 
ingly. 

II.  If  the  policy,  as  originally  issued,  was  invalid,  it 
became  valid  from  the  after  acts  of  the  Company. 

The  Secretary's  interlineation  made  it  valid.  {Bank  of 
Yergemies  v.  Warren,  7  Hill.,  91 ;  Dawes  v.  The  North  River 
Ins.  Co.,  7  Cow.,  462 ;  Conover  v.  The  Mutual  In^.  Co.  of 
Albany,  3  Denio,  264 ;  S.  C,  1  Cooist,  291.) 

Upon  notice  of  the  defect,  and  of  the  true  state  of 
ownership,  and  a  request  by  the  owner  and  mortgagee, 
the  Company  consented  that  the  policy  should  stand  for 
the  benefit  of  the  mortgagee,  retained  the  unearned  portion 
of  the  premium,  and  made  the  interlineation.  By  tUs 
they  are  estopped  from  setting  up  the  previous  defect. 
{BenjambiY.  Saratoga  County  Mut  Ins.  Co.,  17  N.  Y.E.,  415; 
Cfrosvenor  v.  Atlantic  Fire  Ins.  Co.  of  Brooklyn,  Id.,  391.) 

The  notice  that  the  loss,  if  any,  was  to  be  paid  to  En- 
twistle,  was  equivalent  to  notice  that  she  had  acquired  an 
interest  in  the  policy,  and  the  promise  to  pay  to  her  as 
expressed  by  the  interlineation  of  that  date,  was  eqidvalent 
to  an  assumption  by  the  Company  that  she  had  an  interest 
and  a  waiver  of  any  further  information.  {Hooper  v.  Hud- 
son River  Fire  Ins.  Co.,  17  N.  Y.  E.,  424.) 

C.  A.  Nichols,  for  defendants,  (respondents.) 
I.  No  action  can  be  maintained  unless  the  assured  had 
an  interest  at  the  time  of  the  insurance.  {Barker  v.  The 
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Marine  Im.  Co.,  2  Masou's  E.,  369 ;  Graves  v.  The  Boston 
Mar.  Ins.  Co.,  2  Oranch,  419 ;  De  Forest  v.  Fulton  Fire 
Ins.  Co.,  1  Hall,  86.) 

n.  The  written  contract  cannot  be  varied,  but  may  be 
reformed  upon  due  allegation  and  proof  of  either  fraud  or 
mistake.  It  must  be  proved  that  Chariotte  was  the  per- 
son with  whom  the  defendants  contracted,  and  through 
fraud  or  mistake  they  made  a  policy  which  did  not  set  forth 
their  contract. 

in.  There  is  no  evidence  whatever  that  the  defendants 
ever  agreed  to  insure  Charlotte  Quisse,  or  were  requested  to 
insure  her,  or  ever  heard  of  her  before  making  the  policy. 

IV.  Neither  the  Stuyvesant  Insurance  Company,  nor 
the  plaintiff's  witness,  Burnett,  were  the  agents  of  the  de- 
fendants for  any  purpose.  They  were  the  agents  of  the 
plaintiff's  assignor. 

V.  If  they  were,  they  certainly  were  not  agents  to  in- 
sure; and  it  is  not  pretended  that  the  defendants  had 
information  that  Charlotte  Quisse  wanted  to  get  insurance. 

VI.  The  indorsement  of  November  7th,  1856,  simply 
made  the  mortgagee  the  appointee  of  the  person  insured, 
and  did  not  change  the  nature  of  the  contract.  {Grosvenor 
V.  Atlantic  Ins.  Co.,  17  N.  Y.  E.,  391.) 

VII.  Entwistle  had  full  information  of  the  nature  of 
the  policy,  and  her  rights  under  it,  when  she  accepted  it 
with  the  indorsement. 

By  the  Coubt — ^Whitb,  J.  Charlotte  Quisse  was  the 
owner  of  certain  property  in  Morrisania,  Westchester 
County,  in  April,  1856,  and  desiring  to  have  it  insured  for 
$4,000,  she  sent  her  husband,  A.  H.  Quisse,  to  the  City  of 
Kew  York  to  obtain  the  desired  insurance.  He  applied 
accordingly  at  the  Stuyvesant  Insurance  Company  and 
told  them  verbally  that  his  wife  owned  the  property  to  be 
insured,  and  desired  to  have  an  insurance  of  her  interest 
in  it.  A.  H.  Quisse  was  a  German  and  read  and  spoke 
English  imperfectly.  Charlotte,  his  wife,  was  more  igno- 
rant still,  and  could  neither  read  nor  write.    The  Stuyve- 
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sant  Company,  in  reply  to  his  application,  received  from 
Mm  the  iifty  dollars  which  his  wife  had  given  him  to  pay 
the  premium,  and  said  they  would  send  Mr.  Burnett,  their 
Surveyor,  to  see  the  property,  the  next  day.  Burnett  was 
at  that  time  a  broker,  obtaining  insurances  for  both  the 
Stuy vesant  and  the  Eutgers  Insurance  Companies,  mak- 
ing a  commission  upon  such  insurances  as  he  obtained. 
He  called  the  next  day  at  the  house  of  the  Quisses  in 
Morrisania  and  saw  the  property ;  and  the  testimony  is 
conflicting  as  to  what  passed  at  that  time  and  place,  on 
the  subject  of  the  person  whose  interest  was  to  be  insured. 
Both  the  Quisses  testify,  that  they  told  Burnett  that  the 
insurance  was  to  be  for  the  wife:  that  it  was  to  be  in  her 
name.  Burnett  swears  to  the  contrary — that  the  wife  said 
nothing,  and  that  A.  H.  Quisse  said,  in  reply  to  an  inquiry 
made  by  him  (Burnett),  "  that  the  insurance  was  to  be  in 
his,  A.  H.  Quisse's,  name."  He  testified  that  he  made  a 
special  inquiry  of  Quisse,  at  the  time,  on  this  point,  because 
he  knew  that  the  property  stood  and  was  assessed  in  the 
name  of  Charlotte  Quisse. 

After  the  lapse  of  a  few  days,  A.  H.  Quisse  called  at 
the  oflice  of  the  Stuyvesant  Insurance  Company  for  the 
policy.  They  handed  him  two  policies,  one  made  by  them- 
selves for  $1,590,  and  the  other  made  by  the  defendants 
for  $2,100.  Quisse  expressed  surprise  at  receiving  two 
policies.  The  officer  of  the  Stuyvesant  Company  told  him 
it  was  all  right,  that  the  Eutgers  Company  was  as  good 
as  theirs,  which  assurance  satisfied  him.  On  or  shortly 
before  November  7,  1856,  A.  H.  and  Charlotte  Quisse 
called  on  William  K.  Thorn,  Attorney  for  Mrs.  Mary 
Entwistle  and  August  Kannibly,  who  had  each  a  separate 
mortgage  on  the  insured  property.  They  called  with  the 
intent  to  assign  one  of  the  policies  of  insurance  to  Mrs. 
Entwistle  and  the  other  to  Kannibly  as  further  security 
for  the  respective  mortgage  debts.  Mr.  Thorn,  knowing 
that  Charlotte  Quisse  owned  the  mortgaged  property, 
called  the  attention  of  the  Quisses,  upon  looking  at  the 
policies,  to  the  fact  that  the  insurance  in  both  policies 
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was  of  A.  H.  Qiiisse's  interest  in  the  property,  T^ho  had  no 
title  to  any  of  it,  instead  of  Charlotte  Quisse's,  who  was  its 
owner.  The  Quisses  thereupon  left  the  policies  with  Mr. 
Thorn  to  have  this  error  corrected  and  the  policies  made 
payable,  respectively,  one  to  Mrs.  Entwistle  and  the  other 
to  ELannibly ;  and  on  that  or  the  next  day,  Mr.  Thorn  sent 
the  policies  by  a  clerk  in  his  office  to  the  respective  Insu- 
rance Companies  to  have  them  altered  as  proposed. 

The  Stuyvesant  Insurance  Company  altered  their  policy 
by  indorsing  on  or  inserting  in  it  the  words  '^  Charlotte 
Quisse  is  recognized  as  the  owner  of  the  above,  November 
8th,  1856,  loss,  if  any,  payable  to  August  Kannibly." 

The  Eutgers  Insurance  Company  (the  defendants)  al- 
tered their  policy  only  by  inserting  in  it  the  words  "  Nov. 
7,  '56,  loss,  if  any,  payable  to  Mary  Entwistle." 

Mr.  Thorn's  clerk  testified  that  when  he  took  the  policy 
in  suit  to  the  office  of  the  defendants'  Company  to  be 
altered,  he  told  the  Secretary  of  the  Company,  who  made 
the  alteration,  that  the  property  was  owned  by  Charlotte 
Quisse  at  the  time  the  policy  was  issued,  and  that  the 
loss,  if  any,  should  be  made  payable  to  Mary  Entwistle, 
The  Secretary  made  the  alteration  in  the  manner  above 
stated,  and  handed  it  back  to  Mr.  Thorn's  clerk,  who  did 
not  examine  it ;  and  no  one  appears  to  have  looked  at  it 
again  until  after  the  destruction  of  the  property  by  fire,  in 
December,  1856. 

This  action  is  now  brought  upon  the  defendant's  policy, 
on  the  allegation  that  the  defendants,  at  the  time  of  issu- 
ing the  policy,  were  informed  that  the  person  to  be  insured 
was  ^'Charlotte"  Quisse — that  the  application,  in  fact,  for 
insurance,  was  by  her,  and  by  no  one  else, — and  that,  by 
mistake,  the  name  of  "A.  H."  instead  of  "Charlotte" 
Quisse,  was  inserted  in  the  policy.  It  is  also  claimed  that 
the  notification  by  Mr.  Thorn's  clerk,  on  November  7, 
1856,  that  Charlotte  Quisse  was  the  owner,  and  the  in- 
dorsement by  the  Company  on  the  policy,  of  the  words, 
"Loss,  if  any,  payable  to  Mary  Entwistle,"  operated  as  a 
new  engagement  or  undertaking  between  the  defendants 
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and  Mary  Entwistle,  the  assignor  of  the  plaintiff,  in  this 
case,  and  ratified  the  policy  as  having  been  originally 
intended  for  Charlotte,  the  real  owner. 

But  this  theory  or  argument  entirely  fails,  becanse  the 
premises,  upon  which  it  is  foimded,  are  without  any  sup- 
port fix)m  the  testimony  produced  upon  the  trial. 

There  is  no  proof,  whatever,  that  either  the  Stuy vesant 
Insurance  Company,  or  Burnett,  or  any  other  person,  at 
or  before  the  time  of  issuing  the  policy,  informed  the 
defendants,  that  the  insurance  was  to  be  of  Charlotte 
Quisse's  interest.  On  the  contrary,  all  the  presumptions 
arising  from  the  facts  in  the  case,  and  all  the  direct  testi- 
mony on  the  point,  are  to  the  effect,  that  the  only  appli- 
cation made  to  the  defendants,  was  for  an  insurance  of 
the  property  and  interest  of  A.  H.  Quisse.  What  was 
said  to  Burnett  or  the  Stuy  vesant  Insurance  Company,  is 
of  no  importance  or  effect,  unless  it  was  communicated 
to  the  defendants  before  or  at  the  time  of  issuing  the 
policy.  It  may  be  true,  that  Burnett  and  the  Stuy  vesant 
Insurance  Company,  were  informed  of  the  fact  that  the 
property  belonged  to  Charlotte  Quisse,  and  were  requested 
to  insure  or  procure  insurance  of  her  interest;  yet,  unless 
that  information  and  request  were  communicated  to  the 
defendants,  they  cannot  be  affected  by  it,  or  be  deemed 
to  have  known  it,  and  to  have  committed  an  error  or  mis- 
take in  issuing  a  policy  in  the  name  of  A.  H.  Quisse. 
The  only  application  made  to  them,  was  an  application  to 
insure  A.  H.  Quisse's  interest;  and  that  they  have  done. 
Neither  the  Stuy  vesant  Insurance  Company,  nor  Mr.  Bur- 
nett, was  such  an  agent  of  the  defendants,  as  to  justify 
the  conclusion,  that  what  was  said  or  communicated  to 
them,  should  be  deemed  to  have  been  said  or  communica- 
ted to  the  defendants.  There  was  nothing,  therefore,  to 
submit  to  the  Jury  on  this  point.  Also,  the  notification 
given  by  Mr.  Thorn's  clerk,  either  taken  separately  or  in 
connection  with  the  defendant's  indorsement  on  the  policy, 
that  "the  loss,  if  any,  was  to  be  payable  to  Mary  Entwis- 
tle,"  did  not  change  the  contract  in  the  policy  as  to  the 
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interest  insured.  With  this  indorsement  added  to  it,  the 
contract  was,  that  whatever  loss  "J..  H.  Quisse"  should 
sustain  by  the  destruction  of  the  property,  should  be  paid 
to  Mary  Entwistle.  There  is  no  recognition  in  the  policy, 
nor  any  where  else,  by  the  defendants,  of  Charlotte  Quisse, 
as  interested  in  the  property.  The  fact,  that  the  policy 
was  not  altered  by  them  in  that  respect,  when  Mr.  Thorn's 
clerk  notified  their  secretary,  is  only  proof,  either,  that 
they  did  not  understand  that  any  request  was  made  to 
them  to  alter  the  policy  as  to  the  interest  insured,  or  that 
if  they  did  so  understand  it,  they  refused,  as  they  had  a 
perfect  right  to  do,  to  make  the  alteration.  In  either 
case,  the  contract,  as  to  the  interest  insured,  remained 
unaltered,  and  as  the  plaintiff's  assignor  suffered  it  to 
remain  so  without  objection  or  remark,  until  after  the  loss 
happened,  it  is  too  late  now  to  alter  or  reform  it,  and 
compel  the  defendants  to  suffer  the  consequences  of  a  risk 
which  they  never  agreed  to  assume.  The  result  is  unfor- 
tunate to  the  plaintiff,  more  especially  as  it  was  all,  proba- 
bly, a  mere  oversight  or  inadvertence  on  the  part  of  his 
assignor,  or  her  agent.  The  defendants  would,  doubtless, 
have  made  the  desired  change  in  the  policy,  on  November 
7, 1856,  if  theur  attention  had  been  then  effectually  directed 
to  it.  But  it  was  not  pressed  upon  their  notice  as  it  might 
have  been;  and  as  the  policy  now  stands,  it  is  only  an 
insurance  of  A.  H.  Quisse  against  loss.  He  had  no  inte- 
rest in  the  property,  and  consequently  sustained  no  loss; 
and  there  was  nothing  to  be  paid  either  to  him,  or  to  the 
appointee,  Mrs.  Entwistle. 
The  judgment  must,  therefore,  be  affirmed,  with  costs. 


Bosw.— Vol.  Vm.       U 
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Thomas  Walkeb,  Plaintiff  and  Eespondent,  v.  Jacob 
Wilson,  Defendant  and  Appellant. 

1.  In  an  action  for  forcible  and  malicious  injuries^  the  Jury  may  give  punitive 
damages. 

2.  In  an  action  for  trespass,  in  wrongfully  entering  the  plaintiff's  office,  and 
there  making  a  disturbance  and  a  violent  assault  upon  the  plaintiff*6  derk, 
it  appeared  that  the  defendant  went  there  for  the  purpose  of  demanding 
payment  of  a  small  debt,  with  the  maUcious  intent  of  provoking  a  quarrel 
with  the  clerk  in  case  he  was  not  paid ;  and  that  he  assaulted  and  wounded 
the  clerk  in  pursuance  of  this  intention :  Ifeld,  that  a  verdict  of  $400  dama- 
ges was  not  excessive. 

3.  In  an  action  for  a  wrongful  trespass  by  a  stranger,  on  th€  premises  held  by 
the  plaintiff  as  a  lessee,  the  plaintiff  need  not  produce  the  lease.  Evidence 
of  possession  on  his  part  under  a  claim  of  right  by  written  instrument  is 
enough  against  a  wrong-doer. 

(Before  Woodruff,  Moncrhef  and  Robertson,  J.  J.) 
Heard,  October  15 ;  decided,  November  30,  1861. 

Appeal  from  a  judgment  on  a  verdict,  and  also  from 
an  order  at  Special  Term  denying  a  motion  for  a  new 
trial. 

This  action  was  by  Thomas.  Walker  against  Jacob 
Wilson, 

The  complaint  alleged  that  the  defendant,  on  March  31, 
1859,  "with  force  and  arms,  unlawfully  entered  and  broke 
into  the  office  and  premises  of  the  plaintiff,  •  •  ♦  and 
then  and  there  made  a  great  noise  and  disturbance 
therein,  and  continued  therein  making  such  noise  and 
disturbance  for  fifteen  minutes  or  thereabouts,  and  then 
and  there  forcibly  and  violently  assaulted,  beat  and 
wounded  one  Gavin  Brown,  a  clerk  for  the  plaintiff;"  and 
that  defendant  soiled,  &c.,  plaintiff's  premises. 

The  answer  of  the  defendant  denied  that  he,  with  force 
or  arms,  or  unlawfully,  entered  or  broke  into  the  office  or 
premises  of  the  plaintiff,  or  there  unlawfully  made  a  noise 
or  disturbance,  or  continued  unlawfully  therein,  or  that 
said  defendant  unlawfully  soiled  any  property  of  plaintiff. 
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The  action  came  on  to  be  tried  before  Chief  Justice 
BoswoRTH  and  a  Jury,  on  the  23d  day  of  October,  1860C 

The  facts  as  to  the  assault  and  the  motion  to  dismiss 
the  complaint,  are  sufficiently  stated  in  the  opinion  of 

EOBERTSON,  J. 

The  Jury  rendered  a  verdict  for  the  plaintiff  for  $400 
damages. 

The  defendant  moved,  at  Special  Term  in  May,  1861, 
before  Mr.  Justice  Eobbrtson,  for  a  new  trial,  upon  a 
case  made,  on  the  ground  that  the  damages  were  exces- 
sive, and  also  upon  exceptions  contained  in  the  case,  which 
motion  was  denied,  the  following  opinion  being  ren- 
dered : 

EOBERTS023',  J.  The  motion  for  a  new  trial  in  this  case 
is  founded  upon  a  supposed  excessiveness  of  damages, 
and  an  exception  to  a  refusal  to  dismiss  the  complaint. 

The  action  was  for  trespass.  The  evidence  showed  that 
the  defendant  entered  upon  certain  premises  occupied  by 
the  plaintiff,  demanded  from  a  clerk  in  his  employ  the 
payment  of  a  debt;  and  after  his  refusal,  struck  such  clerk 
a  violent  blow  or  blows  in  the  face,  causing  his  nose  to 
bleed  copiously ;  called  him  harsh  names ;  attempted  to 
seize  and  arrest  him ;  struck  him  several  other  blows ;  went 
down  stairs,  and  threatened  to  go  back  and  continue  his 
violence. 

The  Chief  Justice,  before  whom  the  issues  were  tried, 
charged  the  Jury  that  if  the  defendant  went  to  the  plain- 
tiff's office  for  a  malicious  purpose  to  injure  the  clerk  op 
the  plaintiff,  the  Jury  would  have  a  right  to  give  beyond 
the  actual  damage  sustained,  what  was  called  punitory 
damages. 

If  the  defendant  went  to  the  plaintiff's  place  of  busi- 
ness with  the  malicious  intent  of  provoking  a  quarrel  with 
the  clerk,  in  case  he  was  not  paid,  so  as  to  commit  any 
violence*  there  instead  of  elsewhere,  even  without  a  delibe- 
rate purpose  to  commit  violence,  the  damages  could  not  be 
considered  excessive,  under  any  of  the  rules  laid  down  as 
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to  excessiveuess,  (3  Grab.  &  Wat.  N.  Trials,  1127,  1134.) 
The  only  question  is  whether  he  went  there  for  snch 
purpose. 

The  testimony  in  the  case  shows  that  the  defendant,  in 
company  with  another  person,  went  to  the  place  in  ques- 
tion, after  the  plaintiff  had  left,  late  in  the  afternoon,  and 
demanded  payment  of  the  debt,  amounting  to  $28 ;  the 
clerk  said  he  could  not  pay,  to  which  defendant  replied, 
according  to  the  testimony  of  his  companion,  he  came  for 
the  express  purpose,  and  he  would  make  him  pay.  The 
defendant  then  struck  the  clerk  two  or  three  times  in  the 
face,  probably  with  a  railing  between  them,  $o  violently 
as  to  cause  his  blood  to  spirt  about  the  place  to  the  extent 
of  a  teacupfull.  The  clerk  called  out  of  the  window,  and 
brought  some  persons  from  below,  who  found  that  the 
defendant's  passion,  if  any,  had  so  far  subsided  that  he 
was  writing  on  a  card.  He  then  recommenced  his  miscon- 
duct by  calling  the  clerk  ''a  thief,"  and  striking  him  again 
two  or  three  times,  and  was  only  prevented  from  continn- 
ing  his  violence  by  one  of  the  persons  whom  the  clerk's 
cries  had  brought  to  his  assistance.  He  then  went  down 
stairs,  aud  on  his  way  down  threatened  to  go  back  and 
"give  him  more."  No  excuse  is  offered  for  the  outrage, 
except  that  the  clerk,  after  being  told  that  the  defendant 
meant  to  make  him  pay,  laid  his  hands  upon  his  collar. 
The  defendant's  companion  t^tified  they  clinched.  Whe- 
ther the  clerk  did  so  or  not,  in  consequence  of  some 
demonstrative  gesture  of  the  defendant,  does  not  appear. 
At  all  events,  his  previous  language  that  he  came  on  pur- 
pose, and  would  make  the  clerk  pay,  after  he  was  told  by 
him  that  he  could  not  pay,  woiild  seem  to  imply  that  there 
was  something  in  his  attitude  or  gestures  threatening  vio- 
lence of  some  kind.  The  violent  blows  given,  and,  after  an 
interval,  renewed,  were  not  only  unwarranted,  but  utterly 
unpalliated  by  any  previous  conduct  of  the  clerk.  And  the 
Jury  were  fully  justified  in  not  only  believing  (hat  the 
defendant  committed  the  assault  to  punish  the  clerk  for 
not  paying  him  the  money  he  demanded,  but  that  he  came 
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upon  tbe  premises  with  the  intention  of  doing  so,  or  meant 
to  provoke  the  clerk  to  do  some  act  which  might  seem  to 
^warrant  his  retaliating  with  a  hundredfold  violence. 

There  is  therefore  no  reason  for  interfering  with  the 
verdict  on  the  ground  of  excessiveness  of  damages. 

The  other  objection  was  founded  on  a  refusal  to  dismiss 
the  complaint,  because  a  lease  was  not  produced.  The 
plaintiff  had  testifled  that  he  had  an  ofBce  in  South  street, 
into  which  he  went  about  three  months  before  a  certain 
date ;  he  was  also  there  at  another  time,  and  leased  from 
a  Mr.  Harkness  and  Mr.  Webb.  He  did  business  in 
that  ofSce,  and  paid  the  rent  for  it.  No  objection  was 
made  to  the  admission  of  such  testimony,  but  on  cross- 
examination  he  stated  he  had  not  the  lease  in  Court 
Harkness  also  testified  that  the  plaintiff  occupied  such 
office  over  a  year.  A  motion  then  made,  on  behalf  of  the 
defendant,  to  dismiss  the  complaint  upon  the  ground  that 
there  was  not  evidence  of  legal  title  in  the  plaintiff,  the 
lease  not  being  produced,  was  denied. 

It  is  very  evident  that  no  objection  was  made  to  the 
introduction  of  parol  evidence  of  the  contents  of  the 
lease,  if  the  plaintiff's  testimony  was  such ;  and  if  it  was 
not,  the  fact  that  the  lease  had  not  been  produced  was  only 
made  a  ground  of  the  defendant's  motion  for  dismissal  of 
the  complaint,  and  not  as  a  separate  objection.  But  such 
production  was  not  necessary.  The  action  was  brought  for 
an  injury  to  the  possession,  since  every  trespasser  assumes 
dominion  in  committing  acts  of  trespass;  which  is  an 
assertion  of  the  right  of  possession,  and  to  that  extent 
injures  the  party's  right  who  is  trespassed  upon. 

The  evidence  in  the  case  established  possession  in  the 
plaintiff  under  a  claim  of  right  by  a  written  instrument, 
which  is  enough  against  a  wrong-doer,  who  does  not 
justify  under  any  title  at  all.  The  exception  was  therefore 
untenable. 

The  motion  for  a  new  trial  is  therefore  denied,  with  ten 
dollars  costs. 

The  defendant  now  appealed  from  the  judgment  entered 
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on  the  verdict,  and  fit>m  the  order  denymg  a  new  trial 
entered  upon   the  foregoing   decision   of  Mr.    Justice 

EOBEETSON. 

James  T.  Brady ^  for  appellant,  urged  that  the  evidence 
did  not  sustain  the  recovery. 

Anthony  B.  Dyett,  for  respondent,  cited  19  Oonn.,  300; 
3d  Grah.  &  W.  on  New  Trials,  1286, 1290, 1291 ;  3  Sandf., 
341 ;  2  Southard,  518 ;  3  Brevard,  417 ;  15  Johns.  E.,  493 ; 
3  Sandf.,  19. 

By  the  Ooubt — Mongeief,  J.  The  reasons  assigned 
by  the  Justice  at  Special  Term,  upon  denying  the  motion 
for  a  new  trial,  are  sufficient,  satisfactorily  to  dispose  of 
this  appeal  and  to  affirm  the  judgment  and  order. 

In  Hunt  V.  Bennett^  (19  N.  Y.  E.,  173,)  the  Judge  had 
charged  the  Jury  that  "  the  plaintiff  was  not  only  entitled 
to  recover  to  the  full  extent  of  the  injury  done  him,  but  a 
Jury  might  go  further,  and,  if  the  circumstances  of  the 
case  warranted  it,  increase  the  amount  of  damages  as  a 
punishment  to  the  slanderer;"  and  to  this  charge  the 
defendant  had  excepted.  Upon  the  hearing  of  the  appeal, 
<<the  Counsel  for  the  appellant,  on  conmiencing  the  dis- 
cussion of  the  exception  to  the  Judge's  charge  in  respect 
to  punitive  damages,  was  stopped  by  the  Court  and  in- 
formed that  the  question  had  been  settled  against  him  in  the 
Court  of  Appeals  in  unreported  cases,  the  last  of  which 
(Keezeler  v.  Thompson)^  was  decided  in  December,  1857." 
(Id.,  175.) 

In  the  present  action,  the  Jury,  under  proper  instructions 
ficom  the  Justice  presiding  at  the  trial,  (to  which  instruc- 
tions no  exception  was  taken,)  must  be  deemed  to  have 
found,  as  a  matter  of  fact,  that  the  defendant  *' wrongfully 
entered  and  made  a  disturbance  in  the  office  of  the  plain- 
tiff, at  Fo.  154  South  street,  in  the  City  of  STew  York." 
This  was  the  material  issue  to  be  tried  between  the  parties. 

An  examination  of  the  testimony  in  the  case  has  not 
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induced  either  the  Justice  presiding  at  the  trial  (under 
§  264  of  the  Code),  or  the  Justice  presiding  at  the  Special 
Tenn,  to  interfere  with  the  verdict  found  by  the  Jury ;  and 
a  very  careful  scrutiny  of  all  the  evidence  has  not  led  me 
to  call  in  question  the  entire  fairness  and  justice  of  such 
finding.    The  damages  may  be  large  but  are  not  excessive. 
(See  5  Taunt.,  442;  10  Serg.  &  Eawle,  399;  2  South.,  518 
1  id.,  61;  6  Peters,  272;  2  AVils.,  405;  3  Dev.  [N.  0.],  55 
4  Mass.  E.,  1;  12  Johns.,  234;  Starkie,  1451;  4Denio,464 
12  Conn.,  580;  Sedg.  on  Dam.,  35,  204.) 

The  exceptions  taken  at  the  trial  are  not  well  founded 
and  were  properly  overruled. 

The  judgment  and  order  must  be  affirmed. 


Gabbbtt  S.  Mott,  PlaintiflF,  v.  The  Union  Bank, 
Defendants. 

1.  After  a  judgment  has  been  vacated  on  the  application  of  the  defendant, 
with  leave  to  him  to  answer,  which  he  does ;  and  with  a  provision  that  the 
judgment  shall  however  stand  as  security,  it  is  no  longer  to  be  regarded  as 
a  judgment  within  the  meaning  of  the  provision  of  section  183  of  the 
Code  of  Procedure,  which  authorizes  orders  of  arrest  to  be  made  only  be- 
fore judgment  The  defendant  continues  liable  to  arrest^  in  a  proper  case, 
until  the  litigation  ends  in  a  judgment  which  finally  determines  the  rights 
of  the  parties  in  the  action. 

2.  A  judgment  thus  suffered  to  stand  on  setting  aside  a  default,  does  not  de-> 
termine  any  right  of  the  parties  in  the  action,  but  exists  merely  as  a  security. 

3.  H  seemSy  that  afler  judgment  has  been  vacated  with  the  reservation  that  it 
is  to  stand  as  security  for  any  final  recovery  in  the  cause,  if  the  plaintiff 
succeeds,  he  may  enter  a  new  judgment  for  his  recovery,  notwithstanding 
the  fact  that  the  first  judgment  still  remains  upon  the  record. 

(BoswoRTH,  Ch.  J.,  and  WooDRtrrp  and  White,  J.  J.) 
Heard,  November  4;  decided,  November  30,  1861. 

The  questions  of  law  arising  at  the  trial  of  this  cause 
were  directed  to  be  heard  in  the  first  instance  at  Oeneral 
Term. 
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The  action  was  by  Garrett  S.  Mott  against  The  Union 
Bank  in  the  city  of  New  York,  for  alleged  false  imprison- 
ment 

The  cause  was  tried  before  Mr.  Justice  Bobsbtson  and 
a  Jury,  on  the  14th  day  of  January,  1861. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

D.  D.  Field,  for  plaintiflF. 

I.  An  order  of  arrest  can  only  be  issued  before  judg- 
ment. (Code,  ^  183.)  "  The  order  may  be  made  to  accom- 
pany the  summons,  or  at  any  time  afterwards,  before 
judgment." 

II.  There  can  be  but  one  judgment  in  an  action.  (Code, 
§246.) 

III.  The  judgment  of  November  6th,  1868,  remained  a 
judgment  after  the  order  of  November  11th. 

The  order  declared  that "  the  judgment  stand  as  security" 
The  judgment  stands.  The  lien  it  created  remains.  All 
executions  are  to  be  issued  upon  it.  The  proceedings 
upon  the  answer  are  merely  to  inform  the  conscience  of 
the  Court,  what  sum  the  plaintiff  may  be  permitted  to 
collect  upon  the  judgment. 

Samuel  A.  Foot,  for  defendants. 

I.  The  judgment  referred  to  in  section  183  of  the  Code 
is  a  final  one. 

II.  This  judgment  was  in  substance  and  effect,  set  aside 
by  the  order  of  the  11th  of  November,  1858,  and  changed 
firom  a  judgment  into  a  mere  security  Tor  money.  It 
ceased  to  be  evidence  of  the  right  or  extent  of  the  respon- 
dent's demand,  nor  could  any  final  process  be  issued  on  it 
(Uiiion  Bank  v.  Motty  8  Abb.  Pr.,  150 ;  S.  C,  9  Id.,  106.) 

By  the  Coukt — Bosworth,  Ch.  J.  In  an  action  com- 
menced in  the  Supreme  Court  by  the  Union  Bank  against 
Jacob  BE.  Mott  and  Garrett  S.  Mott,  The  Union  Bank,  on 
the  5th  of  November,  1855,  recovered,  by  default,  a  judg- 
ment against  Garrett  S.  Mott  alone,  for  $198,600.87  dam- 
ages and  $12.50  costs. 
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On  the  11th  of  November,  1858,  at  a  Special  Term 
of  the  Supreme  Court,  od  a  motion  made  in  that  action 
by  G.  S.  Mott  "to  set  aside  the  default  and  judgment 
•  •  and  the  proceedings  subsequent  thereto,"  it  was 
"  ordered  that  the  said  defendant  have  leave  to  serve  his 
answer  to  the  complaint  herein,  within  ten  days  from  the 
date  of  the  entry  of  this  order,  and  to  proceed  with  his 
defense  in  this  action,  upon  payment  to  the  plaintiff's  attor- 
ney, of  122.50,  being  costs  of  default  and  of  this  motion, 
€Uid  also  the  fees  and  charges  of  the  Sheriff  upon  the  exe- 
cution issued  in  this  action.  And  it  is  further  ordered, 
that  said  judgment  stand  as  securitj^  for  the  alleged  in- 
debtedness of  the  said  defendant  to  the  plaintiff'." 

G.  S.  Mott  "paid  the  costs,  fees  and  charges  mentioned 
in  the  order,  and  served  his  answer  to  the  complaint. 

On  the  8th  of  December,  1858,  an  order  was  made  by 
a  justice  of  the  Supreme  Court  in  that  action,  requiring 
the  Sheriff  to  arrest  and  hold  G.  S.  Mott  to  bail  in  the  sum 
of  $142.00. 

The  Sheriff  of  New  York,  by  virtue  of  said  order, 
arrested  G.  S.  Mott  on  the  11th  of  December,  1858,  and 
committed  him  to  jail,  where  he  was  detained,  in  close 
custody,  for  the  period  of  five  weeks,  when  he  succeeded 
in  giving  bail,  and  was  set  at  liberty. 

This  action  is  brought  to  recover  damages  for  such  arrest 
and  imprisonment,  on  the  theory  that  said  order  of  arrest 
is  void. 

At  the  trial  of  this  action,  the  complaint  was  dismissed, 
on  the  ground  that  such  order  is  legal  and  valid.  The 
plaintiff  excepted  to  the  decision.  The  Court  ordered  the 
questions  of  law  arising  at  the  trial  to  be  heard  in  the  first 
instance  at  the  General  Term,  and  the  entry  of  judgment, 
in  the  meantime,  to  be  suspended.  The  case  now  comes 
before  the  General  Term  under  that  order. 

It  was  shown  at  the  trial,  that  on  the  11th  of  March, 
1858,  on  commencing  the  action  in  the  Supreme  Court,  an 
order  was  made  to  arrest  and  hold  both  Jacob  H.  and  G. 
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S.  Mott  to  bail  in  tbe  sum  of  $142,000,  and  that  Jacob 
H.  Mott  was  arrested  by  virtue  of  that  order. 

That  the  order  of  the  8th  of  December,  1858,  was  made 
on  three  aflidavits  of  that  date,  and  also  upon  sworn  copies 
of  the  athdavits  on  which  the  order  of  the  11th  of  March 
was  granted. 

That  G.  S.  Mott,  on  the  14th  of  December,  1858,  moved 
the  Supreme  Court,  at  Special  Term,  to  vacate  the  order 
of  December  8th,  and  that  such  motion  was  denied,  and 
that  on  an  appeal  to  the  General  Term  of  that  Court,  the 
Court  on  the  10th  of  February,  1859,  affirmed  the  order 
denying  such  motion. 

The  plaintiff  in  this  action  insists  that  the  order  of  the 
8th  of  December  is  absolutely  void ;  that  the  judgment  of 
JS'ovember  5th  having  been  recovered,  and  being  a  sub- 
sisting judgment  in  the  action,  a  Judge  had  no  power  to 
mjike  an  order  of  arrest ;  that  such  order  must  be  made 
before  judgment,  and  cannot  be  granted  after  judgment. 

The  word  "judgment,"  wherever  used  in  the  Code,  has 
a  uniform  meaning.  The  Code  defines  a  judgment  to  be 
**  the  tinal  determination  of  the  rights  of  the  parties  in  the 
action."  (§  245,  [201].) 

After  the  order  of  the  11th  of  November,  1858,  was 
made,  and  its  terms  had  been  complied  with,  and  G.  S. 
Mott  had  put  in  an  answer  to  the  complaint  in  the  action 
in  the  Supreme  Court,  the  judgment  of  the  fifth  of  Novem- 
ber was  not  in  any  sense  a  judgment,  within  the  meaning 
of  that  word  as  defined  by  the  Code. 

It  did  not  detennine  any  right  of  the  parties  in  the 
action  in  which  it  was  entered,  nor  in  any  manner  affect 
it.  The  rights  were  to  be  determined  on  a  trial  of  the 
issues  in  that  action,  to  be  subsequently  had,  and  by  the 
judgment  that  should  be  thereafter  rendered. 

In  substance  and  in  form,  (the  judgment  and  order  of 
the  11th  of  November  being  read  together,)  the  judgment 
is  one  which  neither  acknowledges  nor  establishes  any 
indebtedness  of  G.  S.  Mott  to  the  Bank ;  but  is  a  judgment 
given  as  security  for  the  payment  of  any  sum  the  Bank 
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should  establish  that  Mott  was  liable  to  pay;  and  the 
order  vacates  the  Judgment  iu  all  respects,  except  to 
retain  it  merely  as  such  security. 

It  was  to  perform  the  same  precise  office  as  a  judgment 
confessed  without  action  for  the  same  purpose,  and  no 
other. 

The  plaintijff  insists  that  if,  on  the  trial  of  the  action  in 
the  Supreme  Court,  the  Bank  shall  recover  a  verdict,  no 
judgment  can  be  entered  on  such  verdict,  and  that  if  Mott 
shall  recover  a  verdict,  he  cannot  enter  judgment  on  it 
until  the  judgment  of  the  5th  of  November  is  vacated. 

The  first  of  these  propositions  finds  some  countenance 
in  the  observations  of  Broxsox,  J.,  in  Bows  v.  Boughton  (3 
Hill,  452,)  and  in  Shepard  v.  Hoyt,  (6  Id.,  395.) 

Still,  I  do  not  see  anything  incongruous  with  the  Code, 
in  permitting  a  judgment  to  be  entered  on  such  a  verdict. 

There  are  a  great  many  conveniences  in  such  a  practice, 
if  there  be  not  an  absolute  necessity  for  it  under  the  Code. 
If  the  action  in  the  Supreme  Court  be  tried  by  a  Jury,  the 
defeated  party  cannot  be  heard  upon  his  exceptions,  at 
the  General  Term,  unless  a  judgment  be  first  entered  and 
an  appeal  taken  from  it,  or  unless  the  exceptions  be  ordered 
at  the  trial  to  be  first  heard  at  the  General  Term ;  and  such 
an  order  cannot  be  made  unless  the  case  shall  i)resent 
questions  of  law  only.  But  if  heard  there,  it  is  not  easy 
to  see  in  what  way  either  party  can  obtain  a  review  in  the 
Court  of  Appeals,  if  no  judgment  can  be  entered  on  the 
verdict. 

The  Bank  might  vacate  the  judgment  of  the  5th  of 
November,  (if  the  defeated  party,)  and  thus  put  itself  in  a 
position  to  enter  a  judgment  from  which  it  could  appeal. 
But  if  comi)elled  to  relinquish  its  security,  the  appeal  might 
not  be  worth  prosecuting.  If  Mott  should  be  the  defeated 
party,  there  would  not  seem  to  be  any  means  within  his 
power  of  taking  the  case,  as  a  matter  of  right,  to  the  Court 
of  Appeals. 

If,  as  was  suggested  on  the  argument,  that  cause  has 
been  referred  to  a  Eeferee,  it  is  difficult  to  perceive  that 
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there  is  any  mode  by  which  either  party  can  review,  as  a 
matter  of  right,  any  decision  he  may  make  on  the  trial,  or 
in  his  final  disposition  of  the  cause. 

The  only  mode  provided  by  law  for  reviewing  a  Referee's 
decisions  of  questions  of  fact  or  law,  is  by  an  appeal  fiom 
a  judgment  to  be  entered  on  his  report.  If  no  judgment 
can  be  entered  on  it,  his  decisions  cannot  be  reviewed. 

Treating  the  judgment  of  the  5th  of  November  as  being 
precisely  what  the  order  of  the  11th  of  November  declaims 
it  to  be,  viz.,  a  security  and  only  "  a  security  for  the  alleged 
indebtedness  "  of  Mott  to  the  Bank ;  there  is  no  technical 
objection  to  taking  precisely  such  future  proceedings  in 
that  action,  as  would  be  regular  and  requisite  if  no  security 
had  been  given,  or  the  judgment  by  default  had  never 
been  entered. 

Neither  party  can  be  prejudiced  by  such  a  practice.  If 
the  Bank  shall  recover  a  second  judgment,  the  first  judg- 
ment and  the  order  opening  it  will  furnish  record  evidence 
that  both  are  for  the  same  cause,  and  constitute  but  one 
debt.  Under  the  former  practice,  where,  on  a  writ  of  error 
brought  from  this  Court,  or  a  Coiurt  of  Common  Pleas  to 
the  Supreme  Court,  the  judgment  was  aflSrmed,  there  were 
two  judgments  for  the  same  debt.  But  the  two  records 
showed  there  was  but  one  debt,  except  for  the  costs  in 
error,  and  those  could  only  be  collected  by  execution  on 
the  judgment  of  affirmance. 

But  whatever  practice  may  ultimately  prevail  or  be 
established,  it  is  quite  clear  that  the  judgment  of  the  5th 
of  November,  vacated  as  it  is  for  all  purposes  but  one  by 
the  order  of  the  11th  of  November,  is  not  a  judgment 
by  which  any  absolute  liability  is  either  confessed  or  estab- 
lished. Even  the  default  which  is  essential  to  uphold  it 
as  a  regular  proceeding,  is  set  aside  for  every  purpose 
except  the  qualified  one  of  supporting  the  judgment  as 
security  for  an  alleged  debt. 

It  is  not  a  judgment  within  the  meaning  of  section  183 
of  the  Code. 
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An  order  of  arrest  may  be  made  at  any  time  before  such 
a  judgment  is  recovered. 

The  Supreme  Court,  both  at  Special  and  General  Term, 
have  decided  that  the  order  in  question  is  legal  and  valid. 
{Union  Bank  v.  Mott,  8  Abb.,  150;  9  id.,  106.) 

Whatever  embarassments  may  be  thought  to  attend  the 
question,  it  cannot  well  be  said  that  that  Court  has  clearly 
erred. 

I  think  the  decision  of  that  Court  is  not  erroneous,  and 
that  judgment  in  this  action  should  be  ordered  in  favor  of 
the  defendants,  in  conformity  to  the  decision  made  at  the 
trial. 

Ordered  accordingly. 


Charles  Wall  et  ah,  Plaintiffs  and  Appellants,  v.  The 
Home  iNStrRANCE  Company  of  New  York,  Defendants 
and  Bespondents. 

It  is  not  within  the  general  powers  of  an  agent  of  an  insurance  company  for 
issuing  policies  and  receiving  the  premium  notes,  to  waive  a  stipulation 
contained  in  a  policy  issued  by  him,  declaring  that  in  case  the  note  given 
for  the  premium  should  be  not  paid  at  maturity,  the  policy  shall  become 
void  while  the  note  remains  unpaid,  especially  after  a  forfeiture  of  the 
policy  has  attached  by  the  non-payment  of  the  note. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard,  November  6j  decided,  November  30,  1861. 

Appeal  from  a  judgment  entered  on  an  order  made  at 
the  trial  dismissing  the  complaint. 

This  action  was  brought  by  Charles  Wall,  Samuel  W. 
Truslow  and  William  Wall,  Jr.,  against  the  Home  Insu- 
rance Company,  upon  a  policy  of  insurance  (for  the  sum  of 
$4,000)  for  the  term  of  one  year  commencing  May  17, 1858, 
issued  by  the  defendants,  upon  the  schooner  Zenobia,  on 


598        CASES  IX  THE  SUPERIOE  COURT. 

Wall  et  cd.  v.  Tho  Home  Insurance  Company 

account  of  Charles  T.  Bruce,  loss,  if  any,  payable  to  the 
plaintiffs.  The  policy  was  issued  on  behalf  of  the  defend- 
ants by  David  P.  Dobbins,  their  agent,  at  Buffalo,  where 
the  schooner  was  owned  and  the  insurance  effected.  The 
premium  was  paid  by  the  note  of  Charles  T.  Bruce, 
indorsed  by  the  plaintiffs,  i)ayable  four  months  from  May 
17,  1858,  and  which  became  due  during  tho  life  of  the 
policy,  and  was  not  paid  at  maturity.  While  the  note 
remained  overdue  and  unpaid,  and  during  the  time  for 
which  the  policy  was  issued,  the  vessel  was  lost,  and  this 
action  was  brought  to  recover  the  insurance  money. 

The  policy  contained,  in  the  printed  i>ortion  of  it,  a 
provision,  that  "  in  case  the  note  given  for  the  premium 
be  not  paid  at  maturity,  the  policy  becomes  void  while 
such  note  remains  overdue  and  impaid." 

There  was  some  proof  on  the  trial,  that  the  defendant's 
agent  at  Bufiiilo,  after  the  note  became  overdue  and 
unpaid,  consented  that  it  might  lie  for  a  few  days. 

The  testimony  was,  that  Elijah  K.  Bnice,  acting  on 
behalf  of  the  schooner,  applied  to  David  P.  Dobbins,  the 
defendants'  agent  at  Buffalo,  within  a  day  after  the  note 
matured,  and  asked  Dobbins  to  wait  for  payment  of  the 
note  until  the  Zenobia  came  home,  "  a  few  days,"  she 
being  then  at  Chicago ;  that  Dobbins  said,  in  reply,  that 
the  note  would  be  all  right  to  lie  over ;  that  the  Company 
would  as  soon  have  the  interest  as  the  money ;  that  it 
would  be  no  harm  to  wait  a  few  days ;  that  "  it  was  all 
right  enough  for  a  few  daj^s."  And  it  was  also  testified, 
that  Dobbins  stated  to  a  broker,  who  made  inquiry  upon 
the  subject  after  the  note  matured,  that  "it  was  just  as 
well  for  everybody  as  it  was." 

Within  a  few  days  after  these  alleged  declarations  of 
the  agent,  and  while  the  note  was  yet  unpaid;  the  vessel 
was  lost  on  her  voyage  homeward  from  Chicago. 

The  plaintiffs  contended  on  the  trial,  that  the  above 
declarations  of  Dobbins  amounted  to  a  waiver  of  the 
stipulation  in  the  policy,  that  it  (the  policy)  should  be 
void  while  the  note  remained  overdue  and  unpaid;  and 
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tLey  attempted  to  show,  that  Dobbins,  the  defendants' 
agent,  had  authority  to  make  such  waiver. 

The  defendants  introduced  proof  contradicting  the  evi- 
dence given  by  the  plaintiffs,  both  on  the  question  of 
Tvaiver,  and  on  the  alleged  authority  of  Dobbins. 

The  action  was  tried  before  Mr.  Justice  Woodruff  and 
a  Jury,  on  the  21st  and  22d  days  of  March,  1861. 

Upon  the  close  of  the  testimony,  the  defendants  moved 
to  dismiss  the  complaint,  upon  the  ground  that  neither  a 
waiver,  nor  any  authority  in  Dobbins  to  waive  the  forfei- 
ture provided  for  in  the  policy,  had  been  proved. 

The  Judge  who  presided  at  the  trial  granted  the  motion, 
and  the  plaintiffs,  having  excepted,  bring  the  present  ap- 
peal from  that  decision. 

J.  M.  Tan  Colt,  for  the  plaintiffs,  (appellants.) 
I.  The  complaint  should  not  have  been  dismissed. 
There  was  evidence,  which  should  have  been  submitted 
to  the  Jury ;  ("  whether  there  be  any  evidence  is  a  ques- 
tion for  the  Judge ;  whether  there  be  sufficient  evidence 
is  a  question  for  the  Jury,"  24  How.  U.  S.  E.,  224;  4  Seld., 
37;)  and  the  appellants  "are  entitled  to  have  every  doubt- 
ful fact  found  in  their  favor."  {Colegrove  v.  iV.  Y.  and  N. 
H.  Railroad  Co.,  20  N.  Y.  E.,  492.) 

1  D.  P.  Dobbins  was  the  defendants'  general  agent,  to 
transact  all  their  insurance  business  at  their  Buffalo 
agency.  (Wilson  v.  Genesee  Mutual  Ins.  Co.,  14  IS".  Y.  E., 
418,  421.)  His  powers,  as  to  such  business,  were  as  ple- 
nary as  those  of  any  executive  officer  at  the  home  office  in 
Ifew  York.  {Com.  Bank  of  Lalce  Erie  v.  Norton,  1  Hill, 
601 ;  1  Am.  Lead.  Cases,  104,  et  seq. ;  Pratt  v.  Hudson 
Biver  B.  B.  Co.,  21  N.  Y.  E.,  305,  311 ;  Prince  of  Wales 
Ins.  Co.  V.  Harding,  Manager,  &c.,  96  E.  0.  L.  E.,  183 ; 
BlaclistocU  V.  N.  Y.  and  Erie  R.  B.  Co.,  20  X.  Y.  E.,  52; 
Bourke  v.  Story,  4  E.  D.  Smith,  54;  United  States  v. 
Hudson,  3  McLean,  156 ;  Livingston  v.  Badcliff,  6  Barb,, 
204;  Smith  v.  McGuire,  3  Hurlst.  &  Xorman,  554;  Liddle 
V.  Market  Fire  Ins.  Co.f  4  Bosw.,  179 ;  Taylor  v.  Xuss- 
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laum,  2  Duer,  302;  N.  T.  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co.^  20  Barb.,  468 ;  Bows  v.  Greene^  16  Id., 
72 ;  Wilson  v.  Oenesee  Mut.  Ins.  Co.,  Id.,  511,  513,  14  X. 
Y.  E.,  418 ;  Johnson  v.  Jones,  4  Barb.,  369 ;  S&ctan  v. 
Montgomery  County  Mut.  Ins.  Co.,  9  Id.,  191;  Perkins  x. 
Washington  Ins.  Co.,  4  Oow.,  645;  McEweny.  Montgomery 
County  Mut.  Ins.  Co.,  5  Hill,  101 ;  Lightbody  v.  North  Am. 
Ins.  Co.,  23  Wend.,  22;  Wing  v.  Harvey,  27  Eng.  L.  &  E , 
140 ;  Brocklehank  v.  Sugrue,  5  Carr  &  P.,  21 ;  Cam^hdl 
V.  International  Life  Ins.  Co.,  4  Bosw.,  298,  310,  311; 
Leeds  v.  Mech.  Ins.  Co.,  4  Seld.,  351 ;  Baptist  Church  t. 
Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  E.,  305 ;  Ames  v.  N.  T. 
Union  Ins.  Co.,  14  Id.,  254  ;  Benjamin  v.  Saratoga  County 
Mutual  Ins.  Co.,  17  Id.,  415;  Ooity.  National  Protection 
Ins.  Co.,  25  Barb.,  190 ;  Whittaker  v.  Fanners^  Union  Ins. 
Co.,  29  Id.,  312 ;  Story  on  Agency,  §§  53,  85,  106,  110, 
126 ;  Boehm  v.  WUliamshurgh  City  F.  Ins.  Co.,  MS.) 

2.  The  agent  agreed  to  extend  the  time  for  paying  the 
premium. 

3.  That  it  was  proved  to  be  usual  to  take  renewal  notes 
does  not  vary  the  case. 

The  very  form  of  the  note  seems  to  imply  a  usage  to 
extend  the  time  of  payment,  and  at  varying  rates  of 
interest. 

4.  It  is  no  objection  that  the  extension  was  without 
consideration.  {Cornish  v.  AMngton,  4  Hurls.  &  Korm., 
549;  Young  v.  Hunter,  2  Seld.,  203;  Conkling  y.  King,  6 
Seld.,  440.) 

Dobbins  having  exercised  the  power  in  this  particular 
manner,  the  Company  is  estopped  to  allege  any  secret 
limitation  of  the  power,  as  to  manner  and  form.  Exercis- 
ing the  power  in  this  mode  was  equivalent  to  a  declaration 
that  this  mode  was  not  excluded  from  the  power;  and  it 
would  be  a  fraud  upon  the  insured  to  permit  the  declara- 
tion to  be  retracted.  {Phnnb  v.  Cattaraugus  Mut.  Ins.  Co., 
18  N.  Y.  E.,  392.) 

If  the  time  had  not  been  extended,  the  premium  would 
have  been  paid,  or  the  vessel  would  not  have  left  port 
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uninsured.  {Bank  of  Vergennes  v.  Warreriy  7  Hill,  91 ;  Con" 
oter  V.  Mut  Ins.  Co.,  1  Oomst.,  292.) 

6.  The  Court  erred  in  excluding  evidence  of  the  custom- 
ary powers  of  insurance  agents  in  Buffalo.  (1  Am.  L. 
Cases,  400,  et  seq.;  Story  on  Ag.,  %  106.) 

U.  Upon  the  defendants'  construction,  the  condition  is 
void.  It  is  repugnant  to  the  general  object  and  scope  of 
the  contract  of  insurance,  and  is  against  public  policy. 

And  it  is  extortionate  to  enforce  the  entire  contract  on 
one  side,  and  discharge  its  entire  obligation  upon  the  other. 

III.  If  not  absolutely  void,  the  condition  should  be  con- 
strued with  great  strictness;  and  merely  suspends  the 
right  of  action  during  default,  and  payment  or  tender 
restores  it.  {Jube  v.  Brooklyn  Fire  Ins.  Co.,  28  Barb.,  412.) 

WiUiam  Allen  Butler,  for  defendants,  (respondents.) 

I.  The  condition  in  the  policy  was  valid ;  and  upon  the 
non-payment  of  the  note,  the  defendants'  risk  as  insurers 
ceased  and  was  suspended,  without  impairing  their  claim 
upon  the  maker  and  indorsers  of  the  note  for  its  whole 
amount.  {Beadle  v.  Chenango  County  Mut.  Ins.  Co.,  3  Hill, 
161 ;  Neely  v.  Onondaga  County  Miit.  Ins.  Co.,  7  Hill,  49.) 

II.  There  was  no  evidence  that  the  defendants  ever 
waived  this  condition,  or  varied  the  t«rms  of  the  policy. 

1.  Dobbins  had  no  authority  to  waive  it.  It  was  not 
within  the  scope  of  his  agency. 

The  authority  could  only  be  implied  from  similar  action 
by  the  agent  in  other  prior  cases,  sanctioned  or  acquiesced 
in  by  the  defendants,  {Stephenson  v.  N.  T.  and  Harlem  B. 
B.  Co.,  2  Duer,  341;  Wilson  y.  Genesee  Mut.  Ins.^Co.,  4 
Kern.,  418 ;  Bunten  v.  Orient  Mut.  Ins.  Co.,  4  Bosw.,  254,) 
and  the  evidence  did  not  disclose  a  single  such  instance. 

2.  The  cases  relied  on  by  plaintiffs'  Counsel,  are  all  cases 
in  which  the  agent's  authority  was  clearly  deducible  from 
the  scope  of  his  employment,  or  in  which  his  acts  became 
binding  by  the  ratification  or  acquiesence  of  the  principal, 
and  in  which  his  exercise  of  the  implied  authority  was 
clearly  proved.  (See  Perkins  v.  Washington  Co.,  4  Cow., 

Bosw.— Vol.  VIH.    70 
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645 ;  Ligliibody  v.  North  American  Co.^  23  Wend.,  22 ; 
McEiven  v.  Tlie  Montgomery  Co.,  5  Hill,  101 ;  Wihon  v. 
Genesee  Co.,  16  Barb.,  511 ;  Sexton  v.  Montgomery  Co.,  9 
Barb.,  191 ;  Leeds  v.  Mechanics'  Co.,  4  Seld.,  351 ;  Ame^  t. 
New  York  Co.,  14  N.  Y.  E.,  254 ;  Benjamin  v-  Saratoga 
Co.,  17  Id.,  415 ;  Quimiy  y.  Tanderbilt,  Id.,  312 ;  Baptist 
Church  V.  Brooklyn  Fire  Ins.  Co.,  19  Id.,  305. 

III.  There  was  no  request  to  submit  to  the  Jury  any 
question  arising  on  the  offer  to  pay  the  premium  note  after 
the  loss,  and  no  exception  taken* 

By  the  Court — White,  J.  I  think  the  learned  Judge 
was  right  in  the  disposition  made  by  him  of  the  cause  at 
the  trial. 

There  is  nothing  in  the  plaintiffs'  testimony  which 
shows  that  Dobbins  had  .any  authority  to  vary  contracts 
made  by  the  defendants,  or  to  waive  any  condition  in  any 
policy  issued  by  them. 

Certainly  he  had  no  authority  to  waive  this  important 
stipulation  in  the  policy,  forfeiting  it,  or  suspending  its 
obligations  while  the  assured  were  in  default  upon  their 
part;  and  especially  he  had  no  such  authority  after  the 
forfeiture  had  attached,  and  the  policy  had  become,  for 
the  time  being,  an  absolute  nullity. 

The  testimony  introduced  on  the  part  of  the  defendants, 
only  tended  to  strengthen  and  confirm  the  view  of  the  case 
presented  by  the  plaintiffs'  evidence.  There  was  no  con- 
flicting testimony  upon  any  material  question. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 
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Charles  Kixg  and  George  Kixg,  Plaintiffs  and  Appel- 
lants, V.  Edwix  W.  Phillips  and  Lewis  S.  Phillips, 
Defendants  and  Eespondents. 

1.  Where  goods  are  fraudulently  purchased  with  a  preconceived  design  not  to 
pay  for  them,  the  purchaser  does  not  acquire  title,  and  the  defrauded  ven- 
dor may  recover  possession  of  them  from  him,  or  any  one  claiming  under 
him  not  being  a  bona  fide  purchaser  for  value. 

2.  It  is  not  indispensable  that  any  representation  should  have  been  made ;  it 
is  enough  that  the  goods  were  obtained  with  the  fraudulent  intent  not  to 
pay  for  them,  and  under  circumstances  that  deceived  and  which  it  was 
designed  should  deceive  the  vendor  and  induce  him  to  part  with  the  pos- 
session of  the  goods. 

3.  Where  the  buyer's  omission  to  disclose  the  fact  of  his  insolvency  or  great 
pecuniary  embarrassment,  on  applying  to  purchase  from  one  supposing,  and 
believed  to  suppose  the  applicant  solvent,  is  the  result  of  a  fraudulent  pur^ 
pose  to  get  possession  of  goods  with  intent  not  to  pay  for  tliem,  the 
purchase  is  fraudulent;  but  where  the  omission  is  in  consequence  of  an 
honest  belief  that  the  purchaser  can  improve  his  condition,  and  will  be 
able  to  pay  for  the  goods,  the  purchase  is  not  fraudulent 

4.  Evidence  that  after  the  purchaser  had  been  allowed  a  considerable  credit^ 
tlie  seller  required  him  to  give  business  paper  for  any  further  purchases,  is 
not  sufficient  to  prove  as  matter  of  law,  that  he  had  any  doubt  of  the  pur- 
chaser's solvency,  or  any  suspicion  of  an  adverse  change  in  the  condition 
of  his  business. 

6.  After  a  course  of  dealing  by  sales  on  credit  for  several  years,  the  buyer, 
being  required  by  the  seller  to  furnish  business  paper,  stated  that  he  would 
give  business  paper  of  merchants  designated  by  him,  to  be  delivered  when- 
ever the  seller  required,  and  after  about  three  weeks  from  the  time  of 
sales  made  on  these  terms,  the  buyer  failed  and  assigned,  owing  a  large 
amount,  and  having  demands  due  him  to  only  one-half  the  amount  he 
owed,  and  but  little  merchandise  which  had  not  been  pledged,  but  having 
no  notes  or  other  demands  against  the  merchants,  whose  business  paper  he 
had  agreed  to  give  to  the  seller,  except  open  accounts  against  some  of  them, 
which,  together  with  his  other  demands,  he  had  pledged  to  other  creditors; 
Eddj  that  upon  these  facts,  there  was  some  evidence  that  the  buyer  was, 
and  knew  that  he  was,  insolvent  at  the  time  of  his  purcha<?es,  and  that  in 
the  absence  of  any  explanation  from  him,  a  Jury  might  find  that  his  pur- 
chase was  fraudulent. 

6.  In  such  a  case,  the  question  ought  to  be  submitted  to  the  Jury ;  and  an 
order  dismissing  the  complaint  cannot  be  sustained. 

7.  Instituting  an  attachment  in  another  State  against  the  bu^r  of  goods,  to 
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recover  their  price  from  him,  does  not  affect  the  creditor's  right  of  recovery 
in  an  action  previously  commenced  by  him  in  this  State,  against  tliird 
persons,  to  recover  possession  of  the  same  goods  on  account  of  fraud  in 
the  sale. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard,  November  6 ;  decided  November  30,  1861. 

Appeal  from  a  judgment  entered  on  an  order  dismissiDg 
the  complaint  at  the  trial,  and  also  from  an.  order  made  at 
Special  Term  denying  a  new  trial. 

This  action  was  brought  by  Charles  King  and  Creorge 
King  against  Edwin  W.  Phillips  and  Lewis  S.  Phillips,  to 
recover  the  possession  of  a  quantity  of  furs  sold  by  the 
plaintiflfe  to  Julius  Sheldon,  on  the  8th  day  of  July,  1859, 
and  on  the  26th  July,  1859,  and  which  were  transferred  to 
the  defendants  by  a  general  assignment  made  by  Sheldon 
on  the  16th  day  of  August,  1859. 

The  plaintiffs  claimed  that  Sheldon  agreed  to  pay  by 
notes  of  third  persons,  and  that  the  sale  was,  in  that 
respect,  conditional,  and  that  the  conditions  had  not  been 
waived  or  complied  with ;  and  also  that  he  had  purchased 
the  goods  after  his  insolvency  and  with  a  preconceived 
design  not  to  pay  for  the  same ;  and  that  he  had  procured 
their  delivery  by  false  representations  as  to  his  ability  to 
procure  the  notes  agreed  to  be  given.  The  cause  was  tried 
before  Mr.  Justice  Robertson  and  a  Jury,  on  the  11th 
and  14th  days  of  January,  1861. 

The  details  of  the  evidence  are  suflSciently  stated  in  the 
opinion  of  the  Court. 

It  also  appeared  that  on  the  17th  of  August,  1859,  and 
about  the  time  of  the  commencement  of  this  action,  the 
plaintiffs  commenced  an  action  against  Sheldon,  in  Xew 
Jersey,  by  attachment,  to  recover  the  price  of  the  same 
goods,  the  possession  of  which  he  sought  to  recover  in  this 
action,  including  the  two  bills  in  question. 

At  the  close  of  the  evidence,  the  defendants'  Counsel 
nxoved  to  dismiss  the  complaint.  The  plaintiffs'  Counsel 
requested  the  Court  to  submit  to  the  Jury  the  questions 
whether  the  conditions  of  sale  were  w^aived ;  whether  the 
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purchase  was  with  preconceived  design  not  to  pay ;  and 
whether  the  delivery  was  procured  by  fraud  on  the  part 
of  Sheldon.  The  Court  declined  to  submit  the  case  to  the 
Jury  and  dismissed  the  complaint,  and  directed  the  Jury 
to  assess  the  value  of  the  property,  as  the  plaintiffs  had 
retaken  it  by  proceedings  of  claim  and  delivery. 

A  motion  for  a  new  trial  having  been  made  at  Special 
Term,  upon  a  case,  and  denied,  the  plaintiffs  now  appealed, 
both  &om  this  order  and  from  the  judgment  entered  on  the 
verdict. 

J.  M.  Tan  Cott,  for  plaintiffs,  (appellants.) ' 

I.  The  goods  were  obtained  from  the  plaintiffs  by  fraud, 
and  no  title  passed  to  Sheldon  or  his  assignees. 

The  intent  is  matter  of  fact,  and  the  Jury  are  to  draw 
the  inference  from  the  evidence.  {Hall  v.  NayloVj  18  N".  Y. 
E.,  588;  Nichols  v.  Pinmr,  Id.,  295;  Biggs  v.  Barry j  2 
Curtis  C.  C.  E.,  259,  262;  Chaviberlain  v.  Hoogs,  1  Gray, 
172;  Brown  v.  Montgomery,  20  K  Y.  E.,  287;  Hoe  v.  San- 
horn,  22  Id.,  552;  Ash  v.  Putnam,  1  Hill,  302,  305;  Cary 
T.  Hotailing,  Id.,  311;  Bristol  v.Wilsmore,  1  Bam.  &  Cres., 
514;  Nolle  v.  Ad^ims,  7  Taunt.,  59;  Mead  v.  Hutchinson,  3 
Campb.,  352 ;  Tanner  v.  Bennett,  Eyan  &  M.,  182,  21  E. 
C.  L.  E.,  411;  Boot  v.  French,  13  Wend.,  570;  Both  v. 
Palmer,  27  Barb.,  652, 654;  Durell  v.  Haley,  1  Paige,  493. 

If  there  is  but  slight  evidence  of  fraud,  the  Jury  must 
pass  upon  it.  {McDonald  v.  Trafton,  3  Shep.,  225 ;  Marden 
v.  Babcock,  2  Mete,  99 ;  Bank  of  Pittsburgh  v.  Whiteliead  ; 
10  Watts,  402 ;  Cary  v.  Hotailing,  1  Hill,  311 ;  OlnisUd  v. 
Hotailing,  Id.  317 ;  Hanford  v.  Artcher,  4  Id.,  271 ;  Water- 
bury  v.  Sturtevant,  18  Wend.,  353 ;  Van  Cleef  v.  Fleet,  15 
J.  E.,  147.) 

n.  Whether  the  goods  were  unconditionally  delivered, 
was  a  question  of  fact  for  the  Jury.  {Morris  v.  Rezford^ 
18  N.  Y.  E.,  552.) 

III.  The  effect  of  the  attachment  in  New  Jersey  depended 
upon  a  state  of  facts  to  be  found  by  the  Jury.    It  did  not 
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authorize  the  dismissal  of  the  complaint  {Morris  v.  Rex- 
ford,  18  N.  Y.  E.,  552.) 

Jolm  E.  BurrUly  for  defendants,  (respondents.) 
I.  The  sales  were  not  conditional  but  upon  credit, 
n.  The  delivery  was  absolute  and  any  condition  which 
may  have  been  attached  to  the  sale,  was  thereby  waived. 

III.  The  plaintiflfe,  by  the  attachment  proceedings  in 
New  Jersey,  made  their  election  to  affirm  the  contract  of 
sale,  and  cannot  now  rescind.  {Morris  v.  Eexford,  18  2f. 
Y.  E.,  552.) 

IV.  There  was  no  evidence  to  prove  that  the  goods  had 
been  fraudulently  obtained  by  Sheldon. 

Even  if  he  was  insolvent  at  the  time,  and  knew  the 
fact,  he  was  under  no  obligation  to  disclose  it,  and  the 
omission  to  do  so  was  not  a  fraud  on  his  part,  and  did  not 
vitiate  the  sale.  {Nichoh  v.  Pinner^  18  N.  Y.  K.,  295 
Brown  v.  Montgomery,  20  Id.,  287 ;  MitcheUy.  Worden,  20 
Barb.,  253 ;  and  see  3  Eng.  L.  and  Eq.,  17,  34.) 

V.  The  Court  was  correct  in  refusing  to  submit  the 
question  whether  he  purchased  with  a  preconceived  design 
not  to  pay. 

Even  if  he  had  such  design,  still,  as  he  used  neither 
artifice  or  deceit  to  procure  the  goods,  the  design  did  not 
vitiate  the  contract  nor  render  the  purchase  fraudulent. 
{Nwhoh  V.  Pinner,  18  N.  Y.  E.,  299,  Opinion  of  Pratt,  pp. 
299,  300,  Opinion  of  Selden,  303;  Smith  y.  Smith,  21 
Penn.  E.,  367 ;  2  Parsons  on  Contracts,  268,  note  p. ;  Id., 
269,  270,  note  w.;  Poivell  v.  Bradlee,  9  Gill.  &  J.,  220; 
People  V.  CooJc,  4  Seld.,  79.) 

In  all  cases  where  purchases  have  been  adjudged  void, 
for  a  preconceived  design  not  to  pay,  there  was  proof  of 
actual  representations  or  other  overt  act«  on  the  part  of 
the  purchaser  in  furtherance  of  such  design.  {Ash  v.  Put- 
nam, 1  Hill.,  305 ;  Cary  v.  Hotailing,  Id.,  315,  and  other 
kindred  cases.) 

V.  The  Court  was  correct  in  refusing  to  submit  the 
question,  whether  the  delivery  was  procured  by  false  repre- 
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sentations  as  to  tlie  ability  of  Sheldon  to  funiish  the 
I>aper  which  was  to  be  given  in  payment. 

By  the  Court — Boswobth,  Oh.  J.  Where  goods  are 
firandnlently  purchased  with  a  preconceived  design  not  to 
pay  for  them,  the  purchaser  does  not  acquire  a  title  to 
them.  The  defrauded  vendor  may  recover  possession  of 
them  from  the  fraudulent  purchaser,  or  from  any  one 
claiming  under  him  not  being  a  bona  fide  purchaser  for 
value. 

It  is  not  indispensable  that  any  representation  should 
have  been  made;  it  is  enough  that  the  goods  were  obtained 
with  the  fraudulent  intent  not  to  pay  for  them,  and  under 
circumstances  that  deceived,  and  which  it  was  designed 
should  deceive  the  vendor,  and  induce  him  to  part  with  the 
possession  of  the  goods. 

In  Tanner  v.  Bennett,  (1  Ey.  &  Moody,  182 ;)  Boot  v. 
French,  (13  Wend.,  570;)  and  Brown  v.  Montgomery,  (20 
JST.  Y.  E.,  287,)  it  does  not  appear  that  any  representation 
was  made. 

The  important  question  in  the  present  case  is  whether 
the  evidence  given  by  the  plaintiffs  should  have  been  sub- 
mitted to  the  Jury,  and  was  suflBcient  to  uphold  a  verdict 
finding  that  the  purchase  was  fraudulent. 

In  Root  V.  French,  (supra,)  the  case  states  that  the  plain- 
tiff sold  the  goods  on  the  14th  of  November,  1832,  to  one 
Jenkins,  and  that  he,  on  the  17th,  assigned  them,  with  all 
his  stock  in  trade,  to  the  defendant,  to  indemnify  him  for 
responsibilities  assumed  for  Jenkins,  as  indorser.  "The 
plaintiff  proved  the  purchase  by  Jenkins  fraudulent,  being 
made  on  the  eve  of  bankruptcy.**  No  other  evidence  of 
fraudulent  intent  is  stated  in  the  case. 

In  Broxcn  v.  Montgomery,  {supra,)  the  fraud  consisted 
in  selling  a  check  made  by  a  firm  reputed  to  be  in  good 
standing,  after  being  informed  that  a  check  drawn  by  the 
same  parties  had  been  that  day  protested  for  non-payment, 
without  disclosing  that  information.  The  Court  held  that 
the  transaction  was  a  fraud  which  avoided  the  sale. 
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In  that  case,  Denio,  J.,  said,  that  in  Niclwb  v.  Pinner^ 
(18  N.  Y.  E.,  295,)  "we  decided,  that  where  a  merchant, 
knowing  himself  to  be  insolvent,  purchases  goods  without 
disclosing  the  fact,  there  being  no  inquiry  made,  he  is  not 
necessarily  guilty  of  fraud,  as  he  may  honestly  believe 
that  he  can  go  on  and  retrieve  his  embarrassments.  *  * 
But  the  case  does  not  countenance  the  position,  that  a 
dealer  who  has  been  of  known  standing,  but  who  has  sud- 
denly failed  in  business,  can  go  to  those  who  were  ao- 
quainted  with  his  former  character,  but  who  have  not 
heard  of  his  failure,  and  innocently  purchase  their  pro- 
perty on  credit.  Judge  Selden,  in  his  opinion,  puts  that 
case  as  one  not  covered  by  the  judgment."  (Id.,  305.) 

The  observation  of  Judge  Seldex  here  referred  to,  is 
that  "  there  may  be  circumstances  under  which  the  con- 
cealment of  a  marked  and  sudden  change  in  the  pecuniary 
affairs  of  a  purchaser,  which  he  had  reason  to  suppose 
unknown  to  the  vendor,  might  amount  to  a  fraud;"  but 
the  case  of  NiclwU  v.  Pinner  did  not  appear  to  him  to  be 
such  a  case.  (18  N.  Y.  E.,  305.) 

These  propositions  and  the  cases  cited  conciur  in.  sup- 
porting the  doctrine,  that  where  the  omission  to  disclose 
the  fact  of  insolvency  or  great  pecuniary  embarrassment 
on  applying  to  purchase  from  one  supposing  and  believed 
to  suppose  the  applicant  solvent,  is  the  result  of  a  fraudu- 
lent purpose  to  get  possession  of  goods  with  intent  not  to 
pay  for  them,  the  purchase  will  be  fraudulent ;  while  it 
will  not  be,  if  the  omission  is  in  consequence  of  an  honest 
belief  that  the  purchaser  can  improve  his  condition,  and 
will  be  able  to  pay  for  the  goods. 

And  for  this  reason,  the  mere  fact  of  an  omission  to 
disclose  his  insolvency,  there  being  no  questions  asked  or 
representations  made,  will  not  of  itself  he^pruna  facie  evi- 
dence that  the  purchase  was  made  with  a  fraudulent  intent.- 

Do  the  circumstances  attending  the  purchases  in  ques- 
tion, or  of  either  of  them,  furnish  such  evidence  of  a 
purchase  with  a  fraudulent  intent,  as  should  have  been 
submitted  to  the  Jury  ? 
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It  was  proved  that  Sheldon  had  dealt  with  the  plaintiffs 
8ince  1856.  Prior  to  the  transactions  in  question  he  had 
bought  on  his  personal  credit.  On  the  8th  of  July,  1859, 
he  owed  the  plaintiffs  some  $2,700  or  $3,000. 

It  is  a  natural  inference  that  the  plaintiffs  had  been 
selling  to  him  on  credit,  relying  on  his  solvency,  and  that 
he  had  been  purchasing  from  time  to  time,  believing 
that  the  plaintiffs  sold  and  parted  with  their  property  in 
this  confidence. 

On  the  8th  of  July,  1859,  George  King  told  Sheldon,  on 
his  then  applying  to  buy  more  goods,  that  he  thought 
Sheldon  owed  him  enough  on  his  individual  paper ;  that 
King  wanted  other  paper,  such  as  he  would  approve.  He 
testifies  thus :  "  He  (Sheldon)  named  various  paper  which 
I  declined  to  take;  he  then  named  other  paper  which  I 
agreed  to  take.  Sheldon  offered  and  EUng  agreed  to  take 
the  paper  of  Baldwin  &  Dodd  of  St.  Louis,  and  Buis  & 
Eeeke  of  Louisville." 

Eequiring  business  paper  for  the  goods  then  applied  for, 
does  not  necessarily  indicate  that  King  had  any  doubt 
of  Sheldon's  solvency,  or  any  suspicion  of  any  adverse 
change  in  the  condition  of  his  business.  It  is  all  consis- 
tent with  the  idea  that  the  credit  was  as  large  as  was 
given,  according  to  the  ordinary  course  of  business,  or  as 
had  at  any  previous  time  been  given. 

King  also  testifies  that  the  sale  of  the  26th  of  July  was 
made  on  the  terms  of  Sheldon*s  paying  with  the  paper  of 
John  McNeil  &  Co.,  whenever  King  chose  to  demand  pay- 
ment. When  he  applied  to  make  that  purchase  he  pro- 
posed to  pay  with  such  paper,  and  that  offer  was  accepted, 
and  the  goods  delivered. 

On  the  16th  of  August,  1859,  the  twenty-first  day  after 
the  last  purchase,  Sheldon  assigned  all  his  property  to 
the  defendants,  by  an  assig-nment  which  stated  his  inability 
to  pay  his  creditors  "  with  punctuality,  or  in  full."  There 
are  schedules  annexed  to  the  assignment,  which,  as  the 
assignment  states,  are  intended  to  contain  a  statement  of 

Bosw.— V0L.VIIL      77 
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all  his  property  and  of  all  debts  owing  to  him,  with  a  list 
of  his  creditors. 

These  schedules  show  an  indebtedness  to  the  amount  of 
about  $120,000,  and  that  all  the  debts  owing  to  Sheldon 
amounted  to  only  about  $60,000,  and  that  all  of  such 
debts,  whether  evidenced  by  notes,  or  resting  in  open  ac- 
count, had  been  pledged  to  some  of  his  creditors,  before 
the  assignment  was  made. 

They  also  show  that  he  had  but  little  merchandise  which 
had  not  also  been  pledged. 

They  also  show  that  he  had  an  account  against  Enis 
&  Eeeke,  amounting  to  $283,  and  an  account  against  John 
McNeil,  amounting  to  $1,310.26,  both  of  which  had  been 
pledged,  but  does  not  show  that  he  had  a  note  against 
either  of  them,  or  any  note  or  account  against  Baldwin  & 
Dodd. 

King  testifies  that  about  two  weeks  after  the  assign- 
ment, he  was  present  at  a  meeting  of  Sheldon's  creditors ; 
that  he  thinks  Sheldon  and  E.  W.  Phillips  were  present 
That  a  statement  was  submitted ;  some  of  the  creditors 
examined  it,  and  thought  the  estate  could  pay  from  twenty 
to  thirty  cents  on  the  dollar,  and  were  wilUng  to  take  that, 
if  the  Messrs.  Phillips  would  become  security  for  the 
amount. 

No  witness  was  examined,  nor  was  any  evidence  given, 
to  rebut  or  affect  any  inference  which  a  Jury  might  justly 
draw  from  the  facts  before  stated. 

These  facts  furnish  some  evidence  that  Sheldon  was 
irretrievably  insolvent  when  he  made  these  purchases,  and 
that  he  knew  it.  That  he  applied  to  the  plaintifl^,  expect- 
ing to  obtain  goods  on  their  reliance  upon  his  solvency, 
good  faith  and  ability  to  i)ay  as  he  had  agreed,  and  that 
they  parted  with  their  property  in  this  confidence. 

In  the  absence  of  any  exi)lanation  from  Sheldon,  a  Jury 
might  find  that  he  had  pledged  the  account  against 
McNeil  prior  to  the  26th  of  July.  Also  that  he  had  re- 
ceived no  orders  from  Baldwin  &  Dodd  or  from  Buis  & 
Eeeke,  nor  had  any  reason  to  suppose  that  he  would ;  and 
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that  lie  had  no  grounds  whatjever  for  expecting  to  become 
possessed  of  their  paper. 

Under  such  circumstances,  and  in  the  absence  of  any 
explanations  from  Mr.  Sheldon,  a  Jury  might  find  that  he 
did  not  intend  to  pay  for  the  goods ;  and  that  he  gave  as- 
surances of  his  ability  to  furnish,  and  promised  to  furnish 
paper  made  by  the  firms  named,  to  mislead  and  deceive 
the  plaintiffs,  and  induce  them  to  part  with  goods  which 
they  declined  to  deliver  on  his  personal  responsibility 
alone.  A  verdict  to  this  effect,  found  on  such  evidence, 
■would  not  be  disturbed. 

Assuming  the  testimony  of  Mr.  King  to  be  true,  as  ^e 
must  on  this  appeal,  it  being  neither  contradicted  nor  dis- 
credited, what  Sheldon  said  amounts  to  a  representation 
that  he  could  furnish  the  paper  he  had  agreed  to  give,  and 
within  the  time  he  had  contracted  to  furnish  it. 

K  he  makes  no  explanation  to  counteract  the  force  of 
the  evidence  given  by  the  plaintiffs,  a  Jury  might  find  that 
the  representation  was  known  to  be  untrue  when  made, 
and  was  made  in  bad  faith  and  with  intent  to  defraud. 

We  think  the  evidence  should  have  been  submitted  to 
the  Jury. 

It  is,  of  course,  open  to  the  defendants  to  rebut  the 
evidence  given  by  the  plaintiffs,  and  to  prove  a  state  of 
facts  tending  to  show  or  establishing  that  these  assurances 
were  given  and  promises  made  in  good  faith ;  and  that 
according  to  the  usual  course  of  his  business,  or  by  reason 
of  orders  received,  or  other  arrangements  made,  he  might 
reasonably  exi)ect  to  be  able  to  furnish  the  paper  he  had 
promised. 

But  on  the  case  presented  by  the  record  before  us,  there 
is  no  explanation  or  attempt  at  explanation. 

We  also  think  that  a  Jury  might  properly  find  that 
this  suit  was  commenced  before  the  affidavit  was  made  in 
New  Jersey  to  obtain  an  attachment  in  that  State. 

On  that  fact  being  found  or  established,  the  commence- 
ment of  the  attachment  suit  would  be  no  bar  to  the  present, 
either  as  a  matter  of  estoppel  or  of  evidence. 
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The  judgment  must  be  leversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


BiGHARD  P.  Spexcer,  Plaintiflf  and  Eespondent,  v.  The 
BoGEBS  LocoMOTivB  and  Machine  Works,  Defend- 
ants and  Appellants. 

1.  In  an  action  in  the  Superior  Court  of  the  City  of  New  York,  against  a 
foreign  corporation,  where  the  complaint  states  a  cause  of  action  of  which 
the  Court  has  jurisdiction,  it  is  unnecessary  to  aver  that  the  plaintiff  resides 
within  the  City  of  New  York. 

2.  A  cause  of  action  against  a  foreign  corporation,  as  indorser  of  a  promissory 
note,  which,  by  its  terms,  is  payable  in  the  City  of  New  York,  is  a  cause 
of  action  arising  within  that  City ;  and  the  Superior  Court  has  jurisdiction 
thereof,  though  the  plaintiff  be  a  non-resident 

S.  Where  the  complaint  against  the  indorser  of  a  promissory  note,  allocs 
due  demand,  non-payment  and  protest^  and  that  the  defendant  had  doe 
notice  of  such  non-payment  and  protest^  it  is  sufficient^  without  averring 
notice  of  the  demand  also. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard,  November  7 ;  decided,  November  30,  1861. 

Appeal  from  a  judgment  on  account  of  the  fiivolous- 
ness  of  a  demurrer  to  the  complaint.  This  action  was 
by  Eichard  P.  Spencer,  against  The  Eogers  Locomotive 
and  Machine  Works,  as  indorsers  of  a  promissory  note. 

The  substance  of  the  complaint  is  stated  in  the  opinion. 
The  averment  of  dishonor  and  notice,  was  in  the  follow- 
ing words;  "that  at  the  maturity  of  the  said  note,  the 
same  was  duly  presented  at  the  place  of  payment  therein 
mentioned,  and  payment  thereof  demanded  and  refused, 
whereupon  the  same  was  protested  for  non-payment,  of 
which  non-payment  and  protest  the  defendants  had  due 
notice,  but  that  the  said  note  is  still  wholly  due  and 
UDpaid." 

The  defendants  demurred  to  the  complaint ;  and  there- 


NEW  TOEK— NOVEMBEE,  1861.  613 

Spencer  v.  The  Rogers  Locomotive  and  Machine  Worke. 

upon  the  plaintiff  moved  for  judgment  on  the  ground  of 
the  flpivolousness  of  the  demurrer. 

The  motion  was  heard  before  Mr.  Justice  Woodritpp, 
at  Chambers,  on  the  16th  of  July,  1861,  who  granted  it, 
and  from  the  judgment  entered  thereon,  the  defendants 
appealed  to  the  Court  at  Gteneral  Term. 

H.  N.  Beachy  for  defendants,  (appellants.) 

I.  This  Court  has  no  jurisdiction,  because  the  complaint 
does  not  show  that  the  action,  which  is  against  a  foreign 
corporation,  is  for  the  recovery  of  a  debt  or  damages,  aris- 
ing upon  contract  made,  executed  or  delivered  within  this 
State,  or  upon  a  cause  of  action  arising  in  this  State.  (Code, 
§  33,  subd.  3.) 

1.  Foreign  corporations,  at  common  law,  could  not  be 
sued  here,  (McQueen  v.  The  Middktown  Company^  16 
Johns.,  7,)  until  the  adoption  of  the  Revised  Statutes, 
which  allowed  a  resident  of  this  State  to  sue  them  by  at- 
tachment. (2  Eev.  Stat.,  459,  §  15,  'Note  of  the  Eevisers 
to  §  30,  McDonough  v.  Phelps,  15  How.  Pr.  E.,  376.) 

2.  Jurisdiction  was  afterwards  first  conferred  upon  this 
Court.  (Laws  of  1849,  ch.  107,  p.  142;  Laws  of  1849,  ch. 
438,  ^  33,  subd.  3,  p.  621;  amending  Code  of  1848,  Laws, 
ch.  379,  §  39,  p.  504;  Laws  of  1849,  ch.  438,  §  427.) 

3.  The  amended  Code  of  1849  does  not  authorize  a  resi- 
dent of  this  State  to  bring  an  action  in  this  Court  against 
a  foreign  corporation  for  every  cause.  Section  427  does 
not  enlarge  section  33.  "If  a  particular  thing  be  given  or 
limited  in  the  preceding  part  of  the  statute,  this  shall  not 
be  taken  away  or  altered  by  any  subsequent  general  words 
of  the  same  statute."  (Bacon's  Abr.,  Stat.,  I,  2;  Sedg.  on 
Stat,  and  Cons.  Law,  423.) 

4.  But  if  it  be  held  that  the  jurisdiction  of  the  Court 
extends  to  any  cause  of  action  against  a  foreign  corpora- 
tion, irrespective  of  the  place  where  it  arose  or  the  subject 
of  it  is  situated,  if  brought  by  a  resident  plaintiff,  then 
the  complaint  must  show  on  its  face,  that  the  plaintiff  is 
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a  resident  of  this  State,  or  this  Court  will  have  no  jons- 
diction. 

The  Court  is  created  by  si>ecial  statute,  and  of  local 
and  limited  powers.  {In  re  John  Jay^  5  Sand.,  678;  Ddo- 
field  V.  Wright,  3  Id.,  747 ;  Day  v.  U.  S.  Car  Spring  Co.,  2 
Duer,  608;  Brake  v.  Tlie  Pytliagoras  Association,  4  Id., 
658.) 

It  is,  therefore,  as  to  this  question,  an  inferior  Court 
within  its  own  definition.  {Simons  v.  De  Bare,  4  Bosw.,  554.) 

Hence  there  should  api>ear  in  the  complaint  sufficient 
to  show  that  it  has  jurisdiction.  (Simons  v.  De  Bare,  supra; 
Frees  v.  Ford,  2  Seld.,  178;  Burckle  v.  Eckhart,  3  Comst, 
137.) 

In  this  case  the  plaintiff  must  be  a  resident  to  main- 
tain this  action,  under  section  427  of  the  Code ;  and  the 
complaint  must  show  it  affirmatively  to  give  the  Court 
jurisdiction.  {House  v.  Cooper,  16  How.,  293;  Clason  v. 
CorUy,  5  Sandf.,  454;  S.  C.  affirmed,  4  Seld.,  428.) 

In  attachments  against  a  foreign  corporation,  where  the 
right  to  a  writ  or  warrant  depends  on  the  residence  of 
the  plaintiff,  it  was  always  necessary  that  the  fact  of  such 
residence  should  affirmatively  appear  in  the  affidavit. 
{Staples  V.  Fairchildy  3  Comst.,  43;  McDonough  v.  Phelps, 
15  How.,  377.)  And  by  a  parity  of  reason,  the  fact  of 
plaintiff's  residence  must  be  alleged  in  the  complaint, 
when  the  cause  of  action  shall  not  have  arisen,  or  the  sub- 
ject of  the  action  shall  not  be  situated,  within  this  State. 

n.  The  complaint  is  insufficient  to  constitute  a  cause 
of  action ;  for  it  contains  no  allegation  of  due  notice  of 
presentment  or  demand. 

1.  Notice  of  protest  is  immaterial  in  the  case  of  a  pro- 
missory note.  {Bank  of  Utica  v.  Smith,  18  Johns.,  240; 
Hunt  V.  Mayhee,  2  Seld.,  269.) 

2.  Notice  of  non-payment  is  not  sufficient.  The  ia- 
dorser  must  have  notice  of  presentment  or  demand,  and 
of  non-payment.  {Spellman  v.  Weider,  5  How.,  6;  Adams 
V.  Sherrill,  14  Id.,  298;  Pahquioque  Bank  v.  Martin,  11 
Abb.,  291.) 
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JP.  N.  Bangs,  for  plaintiff,  (respondent.) 

I.  Pacts  relating  purely  to  the  jurisdiction  of  this  Court, 
"bat  not  constituting  a  part  of  the  cause  of  action,  need 
not  be  averred  in  the  complaint.  If  they  need  be  averred, 
the  residence  of,  or  service  on,  the  defendants,  within  this 
city,  must  be  alleged  in  certain  actions,  which  is  not  the 
practice. 

II.  The  complaint  is  only  required  to  state  the  cause  of 
action.  (Code,  §  142,  [120,]  subd.  2.) 

III.  A  defendant  cannot  demur  because  the  complaint 
fails  to  show  jurisdiction,  but  only  because  the  complaint 
shows  that  the  Court  has  not  jurisdiction. 

IV.  This  does  not  appear  here.  (Code,  '^  427,  subd.  1.) 

V.  An  answer  merely  averring  that  defendant  is  a  foreign 
corporation,  would  not  be  sufficient  to  defeat  the  action, 
and  the  same  averment  in  the  complaint  cannot  have  a 
greater  effect. 

By  the  Court — White,  J.  The  complaint  in  this  case 
sets  forth,  that  the  defendants  were  and  are  a  body  corpo- 
rate created  by  the  Laws  of  the  State  of  New  Jersey ; 
that  on  October  29th,  1860,  the  corporation  called  the- 
Memphis  and  Charleston  Eailroad*  Company  made  their 
promissory  note,  bearing  date  at  Memphis  on  that  day, 
for  $3,344.77,  payable  to  the  order  of  the  defendants,  six 
months  after  date,  at  the  Bank  of  America,'  in  the  City  of 
New  York,  and  delivered  it  to  the  defendants,  who  indorsed 
it  and  delivered  it  so  that  it  came  to  and  is  now  held  by 
the  plaintiff;  that  it  was  duly  presented  for  payment  at 
the  Bank  of  America  at  maturity,  and  payment  refused, 
of  which  due  notice  was  given  to  the  defendants. 

The  defendants  demurred  to  the  complaint  upon  the 
£^leged  ground  that  it  appeared  upon  the  face  of  the  com- 
plaint : 

1.  That  the  Court  has  no  jurisdiction  of  the  person  of 
the  defendants  or  the  subject  of  the  action. 

2.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 
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The  main  error  upon  which  this  demurrer  is  founded,  is 
the  supposition,  that  it  is  necessary  in  a  complaint  in  this 
Court  to  aver  jurisdiction ;  that  is,  to  aver  facts  independent 
of  the  cause  of  action,  the  existence  of  which  is,  in  cer- 
tain cases,  necessary  to  confer  juiisdiction — such  as,  the 
residence  of  the  plaintiff  in  an  action  against  a  foreign  coiv 
poration,  when  neither  the  cause  of  action  has  arisen,  nor 
the  subject  of  the  action  is  situated  within  the  State.  But 
this  is'  a  mistake.  Jurisdiction  is  presumed,  unless  it 
appears  upon  the  face  of  the  complaint  that  the  Court  has 
not  jurisdiction  of  the  action ;  that  is,  in  the  case  sup- 
posed, jurisdiction  is  presumed  unless  it  should  be  averred, 
or  made  distinctly  to  appear  in  the  complaint,  that  the 
plaintiff  was  a  non-resident. 

But  even  if  the  plaintiff  were  a  non-resident  in  the  case 
before  us,  I  think  that  sufficient  facts  appear  in  the  com- 
plaint to  give  this  Court  jurisdiction.  The  action  is  upon 
a  promissory  note  made  payable  at  the  Bank  of  America 
in  the  city  of  New  York.  Upon  the  demand  and  non- 
payment, and  notice  to  the  indorser,  a  cause  of  action 
immediately  arose,  and  accrued  to  the  holder  in  this  city. 
'{Bank  of  Commerce  v.  Rutland  and  Washington  JR.  R.  Co,, 
10  How.,  1 ;  BurcJde  y.  Eckhart,  3  Comst.,  132 ;  Cooper  v. 
Earl  of  Wdldegrave,  2  Beavan's  Eep.,  282 ;  Story  Confl. 
of  Laws,  ^§  282-287.) 

The  averment  of  notice  of  non-payment  and  protest, 
which  is  supposed  to  be  defective,  and  is  relied  upon  in 
support  of  the  second  alleged  ground  of  demurrer,  is,  we 
think,  sufficient 

The  judgment  must  therefore  be  affirmed,  with  costs. 


NEW  TOEK— NOVEMBER,  1861.  617 

Davis  et  cU.  v.  Duffle  et  <U, 


Smith  Davis  and  Oliver  Davis,  PlaintiflBs  and  Eespon- 
dents,  V.  Cornelius  E.  Duffib  et  ah,  Defendants  and 
Appellants* 

1.  Process  for  the  commencement  of  an  action  against  a  convict  in  the  State 
prison,  may  be  served  upon  him  in  the  prison.  Although  his  right  to  sue 
is  suspended,  he  may  still  be  sued,  and  the  suit  prosecuted  to  judgment. 

2.  The  statute  providing  for  the  appointment  of  trustees  of  the  estates  of 
debtors  imprisoned  for  crimes,  (2  Bev.  Stat,  15,)  does  not  make  it  neces- 
sary to  have  trustees  of  the  estate  of  an  imprisoned  debtor  appointed,  in 
order  to  foreclose  a  mortgage  upon  his  property.  The  appointment  of 
trustees  would  not  dispense  with  the  necessity  of  making  him  a  party  to 
the  action  of  foreclosure. 

3.  The  conviction,  and  sentence  to  the  state  prison,  of  a  party  defendant, 
pending  the  action  against  him,  do  not  abate  tiie  action.  Per  Bosworth, 
Ch.  J. 

4.  li  secmsj  that  the  delivery  of  a  summons  to  the  Sheriff  with  intent  that  it 
shall  be  served,  if  in  fact  served  within  sixty  days  thereafter,  is  equivalent 
to  the  actual  commencement  of  the  action  within  the  meaning  of  the  sta- 
tute of  limitations,  although  the  cause  of  action  on  which  the  action  is 
brought  accrued  before  the  enactment  of  the  Code  of  Procedure. 

(Before  Bosworth,  Ch.  J.,  and  WoooRuyp  and  White,  J.  J.) 
Heard,  November  7;  decided,  November  30,  1861. 

Tliis  action  was  originally  brought  by  Smith  Davis  and 
Brian  Eeily,  for  the  purpose  of  redeeming  real  property 
from,  a  mortgage  and  decree  of  foreclosure,  which  property 
the  complaint  alleged  belonged  to  the  plaintiff,  Smith 
Davis,  and  an  interest  in  which  he  had  conveyed  to  Eeily. 
Pending  the  action,  on  petition  of  Oliver  Davis,  and  proof 
of  a  conveyance  from  Eeily  to  him,  Oliver  Davis  was 
substituted  for  Eeily  as  a  co-plaintiflf  with  Smith  Davis. 
The  defendants  were  Cornelius  E.  DuflSe,  Jonas  Oonklin, 
Gerardus  A.  0.  Van  Beuren,  John  Erhardt,  William  V, 
Brady,  Philip  T.  Smith,  Alfred  A.  Valentine,  Thaddeus 
Sherman,  Jr.,  John  W.  Mitchell,  Brastus  0.  Benedict, 
executor  of  the  last  will  and  testament  of  Abner  Benedict, 
deceased,  Joseph  M.  Pendergast,  Edgar  M.  Brown,  John  T. 
Wallace,  Wm.  M.  Smith,  Thaddeus  Sherman,  Sr.,  The  East 
Eiver  Savings  Institution  and  Frederick  S.  Schlesinger. 
Bosw.— Vol.  VIH.     78 
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The  plaintiff,  Smith  Davis,  being  seised  of  the  premises 
in  controversy,  on  the  8th  day  of  March,  1838,  ex^iited 
a  mortgage  thereon  to  Cornelius  E.  Duffle,  one  of  the 
defendants ;  and  having  been  subsequently  convicted  of 
the  crime  of  forgery  in  the  second  degree,  he  was,  on  the 
2d  of  September,  1839,  sentenced  to  imprisonment  in  the 
State  prison  at  Sing  Sing  for  seven  years,  and  was,  on 
the  same  day,  sent  there,  where  he  remained  until  Sep- 
tember 2d,  1846,  when  his  term  expired. 

While  so  imprisoned,  a  suit  was  commenced  by  Duffie, 
before  the  Vice-Ohancellor  of  the  First  Circuit,  to  foreclose 
such  mortgage;  in  which  action  Smith  Davis,  his  wife, 
and  some  judgment  creditors,  were  parties. 

The  subpoena  was  served  personally  on  Smith  Davis 
while  in  the  prison,  and  on  his  keeper,  on  December  21st, 
1839,  and  was  made  returnable  the  23d  of  that  month. 

No  person  appeared  for  him  as  solicitor  or  otherwise ;  a 
decree  of  foreclosure  and  sale  of  the  mortgaged  premises 
was  entered  by  default,  on  December  10th,  1840,  under 
which  the  same  was  sold  at  public  auction  by  a  Master  in 
Chancery,  to  the  said  Cornelius  E.  Duffie,  and  a  master's 
deed  therefor  executed  to  him,  May  29th,  1841.  Duffie 
entered  into  possession,  and  he  and  his  grantees,  the  other 
defendants  herein,  have  been  in  possession  thereof  ever 
since. 

Smith  Davis,  after  the  expiration  of  his  imprisonment, 
brought  an  action  of  ejectment  against  John  Erhardt,  one 
of  the  purchasers  under  Cornelius  E.  Duffie,  for  the  re- 
covery of  the  possession  of  the  lot  held  by  him ;  and  in 
that  action  an  opinion  was  delivered  in  the  General  Term 
of  this  CQurt  in  1854,  holding  that  the  service  of  the  sub- 
poena on  Smith  Davis,  while  confined  under  sentence  in 
Stafe  prison,  was  void  and  of  no  effect. 

This  appears  to  have  been  the  only  question  raised  in 
that  action,  and  the  plaintiff  prevailed. 

Other  actions  of  ejectment  were  commenced  by  him 
against  the  defendants  Conkling,  Van  Beuren  and  Mitchell, 
and  these  were  tried  before  Mr.  Justice  Boswobth,  who 
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held  that  even  if  the  foreclosure  were  void  the  defendants 
T?ere  in  the  position  of  mortgagees  in  possession  after  the 
conditions  of  the  mortgage  had  been  broken,  and  that  the 
mortgagor  could  not  maintain  ejectment  against  them; 
and  that  the  only  remedy  of  the  plaintiff,  assuming  the 
foreclosure  to  be  void,  would  be  an  action  to  redeem  the 
premises.  These  actions  of  ejectment  were  accordingly 
dismissed,  without  prejudice  to  the  right  of  the  plaintiff 
to  bring  such  new  action  as  he  might  be  advised. 

The  present  action  to  redeem  the  premises  from  the 
mortgage  was  thereupon  commenced. 

The  facts  in  relation  to  the  time  and  mode  of  com- 
mencing the  action  appear  in  the  opinion  of  the  Court. 

The  cause  came  before  Mr.  Justice  Hoffman,  at  Special 
Term,  several  times,  at  different  stages  between  March, 
1859,  and  June,  1861,  and  his  opinions  so  far  aa  they  relate 
to  the  questions  raised  upon  the  appeal,  were  to  the  effect 
that: 

First,  Under  the  authority  of  the  decision  of  the  Court 
in  Davis  v.  Erhardt,  the  service  of  the  subpoena  upon  the 
plaintiff,  while  confined  in  the  State  prison,  must  be  treated 
as  void;  although  the  Chancery  practice,  both  in  England 
and  here,  was  otherwise.  (1  Hoffman's  Ch.  Pr.,  109 ;  Plielps 
V.  Phelps,  7  Paige,  150.) 

The  decision  in  Davis  v.  Erhardt,  construing  the  pro- 
vision of  the  Eevised  Statutes,  (2  E.  S.,  15,  article  2,)  is 
however,  express,  that  the  service  in  the  prison  was  void, 
and  the  decree  of  foreclosure  a  nullity,  as  to  Davis. 

Second,  The  delivery  of  the  summons  and  complaint  in 
this  suit  to  the  Sheriff  to  be  served,  with  an  honest  inten- 
tion to  have  it  served,  was  a  commencement  of  the  action, 
BO  as  to  save  the  statute  of  limitations.  The  cases  of 
Well  V.  Pell,  (1  Paige  E.,  564,)  and  Hayden  v.  Bncklin,  (9 
Paige  E.,  512,)  are  suflBcient  authorities,  and  removed  my 
first  impressions,  which,  as  the  case  was  not  governed  by 
the  Code,  were,  that  actual  service  was  necessary.  (See 
also,  Fitch  V.  Smithy  10  Paige  E.,  9.) 
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After  a  reference  to  state  an  account  between  the  par- 
ties, judgment  was  accordingly  ordered  by  Mr.  Justice 
HoFFMAX,  allowing  the  plaintiffs  to  redeem  from  the 
defendants  Duffie,  Conklin,  Van  Beuren  and  Sherman; 
and  from  that  judgment  these  defendants  took  the  present 
appeal  to  the  Court  at  Greneral  Term, 

S.  W.  Bdbimon^  for  defendant  Conklin. 

Joseph  H.  Crray,  for  defendant  Van  Beuren. 

JSleazur  Hinsdale,  for  defendant  Duffie. 

Man  &  Parsons,  for  defendant  Sherman. 

I.  The  opinion  of  the  General  Term  of  this  Court,  de- 
livered in  1854,  in  Smith  Davis  against  John  Erhardt,  to 
the  effect  that  the  service  of  subpoena  in  State  prison  was 
void,  ought  not  to  be  followed  on  this  appeal. 

1.  It  was  had  in  irregular  proceedings. 

2.  That  case  was  evidently  an  amicable  suit  "got  up" 
as  a  forerunner  to  forestall  a  deliberate  decision  of  the 
controversy. 

3.  The  decision  was  made  under  a  misapprehension 
as  to  the  case  of  O'Brien  v.  Hagan,  (1  Duer,  664,)  and 
without  due  consideration. 

4.  In  similar  actions  which  were  defended  in  good  faith, 
a  judgment  was  rendered  on  the  merits,  in  each,  in  favor 
of  the  defendants. 

5.  The  Chancellor  in  FTielps  v.  Phelps,  (7  Paige,  150,) 
had  not  only  sustained  the  validity  of  a  judgment  of 
divorce  obtained  upon  such  service,  but  had  refused  to 
open  a  default  or  vacate  the  decree,  and  that  decision  had 
never  been  previously  questioned. 

n.  The  subpoena  was  served  according  to  the  practice  of 
the  Court,  and  was  effectual  to  confer  jurisdiction  to  make 
the  decree.  (HoflBman's  Ch.  Pr.,  109;  1  Barb.  Ch.  Pr., 
50,  51 ;  Hinds'  Ch.  Pr.,  85 ;  Johnson  v.  Johnson,  Walker's 
Ch.  E.,  (Mich.,)  309 ;  Phelps  v.  Phelps,  7  Paige,  150.) 
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1.  Attainder  or  conviction,  although  it  deprived  the  per- 
son attainted  or  convicted  of  the  capacity  to  prosecute  a 
"  civil  right,"  never  was  a  bar  to  a  personal  action  against 
him,  nor  did  it  affect  his  liability.  (1  Ohitty  Orim.  Law, 
724;  1  Ohitty  on  Oont,  184;  1  Ohitty  PL,  481 ;  Fost.  Or. 
L.,  61,  63 ;  Banyster  v.  Trussel,  Oro.  Eliz.,  516 ;  Viner  Ab. 
"  Attainder"  B,  3 ;  Bamsay  v.  McDonald,  1  Wm.  Bl.,  30 ; 
S.  C.J  1  Wilson,  217 ;  Dunham  v.  Drake,  Ooxe,  (N.  J.,)  315.) 

He  might  stiU  appear  by  attorney  and  counsel.  {Bam- 
say V.  McDonald,  {supra ;)  Coppin  v.  Ghinner,  2  Ld.  Eay., 
1573 ;  Harvey  v.  Jacob,  1  Barn.  &  Aid.,  159 ;  Barrett  v. 
Power,  25  Eng.  L.  and  Bq.  E.,  524.) 

He  cannot  take  advantage  of  his  own  wrong  nor  claim 
an  immunity  to  which  an  honest  citizen  is  not  entitled. 
(Dunham  v.  Drake,  Ooxe,  (N.  J.,)  315.) 

The  necessity  and  propriety  of  his  being  a  party  to  a 
foreclosure  suit  is  manifest  from  the  fact  that  a  reversal  of 
his  conviction  would  sweep  from  the  record  every  conse- 
quence of  a  judgment  against  him.  {Warnbaugh  \.  Gates, 
4  Seld.,  138.) 

ni.  The  provisions  of  2  E.  S.,  701,  %  19,  that  sentence 
of  imprisonment  in  the  State  prison  for  any  term  of  years 
less  than  life,  suspends  all  civil  rights,  does  not  interfere 
with  the  power  of  the  Oourt  to  proceed  against  him. 

1.  It  was  merely  "  declaratory."  (Eev.  Notes,  3  E.  S.,  2 
ed.,  835.) 

It  is  his  rights  which  are  suspended.  (2  Petersdorf  Ab., 
491,  "  Attainder ;"  Exparte  Bullock,  14  Ves.  J.,  452 ;  2 
Leach  0.  0.,  966 ;  Bullock  v.  Dodds,  2  Barn.  &  Aid.,  258 ; 
Boherts  v.  Walker,  1  Euss  &  Myl.,  752 ;  Stokes  v.  Holden, 
1  Keen,  145 ;  Webster's  Die,  "  Oivll.") 

2.  He  was  not  **  civilly  dead."  {Platner  v.  Sherwood,  6 
John.  Oh.  E.,  120.) 

3.  Nor  had  he  forfeited  by  his  conviction  any  of  his  pro- 
perty. (2  E.  S.,  701,  §  22.) 

4.  This  statute  does  not  interfere  with  any  right  of  the 
honest  citizen  to  prosecute  the  convict  or  his  estate. 

IV.  The  provision  of  2  E.  S.,  15,  ^  1,  for  the  appoint- 
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ment  of  trastees  of  the  estate  of  a  debtor  imprisoned,  has 
no  application  to  this  case. 

1.  Such  proceedings  were  merely  intended  for  the  pre- 
servation and  administration  of  the  debtor's  estate. 

2.  The  statute  is  permissive,  and  not  prohibitory,  {MiU- 
com  V.  Roger 8j  5  Oow.,  188;  N.  and  C.  Turnpike  Co.  v, 
Miller,  5  John.  Oh.,  101 ;  Smith  v.  Lockwoodj  13  Barb.,  217.) 

3.  The  remedy  it  furnishes  is  merely  cumulative.  {Almy 
V.  Harris,  5  John.,  175;  Coldsn  v.  Eldred,  15  Id.,  220; 
Farmers'  Turnpike  Co.  v.  Coventry,  10  Id.,  389.) 

4.  Until  such  appointment,  the  estate  remained  vested 
in  the  debtor,  and  he  would  be  a  necessary  party,  even  if 
trustees  had  been  appointed.  (1  Daniels'  Oh.  Pr.,  256.) 

5.  Unless  the  mortgagee  were  also  a  creditor,  a  relative 
of  the  imprisoned  debtor,  or  of  his  wife,  he  would,  under 
the  construction  claimed,  be  without  any  remedy.  (Culver 
V-  Sisson,  3  Ooms.,  264;  Murray  v.  Smith,  1  Duer,  412.) 

6.  This  statute  extends  not  only  to  persons  convicted 
of  felonies,  (2  E.  S.,  702,  §  30,)  but  also  to  those  imprisoned 
in  the  penitentiary  or  county  jail,  for  minor  offenses. 

It  is  not  confined  to  persons  disqualified  from  suing,  and 
evidently  was  not  passed  with  any  especial  reference  to 
such  persons,  but  in  aid  of  creditors  and  dependent  rela- 
tives. 

7.  The  construction  claimed  would  be  unconstitutional. 
{Wynehamer  v.  The  People,  13  K  Y.,  387,  394.) 

V.  If  the  foreclosure  was  ineffectual,  the  mortgage  be- 
came forfeited  by  the  breach  of  condition  on  the  default 
to  pay  the  semi-annual  interest  on  the  8th  day  of  Septem- 
ber, 1839,  or  at  least  ten  days  thereafter. 

The  mortgagor's  right  of  redemption,  and  remedy  in 
equity  to  be  relieved  from  the  forfeiture,  by  a  bill  to  redeem, 
then  accrued.  {Merritt  v.  Lambert,  7  Paige,  344;  Posty. 
Arnot,  2  Denio,  344.) 

Against  such  an  action,  the  ten  years'  limitation  of  suits 
in  equity,  (2  E.  S.,  302,  ^  52,)  was  applicable.  {Elwood  v. 
Deifendorf,  5  Barb.,  399.) 

But  the  plaintifi*  being  then  imprisoned  on  a  criminal 
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charge  for  a  less  term  than  his  natural  life,  and  the  disa- 
bility to  sue  continuing  while  he  was  so  imprisoned,  and 
until  September  3d,  1846,  (2  E.  S.,  302,  ^  53;  Id.,  297, 
§  24,  subd.  3,)  the  ten  years  began  to  run  fix)m  that  day,  and 
the  statutory  limitation  became  perfect  on  the  2d  Septem- 
ber, 1856. 

WiHiam  SiUimanf  for  the  defendant  Duffie,  further 
argued : 

I.  The  plaintiff  are  estopped  from  claiming  the  land ; 
for,  pending  adverse  possession  of  the  land,  Smith  con- 
veyed to  Eeily  all  the  lands,  and  Eeily  reconveyed  to 
Smith  all  except  two  lots,  and  pending  the  suit  conveyed 
those  two  lots  to  Oliver  Smith.  Duffle,  an  innocent  third 
I)erson,  may  insist  that  the  conveyance  to  Eeily  was  valid, 
and  the  one  hy  him  void;  and  plaintiff  is  estopi)ed  to  con- 
trovert this.  (3  Eev.  Stat.,  5th  ed.,  972;  marg.  69,  §  6; 
Id.  30,  marg.  739,  ^  167.) 

II.  The  Statute  of  Limitations  affords  a  good  defense 
to  Duffie;  and  his  defense  is  the  defense  of  all  the  de- 
fendants. 

III.  It  was  fully  settled  by  the  Court  of  Errors,  in  Wih 
son  V.  Troupf  2  Cow.,  195,  that  a  conveyance,  with  full 
covenants,  by  a  mortgagee  in  possession,  of  parcels  of  the 
mortgaged  premises,  is  not  an  assignment  pro  tan  to  of 
the  mortgage. 

IV.  Duffie  held  by  an  adverse  possession ;  and  the  plain- 
tiffs in  their  complaint  say  that  there  was  an  adverse 
possession. 

V.  The  plaintiffs  have  interests  entirely  separate  from 
each  other,  and  should  sue  separately.  The  covenants 
required  by  the  decree  are  objectionable,  and  might  give 
rise  to  a  great  number  of  law  suits.  The  effect  of  declar- 
ing the  foreclosure  void  is,  to  adjudge  the  title  to  be  in  the 
X)lain  tiffs.  No  deed  is  therefore  necessary  from  the  defend- 
ant Duffie,  and  this  part  of  the  judgment  should  be  modi- 
fied, so  as  to  require  only  a  quit  claim  deed  at  the  most. 

VI.  The  fee  of  the  mortgaged  premises  is  now,  as  always 
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heretofore,  in  this  country  and  in  England,  in  the  mort- 
gagee and  not  in  the  mortgagor,  and  the  mortgagor  has 
only  an  equity,  to  be  enforced  in  a  Court  of  Equity  and 
not  at  law. 

The  Court  therefore  may  refuse,  under  the  circnm- 
stances,  a  redemption  even  within  the  ten  years,  and  may 
annex  conditions,  such  as  the  paymefit  of  other  debts, 
not  secured  by  mortgage,  &c. 

Within  this  principle  the  Court  would  be  i)erfectly  justi- 
fied, in  this  case,  in  holding  that  the  limitation  for  com- 
mencing this  action  expired  before  this  action  was  com- 
menced as  against  Duffie,  and  that  the  "attempt"  to 
commence  this  action  did  not  save  it. 

This  action  is  instituted  solely  on  the  theory  of  taking 
advantage  of  a  mere  technicality.  The  plaintiffs  slept 
over  their  possible  rights  for  more  thau  ten  years,  and  now 
ask  the  Court  to  help  them  out  of  their  difficulty,  by  apply- 
ing a  rule  of  equity  to  enable  them  to  enforce  a  most 
inequitable  claim. 

Vn.  The  defendants  should  have  been  allowed  costs. 

S.  B.  Noble,  for  plaintiffs,  (respondents.) 

I.  The  proceedings  in  the  foreclosure  are  absolutely  null 
and  void. 

A  i>erson  sentenced  to  the  State  prison  for  life  is  civilly 
dead ;  and  while  in  confinement  in  the  State  prison  under 
sentence  for  a  term  of  years,  all  his  civil  rights  are  sus- 
pended. (1  E.  L.,  p.  411,  §  17 ;  2  R.  S.,  p.  701,  ^§  19,  20; 
O'Brien  v.  Hagan,  1  Duer,  664.) 

II.  The  mo(te  of  procedure  in  such  cases  is  especially 
pointed  out  by  statute.  (2  E.  S.,  p.  15,  ^§  1,  2,  3,  4,  5 ;  1 
E.  L.,  p.  164,  \%  29,  30.) 

III.  The  principal  question  involved  was  finally  settled 
so  far  as  this  Court  is  concerned,  at  the  General  Term. 

IV.  Thus  plaintiffs'  rights  are  the  same  as  if  Smith 
Davis  had  not  been  made  a  party  to  the  foreclosure. 

y .  Lapse  of  time  cannot  be  successfully  pleaded  against 
the  plaintiffs. 


ISTSW  YORK— NOVEMBER,  1861.  625 

Davis  eicU.  y.  Duf&e  et  oL 

1.  As  equitable  owner  of  the  premises  the  statute  of  limi- 
tations would  not  commence  to  run  against  them  until  evic- 
tion. The  plaintiffs  are  to  be  deemed  still  in  possession 
under  their  deed.  (Faricft  v.  jBdie^arcfe,  11  Paige,  290;  Borst 
Y.  Boyd,  3  Sand.  Oh.  E.,  501 ;  Astor  v-  Miller,  2  Paige,  68.) 

2.  The  defendant  Sherman  was  a  non-resident  and  ap- 
peared voluntarily.  The  plea  does  not,  therefore,  avail 
him.    {Denny  v.  Smithy  18  N.  Y.  E.,  567.) 

3.  As  to  the  defendant  DufBe,  there  was  a  lonu  fide 
attempt  made  to  serve  the  summons  by  delivery  to  the 
Sheriff  on  the  28th  day  of  August,  1856,  which  is  equiva- 
lent to  the  commencement  of  an  action.  (2  E.  S.,  302  <^ 
62;  Code  §  73.) 

4.  But  the  period  of  twenty  years  is  to  be  taken  as  the 
limit  in  equity  when  applicable  to  any  similar  case  at  law. 
The  distinction  between  legal  and  equitable  actions  is 
abolished  in  all  civil  actions,  and  there  is  concurrent  juris- 
diction in  the  Courts  of  Common  Law  and  Courts  of 
Equity.  (2  E.  S.,  p.  301,  §  49;  Code,  §  69;  2  E.  S.,  p.  293, 
§5;  Code,  §78.) 

At  all  events  whether  the  statute  be  wholly  inapplica- 
ble, or  whether  the  limitation  be  twenty  years  or  ten  years, 
the  action  to  redeem  was  commenced  in  time.  (Webb  v. 
Petty  1  Paige,  564;  Tan  Hook  v.  Whitlocky  3  Paige,  409; 
Hayden  v.  Bucklin,  9  Paige,  512;  Fitch  v.  Smith,  10 
Paige,  9.) 

VI.  The  conveyance  by  Smith  Davis  to  Eeily  and  the 
reconveyance  by  Eeily  to  the  plaintiff  Oliver  Davis  are  not 
in  contravention  of  the  statute  against  purchasing  titles. 
(1  E.  S.,  p.  739,  §  147.) 

VII.  The  plaintiff  being  entitled  to  redeem,  it  is  not, 
perhaps,  a  matter  of  vital  importance  to  whom  they  pay 
the  redemption  money.  The  plaintiffs,  however,  acquiesce 
in  the  decision  as  to  its  distribution. 

The  grantees  of  Duffie  are  undoubtedly  proportionate 

assignees  of  the  mortgage.    His  deeds  carried  his  whole 

interest  in  the  mortgage,  and  the  rule  of  distribution  in 

this  case,  as  well  as  in  cases  of  sale  under  foreclosure,  to 

Bosw.— Vol.  VIDE.        19 
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different  purchasers,  would  be  in  the  inverse  order  of  their 
alienation  according  to  the  equitable  rights  of  the  different 
purchasers,  as  between  themselves.  (Chiion  v.  Knapp,  6 
Paige,  35;  Gouvemeur  v.  Lynch^  2  Paige,  300;  Snyder  v- 
Stafford,  11  Paige,  71.) 

By  the  Coubt — Boswobth,  Ch.  J.  The  opinion  in 
Davis  V.  ErJiardU  that  the  decree  of  foreclosure  in  the 
chancery  suit  is  void,  seems  to  be  based,  in  part,  on  the  idea 
that  2  E.  S.,  p.  15,  (article  second,)  prescribes  the  remedy 
which  Duffle  should  have  pursued,  and  that  such  remedy  is 
exclusive,  and  also  partly  on  the  idea  that  the  fact  that  the 
civil  rights  of  Davis  were  suspended  at  the  time  the  sub- 
poena was  served  on  him,  has  a  bearing  upon  the  question 
of  the  validity  of  the  decree.  It  states  that  this  remedy 
V  should  have  been  followed  in  order  effectually  to  have 
divested  the  plaintiff  of  his  equity  of  redemption." 

Article  second  of  title  one,  chapter  5,  part  two  of  the 
Eevised  Statutes,  applies  as  well  to  a  case  where  a  debtor 
may  be  imprisoned  in  a  county  jail  for  a  criminal  offense, 
for  any  term  more  than  one  year,  as  to  the  case  in  ques- 
tion ;  and  as  well,  therefore,  to  a  debtor  whose  civil  rights 
are  not  suspended,  as  to  one  whose  civil  rights  are  sa»- 
pended. 

If  the  decree  of  foreclosure  in  the  chancery  suit  is  void, 
it  cannot  be  void  for  the  reason  that  this  article  of  the 
Eevised  Statutes  deprived  Duffie  of  the  right  to  foreclose 
his  mortgage,  and  compelled  him  to  obtain  payment  of  it 
out  of  the  proceeds  of  a  sale  to  be  made  by  the  trustees  as 
such.  By  2  E.  S.,  p.  43,  <§  7,  sub.  7,  and  2  E.  S.,  p.  15,  % 
3,  the  trustees  may  either  redeem  a  mortgage,  or  sell  mort- 
gaged property  subject  to  the  mortgage.  Duffle's  mortgage 
lien  was  not  impaired  by  Davis'  guilt  or  conviction.  His 
right  to  foreclose  was  unaffected.  And  if  trustees  had 
been  appointed,  Davis  would  have  been  a  necessary  party, 
in  order  to  conclude  him  personally  by  the  decree.  If  the 
mortgage  was  foreclosed,  although  trustees  had  been 
appointed  and  made  parties.  Duffle  would  be  entitled  to  a 
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decree  against  Davis  personally,  in  case  of  a  deficiency, 
for  the  amount  of  it.  If  DuflBie  could  not  procure  a 
regular  and  valid  decree  to  that  effect,  while  Davis  was  jn 
prison,  then  it  will  follow  that  his  conviction  not  only 
suspended  his  civil  rights,  but  it  also  suspended  his 
creditors'  rights  to  obtain  judgment  in  personam,  against 
him. 

For  no  such  jndgn^ent  can  be  obtained,  except  by  ser- 
vice of  process  upon  him,  in  such  manner  as  to  give  a 
Court  jurisdiction  of  his  person. 

Trustees  could  represent  Davis  only  as  to  his  estate,  for 
the  purijose  of  effecting  a  transfer  of  the  title  to  his  j)ro- 
perty,  and  paying  his  debts.  They  are  not,  ex  officio,  his 
attorneys  to  api>ear  and  answer  suits  brought  against  him, 
with  a  view  to  conclude  him  personally  by  the  judgments 
that  may  be  rendered  therein,  any  further  than  to  protect 
them  in  appropriating  any  of  his  estate  that  may  be  neces- 
sary to  satisfy  the  debts,  and  to  sell  it  to  jnake  satisfac- 
tion. 

If  these  views  are  correct,  then  Davis  v.  Erhardt  can- 
not have  been  correctly  decided,  on  the  ground  that  the 
mortgage  could  not  be  foreclosed,  nor  on  the  idea  that 
service  of  a  subpoena  on  Davis,  while  in  prison,  is  void. 
It  can  only  be  upheld  on  the  ground  that  no  valid  decree 
could  be  made  unless  trustees  of  the  estate  had  been 
appointed  and  made  parties  as  such,  to  represent  the 
mortgaged  property. 

Under  such  a  construction  of  the  statute,  the  same 
necessity  would  exist,  if  the  debtor  was  in  a  county  jail 
on  conviction  of  a  criminal  offense  for  which  he  had  been 
sentenced  to  imprisonment  for  a  longer  term  than  one 
year.  If  such  a  constraction  is  to  be  upheld,  then  the 
fact  that  the  debtor's  civil  rights  are  suspended,  is  not  an 
element  in  the  decision.  And  the  proposition  must  be 
upheld,  that  a  debtor  imprisoned  in  a  county  jail  for  a 
term  exceeding  one  year,  cannot  be  divested  of  the  title 
to  his  property  by  any  action  that  may  be  brought  against 
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him,  unless  trustees  of  his  estate  are  first  appointed,  and 
they  are  parties  to  such  action. 

The  statute  in  question  was  part  of  the  Act  of  March  21, 
1801,  for  ''  relief  against  absconding  and  absent  debtors." 
(1  E.  L.,  157.)  Section  29  of  that  Act  provides  "  that 
every  person  imprisoned  in  the  State  prison,  other  than 
I)ersons  ac^udged  to  imprisonment  for  life,  •  •  shall  be 
deemed  an  absconding  debtor  within  this  Act,'*  and  also 
provides  for  the  appointment  of  trustees  of  his  estate; 
and  that  any  surplus  left,  after  paying  his  debts,  may  be 
applied  to  the  maintenance  of  his  wife  and  children,  as 
the  Chancellor,  or  other  officers  named,  shall  from  time  to 
time  allow. 

In  revising  the  statutes,  this  class  of  cases  was  provided 
;for  in  a  separate  article  of  five  sections.  The  Revisers 
state,  that  section  29  of  the  Act  of  1801,  was  enlarged 
"to  embrace  the  case  of  persons  in  county  jails  or  peni- 
tentiarles,  who  seem  to  be  within  its  reason,  and  also 
allowing  application  by  relatives."  The  policy  of  the  pre- 
sent law  "  undoubtedly  is,  to  have  such  estates  taken  care 
of  under  legal  authority."  (3  E.  S.,  p.  617,  2d  ed.) 

The  five  sections  composing  this  article,  except  the 
alterations  above  noted,  are  in  substance  the  same  as  ^  29 
of  the  Act  of  1801.    No  effect  is  suggested  as  coutem-  • 
plated  by  the  alterations  made,  other  than  is  before  stated. 

If  a  mortgagor  absconded  who  had  not  committed  any 
crime,  no  one  would  contend  that  the  statute  of  1801,  or 
the  existing  statute,  would  make  it  indispensable  to  ap- 
point trustees,  in  order  to  collect  the  mortgage  debt  by  a 
foreclosure  of  the  mortgage.  And  under  the  Act  of  1801, 
a  person  in  the  State  prison  was  declared  to  be  an  abscond- 
ing debtor,  for  the  purpose  of  taking  the  proceedings 
authorized  by  it. 

The  statute  as  imperatively  prescribes  the  proceedings 
which  it  authorizes,  as  the  only  remedy  against  an  ab- 
sconding debtor,  as  it  does  against  an  imprisoned  debtor 
convicted  for  crime.  And  it  is  difficult  to  i)erceive  in 
what  way  the  present  statute  impairs  or  affects  any  right 
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of  a  mortgagee  to  foreclose  the  mortgage  against  such  a 
debtor,  without  the  appoiutment  of  trustees,  which  existed 
under  the  Act  of  1801. 

In  Haddock's  Chancery  Practice,  (vol.  2,  p.  200,)  Hoff- 
man's, (vol.  1,  p.  109,)  and  Barbour's,  (vol.  1,  pp.  50,  51,) 
it  is  stated  that  service  upon  the  keeper  of  a  prison  will 
be  ordered  to  be  good  service  upon  a  prisoner  in  his  cus- 
tody. 

The  Court  of  Chancery,  in  cases  not  provided  for  by 
statute,  by  settled  practice  or  written  rules,  exercised  the 
power  of  declaring  what  kind  of  service  of  a  subpoena 
should  be  a  substitute  for  personal  service,  when  personal 
service  could  not  be  made,  and  give  jurisdiction  of  the 
person. 

And  the  Chancellor,  in  Phelps  v.  Phelps,  (7  Paige,  150,) 
decided  that  service  upon  a  convict  in  the  State  prison  was 
regular,  the  decision  being  made  on  an  appeal  from  the 
order  of  a  Vice-Chancellor. 

Davis  was  not  only  a  proper  but  he  was  a  necessary 
party  to  the  foreclosure  suit,  and  he  was  regularly  served 
with  the  subpoena  according  to  the  settled  practice  of  the 
Court  of  Chancery,  and  an  express  adjudication  of  the 
Chancellor  upon  the  very  point. 

Chitty,  in  treating  of  the  meaning  and  effect  of  attain- 
der, says:  "That  this  situation  of  civiliter  mortuus  is  never 
allowed  to  protect  him  from  the  claims  of  private  indi- 
viduals, or  the  necessities  of  public  justice;  so  that,  though 
he  can  bring  no  action  against  another,  h^  may  be  sued 
and  execution  may  be  taken  out  against  him."  (Chit.  Cr.  L., 
vol.  1,  p.  725.) 

See  Bamsden  v.  MacdonaU,  (1  Wilson,  217;)  Wright  v. 
Simpson,  (6  Vesey,  734,  735 ;)  Foster's  C.  L.,  63,  and  the 
Chancellor's  opinion  in  Plainer  v.  Sherwood,  (6  J.  Ch.  E., 
130,  131.) 

Harvey  v.  Jacoh,  (1 B.  &  Aid.,  159,)  and  Barrett  y.  Power, 
(25  Eng.  L.  &  Eq.  E.,  524,)  show  that  an  action  may  be 
prosecuted  to  judgment,  notwithstanding  the  plaintiff 
therein  may  have  been  convicted  of  felony  after  it  was 
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commenced.  But  it  does  not  follow  from  those  cases  that 
it  can  be  so  prosecuted  solely  for  his  benefit,  or  that  he 
has  any  right  to  bring  an  action  while  the  term  of  his 
sentence  is  unexpired.  {Bullock  v.  Bodds,  2  B.  &  Aid., 
259-278;  Bullock,  ex  parte,  14  Vesey,  465,  466;  Boberts 
V.  Walher,  1  Euss.  &  Mylne,  752.) 

But  the  decisions  are  uniform,  that  although  his  right 
to  prosecute  an  action  is  suspended  and  his  proi}erty  is 
forfeited,  he  may  be  sued  and  the  suit  against  him  may 
be  prosecuted  to  judgment. 

The  grounds  on  which  I  think  Davis  v.  Erhardt  is  er- 
roneous, are :  That  article  two  of  the  Eevised  Statutes, 
($upra,)  does  not  prescribe  an  exclusive  remedy  for  these 
cases,  where  it  authorizes  the  appointment  of  trastees  of  an 
imprisoned  debtor  convicted  of  a  criminal  oflfense,  {Malcom 
V.  Rogers,  5  Cow.,  188 ;  Almy  v.  Harris,  5,  J.  R.,  175,) 
nor  make  it  essential  to  a  regular  and  valid  decree  of  fore- 
closure that  trustees  of  the  estate  of  the  debtor  should  be 
appointed  and  made  parties  to  the  suit. 

That  service  of  the  subpoena  on  Davis  was  regular,  and 
the  estate  which  he  had  before  his  conviction  not  having 
been  divested  by  it,  the  decree,  and  a  regular  sale  under 
it,  transferred  title  to  the  purchaser. 

That  the  statute  which  suspends  his  civil  rights  was 
passed  for  his  punishment,  and  not  to  interpose  any  ob- 
stacle in  the  way  of  a  creditor's  enforcing  a  specific  lien 
on  his  property  according  to  the  usual  practice  of  the  Court. 

If,  while  an  action  at  law  was  pending  against  him,  he 
had  been  convicted  of  a  State  prison  offense,  and  had 
been  in  prison  under  his  sentence  when  judgment  w^as 
obtained,  the  judgment  would  be  neither  irregular  nor 
void,  and  his  real  estate  might  be  sold  by  virtue  of  an 
execution  issued  upon  such  judgment. 

O'Brien  v.  Hagan,  (1  Duer.,  664,)  to  the  effect  that  con- 
viction and  sentence  of  a  plaintiff,  abate  his  action,  does 
not  conflict  with  this  view. 

In  Davis  v.  Erhardt,  according  to  the  opinion  of  Mr. 
Justice  Campbell,  it  was  decided  that  the  decree  of  fore- 


NEW  TOEK  — NOYEiMBBE,  1861.  631 

Davis  et  <A.  v.  Daffie  et  a/. 

closure  was  void,  and  that  ejectment  would  lie  at  the  suit 
of  Davis,  against  Duffle's  grantees  of  the  mortgaged 
premises. 

As  a  matter  of  judicial  history  relating  to  these  proceed- 
ings, it  may  be  observed  that  Davis  subsequently  brought 
ejectment  suits  against  several  if  not  all  of  such  grantees, 
and  judgment  was  given  for  the  defendants  on  the  ground 
that  assuming  the  decree  to  be  void,  such  an  action  would 
not  lie.  Those  judgments  were  pronounced  on  the  autho- 
rity of  Jackson  v.  Mbikler  et  at,  (10  J.  E.,  480 ;)  Jackson 
V.  Botcen,  (7  Cow.,  13,)  and  other  cases.  Those  decisions 
were  acquiesced  in  and  the  present  action  was  subsequently 
brought.  The  history  of  Davis  v.  Erhardt,  according  to 
Justice  Hoffman's  researches,  as  stated  in  his  opinions, 
shows  that  it  was  heard  at  a  General  Term,  held  in  Feb- 
ruary, 1854,  before  Justices  Duer,  Campbell  and  Slossox. 

The  fact  that  Judge  Duer  did  not  report  the  decision, 
I  regard  as  evidence  that  he  came  to  doubt  its  accuracy, 
and  not  that  the  omission  resulted  from  his  conviction  that 
the  decision  was  unimportant. 

If  the  opinion  delivered  furnished  any  evidence  that 
the  case  had  received  that  full  consideration  which  these 
learned  Judges  were  accustomed  to  bestow,  and  that  their 
judgment  was  pronounced  after  having  their  attention 
directed  to  the  views  presented  on  this  appeal,  I  should 
follow  it,  on  the  ground  that  one  General  Term  should 
not  overrule  the  decision  of  another  for  no  other  cause 
than  a  mere  difference  of  opinion. 

But  I  do  not  think  it  can  be  regarded  as  such  a  decision, 
and  if  thought  to  be  clearly  erroneous,  it  should  not  be  ^ 
followed. 

The  appellant's  Counsel,  on  the  argument  of  this  appeal, 
presented  a  certified  copy  of  tfie  minutes  of  the  clerk, 
on  the  trial  of  Davis  v.  Erhardt,  which  states  that  the 
action  was  tried  before  Mr.  Justice  Campbell  **  without  a 
Jury,"  and  *' judgment  for  the  plaintiff  by  consent  of  the 
parties,  subject  to  the  opinion  of  the  Court  at  General 
Term,  and  to  be  heard  there  in  the  first  instance,"  is  the 
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clerk's  entry  showing  how  the  cause  was  disi)osed  of  at 
the  trial. 

The  case  in  Davis  v.  JSrhardty  before  the  General  Term, 
concludes  by  stating,  "whereupon,  the  testimony  being 
closed,  and  it  being  conceded  by  the  Counsel  of  the 
respective  parties,  that  they  desired  the  Court  to  pass 
iipon  the  question  put  in  issue  by  the  pleadings,  whether 
the  service  of  the  subpoena  in  the  foreclosure  suit,  upon 
the  plaintiff,  in  prison  under  sentence  for  a  term  of  years, 
was  good  and  sufficient  to  divest  him  of  his  property,  and 
to  bar  and  forever  foreclose  his  equity  of  redemption  in 
the  mortgaged  premises,  a  verdict  was  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  at  General  Term." 
These  papers  were  furnished,  as  certified  copies  of  the 
affidavits  in  Harvey  v.  Jacob  were  furnished  on  the  argu- 
ment of  Barrett  v.  Power,  (25  Eng.  L.  and  Eq.,  525,)  to 
show  what  the  case  was  which  was  presented  to  the 
General  Term  in  Davis  v.  JErhardt,  and  how  it  arose. 

They  indicate,  though  not  by  any  means  conclusively, 
that  it  was  not  so  litigated  as  to  secure  that  degree  of 
attention  which  so  important  a  question  required.  We 
think  the  decision  should  not  be  allowed  to  control  us, 
and  as  we  deem  it  clearly  erroneous,  a  new  trial  must  be 
granted. 

If  these  views  are  correct,  the  questions  raised  by  Duffie 
and  Sherman,  as  to  the  statute  of  limitations,  become 
immaterial.  We  have,  nevertheless,  examined  those  ques- 
tions, and  think  that  the  decision  of  them  presents  no 
ground  for  reversing  the  judgment. 

Davis'  term  of  imprisonment  expired  on  the  2d  of  Sep- 
tember, 1846,  and  he  was  then  discharged.  His  disability 
to  sue  was  then  removed.  On  the  28th  of  August,  1856, 
he  issued  to  the  Sheriff  of  New  York  a  summons  in  this 
action,  directed  to  all  the  defendants,  with  the  intent  to 
have  it  served.  The  findings  of  fact  do  not  state  when  it 
was  served  on  either  defendant. 

The  case  states  as  facts,  that  the  summons  and  complaint 
was  served  on  the  28th  of  that  month  on  Jonas  Conklin ; 
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on  the  29th  on  G.  A.  0.  Van  Beuren ;  on  the  10th  of  Sep- 
tember, 1856,  on  C.  E.  Duffle;  and 'that  on  the  12th  of 
said  September,  T.  Sherman,  Jr.,  Toluntarily  appeared. 

These  are  the  only  parties  who  have  appealed.  The 
plea  of  the  statute  of  limitations  as  pleaded  by  Duffle 
and  Sherman  is,  that  the  plaintiff's  cause  of  action 
accrued  on  the  9th  of  September,  1838,  when  he  was  free 
from  imprisonment  and  disability,  and  that  this  suit  was 
not  commenced  within  ten  years  from  that  date.  It  is 
found  that  he  was  convicted  on  the  2d  of  September,  1839. 
The  bond,  the  payment  of  which  was  secured  by  the 
mortgage,  was  dated  the  8th  of  March,  1838,  and  was 
conditioned  to  pay  $1,000  on  or  before  the  8th  of  March, 
1840,  with  interest  semi-annually  on  the  8th  days  of  Sep- 
tember and  March  in  each  year,  and  also  provided  that  if 
default  be  made  in  the  payment  of  interest  for  ten  days 
after  it  became  payable,  the  principal  should,  at  the  option 
of  Duffle,  be  due  and  payable  immediately  thereafter. 
He  filed  his  bill  to  foi'eclose  on  the  13th  of  December, 
1839.  Giving  full  effect  to  his  power  of  election,  that  is 
the  earliest  day  that  the  principal  can  be  said  to  have 
become  due. 

By  2  E.  S.,  301,  §  52,  it  was  enough  to  prevent  the  sta- 
tute of  limitations  being  a  bar,  that  the  bill  was  filed 
within  ten  years  after  the  disability  of  Davis  was  re- 
moved; and  ]&)llowed  by  diligent  efforts  made  in  good 
faith  to  serve  the  subpoena. 

When  the  complaint  in  this  action  was  filed  does  not 
appear.  But  the  case  states  that  it  was  served  on  two  of 
the  defendants  in  August,  1856. 

The  just  construction  of  section  73,  [66]  of  the  Code,  to 
the  effect  that  "this  title  shall  not  extend  to  actions 
already  commenced,  or  to  cases  where  the  right  of  action 
has  already  accrued,"  is,  that  the  time  for  commencing 
such  actions  shall  be  regulated  by  pre-existing  law,  and 
not  be  affected  by  that  title.  But  it  does  not  mean  that 
the  provisions  of  that  title  as  to  what  shall  be  the  com- 
mencement of  a  suit,  shall  not  apply.  The  Code  abolished 
Bosw.— Vol.  VIII.      80 
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a  capias  ad  respondendum,  and  a  subpoena  to  appear  and 
answer,  and  substituted  the  service  of  a  summons,  as  a 
commencement  of  a  suit,  for  the  proceedings  previously 
taken  both  at  law  and  in  equity  to  effect  that  result. 

A  compliance  with  section  99.  [79,]  is  as  effectual  to 
commence  an  action,  as  the  filing  of  a  bill  and  issuing  of 
a  subpoena  within  the  ten  years,  followed  with  diligent 
efforts  to  serve  the  latter,  were,  under  the  Eevised  Statutes. 
In  the  latter  case,  the  statute  would  not  be  a  bar,  merely 
because  the  subpoena  could  not  have  been  served  until  a 
few  days  after  the  ten  years  had  expired. 

K  the  decree  in  the  foreclosure  suit  was  utterly  void, 
the  judgment  in  this  action  should  not  be  reversed,  on 
the  mere  ground  that  the  statute  of  limitations  is  a  bar. 

For  other  reasons  already  stated,  the  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event 


George  Ireland,  Jr.,  Executor,  &c..  Plaintiff  and  Ee- 
spondent,  v.  Elisha  0.  Litchfield,  Defendant  and 
Appellant. 

1.  Upon  the  death  of  a  pkintiff,  after  final  judgment  in  his  favor,  his  personal 
representatives  may  bring  an  action  upon  the  judgment,  to  obtain  the  same 
relief  as  was  formerly  obtained  in  such  cases  by  a  writ  of  scire  facias. 

2.  The  personal  representatives  cannot  issue  execution  by  leave  of  CJourt; 
nor  can  they  revive  the  judgment  by  a  motion  under  section  121  of  the 
Code.    Per  Bosworth,  Ch.  J. 

3.  In  such  an  action,  by  the  personal  representatives,  to  revive  the  judgment 
and  obtain  execution  thereof,  it  is  in  the  discretion  of  the  Court  to  allow 
costs  or  not 

(Before  Bosworth,  Ch.  J.,  and  WoonRUFF,  J.) 

Heard,  November  14 ;  decided,  November  30,  1861. 

Appeal  from  a  judgment  entered  on  the  decision  of  a 
Judge,  on  a  trial  at  Special  Terra. 

George  Ireland,  Jr.,  as  executor  of  the  will  of  Edward 
Cook,  deceased,  brought  this  action  in  the  nature  of  a 
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writ  of  scire  facias ,  against  Elisha  0.  Litchfield,  a  judg- 
ment debtor  of  Cook,  to  have  the  judgment  revived,  and 
for  leave  to  issue  execution  thereon. 

*  The  complaint  alleged  that  Cook,  in  his  lifetime,  and 
about  two  years  before  the  present  action  was  brought, 
recovered  a  money  judgment  against  the  defendant,  and 
that  after  execution  issued  and  returned  unsatisfied,  Cook 
died,  leaving  a  will  and  appointuig  i>laintiflF  his  executor, 
who  had  duly  qualified. 

The  specific  relief  prayed  was,  "that  this  action  be  con- 
tinued in  his  name,  and  that  he  may  have  leave  to  issue  a 
new  execution  xipon  such  judgment,  and  continue  this 
action  with  the  like  effect  as  if  the  said  Edward  Cook 
were  still  living,  &c.*' 

The  action  was  tried  at  a  Special  Term  before  Mr.  Jus- 
tice WOODRUTF,  on  the  14th  day  of  June,  1861. 

After  the  plaintiff  had  given  his  evidence  and  rested  his 
case,  the  defendant  made  a  motion  that  the  complaint  be 
dismissed  on  the  ground  that  such  an  action  would  not 
lie,  but  the  Court  overruled  it,  and  gave  judgment  for  the 
plaintiff*,  with  costs. 

The  defendant  excepted  to  the  conclusions  of  law  con- 
tained in  the  decision  of  the  Court,  on  the  grounds  that : 

First  The  plaintiff  is  not  entitled  by  law  to  any  revivor 
of  the  judgment  by  means  of  this  action ;  and  the  action 
by  law  did  not  abate  by  the  death  of  Edward  Cook ;  and 
no  judgment  can  be  given  in  this  action,  in  any  «vent, 
beyond  simple  leave  to  issue  process  of  execution. 

Second.  The  present  action  is  not  authorized  by  law, 
and  is  unnecessary  for  any  purpose. 

Tliird.  The  plaintiff  is  not  entitled  to  costs  for  bringing 
this  action. 

Judgment  having  been  perfected  against  the  defendant, 
he  took  the  present  appeal  to  the  Court  at  General  Term. 

Charles  Tracy,  for  defendant,  (appellant.) 
I.  An  action  in  natuye  of  scire  facias  cannot  be  sus- 
tained, unless  there  is  necessity  for  that  form.  (Code,  §  428.) 
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II.  There  is  none,  under  the  Code,  when  a  judgment 
recently  recovered,  comes  to  the  hand  of  an  executor. 

1.  The  original  action  in  which  the  judgment  was  re- 
covered did  not  abate  by  the  death  of  the  plaintiff  of 
record.  (Code,  §  121.) 

2.  The  executor  could  be  substituted  as  plaintiff,  upon 
motion.  (Code,  §  121.) 

3.  Execution  could  be  had  at  any  time  within  five  years. 
(Code,  §  283.) 

III.  All  the  relief  granted,  beyond  the  mere  license  to 
issue  execution,  was  erroneous. 

Ed.  Randolph  Robinson  and  WiMam  Curtis  Nayes^  for 
plaintiff,  (respondent.) 

I.  Scire  facias  was  the  remedy  before  the  Code  of  Pro- 
cedure. (R.  S.,  part  III,  tit.  II,  ch.  IX,  art.  1,  ^  2,  2d  ed.,  p. 
475 ;  Alden  v.  Clark,  11  How.  Pr.  E.,  212;  Murphy  v.  Coch- 
ran,  1  ,Hill,  339;  Cameron  v.  Young,  6  How.  Pr.  E.,  372.) 

II.  Since  1849  this  action  has  been  superseded  by  a 
civil  action  under  the  Code,  seeking  the  same  relief.) 
(Amended  Code,  %  428,  7th  ed.,  p.  569 ;  CaUMU  v.  Sand- 
ford,  4  How.  Pr.  E.,  100 ;  Cameron  v.  Young,  6  How- 
Pr.  E.,  372 ;  Thurston  v.  King,  1  Abbott  Pr.  E.,  126;  Jay 
V.  Martine,  2  Duer,  654 ;  Wheeler  v.  Dakin,  12  How.  Pr. 
E.,  537.) 

III.  Leave  of  Court  to  bring  such  action  is  unnecessary. 
{Wheeler  v.  Dakin,  12  How.  Pr.  E.,  537.) 

IV.  The  relief  given  in  this  case  is  the  usual  relief  given 
to  the  plaintiff  on  succeeding  in  such  an  action,  and  was 
properly  given.  {Jay  v.  Martine,  2  Duer,  654 ;  Thurston 
V.  King,  1  Abbott  Pr.  E.,  126.) 

V.  Costs  follow  such  a  judgment.  {Darrow  v.  LickeJ^ 
Sp.  T.,  Buffalo  Superior  Court,  cited  Clinton's  Dig.  III.,  p. 
2948  ;  Wheeler  v.  Dakin,  supra.) 

VI.  The  allowance  of  costs  to  the  plaintiff  was  a  mat- 
ter of  discretion  with  the  Court,  and  is  not  appealable. 
(Amended  Code,  §  306 ;  Travis  v.  Waters,  12  John.,  500 ; 
Easfburn  v.  Kirk,  2  John.  Ch.  E.*,  317 ;  NUes  v.  Griswold, 
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3  Code  R.,  164 ;  Perry  v.  Mo<rre,  2  E.  D.  Smith,  32 ;  J(yyce 
V.  Tlie  Mayor,  20  How.  Pr.  R.,  439.) 

By  the  Court — Bosworth,  Oh.  J.  By  the  laws  in 
force  when  the  Code  took  eflfect,  if  a  plaintiff  died  after 
final  judgment  in  his  favor,  but  before  execution  issued, 
no  execution  could  be  issued  on  the  judgment  until  it  had 
been  revived  by  scire  facias,  at  the  suit  of  his  personal 
representatives.  (2  Saund.  R.,  p.  6,  note  1,  and  Id.,  p. 
72,  m,  72,  n,  and  72,  o;  Gra.  Pr.,  308;  Troup  v.  Wood,  4 
John.  Oh.  R.,  247,  249;  BaJdtt^in  v.  Hale,  17  John.  272; 
Murphy  V.  Cochran,  1  Hill,  339;  and  2  R.  S.,  576,  §§  2  and 
3;  Id.,  386,  §2.) 

Section  428  of  the  Oode  abolishes  **  the  writ  of  scire  facia^,^* 
the  writ  of  quo  warranto,  &c.;  but  it  declares  that  'Hhe 
remedies  heretofore  obtainable  in  those  forms,  may  be  ob- 
tained by  civil  action  under  the  provisious  of  this  chapter." 

As  this  section,  in  express  terms,  authorizes  an  action 
to  be  brought,  there  does  not  seem  any  basis  to  uphold 
an  argument  that  one  cannot  be  brought. 

Section  283  [238]  does  not  affect  the  question.  It  au- 
thorizes an  execution  to  be  issued  as  a  matter  of  course, 
at  any  time  within  five  years  after  the  entry  of  judgment. 
By  2  Rev.  Stat.,  363,  ^  1,  one  might  be  issued  as  a  matter 
of  course,  within  two  years  after  filing  the  record  of  judg- 
ment. But  in  either  case,  and  in  one  as  well  as  in  the 
other,  if  the  plaintiff  die  before  execution  issued,  it  is 
essential  that  the  judgment  should  be  revived  in  the  name 
of  the  personal  representatives  of  the  deceased  party. 

Section  284  [239]  which  provides  that  "after  the  lapse 
of  five  years  from  the  entry  of  judgment,  an  execution 
can  be  issued  only  by  leave  of  the  Court,  upon  motion," 
is  only  applicable  where  the  parties  to  the  judgment  are 
living.  Under  any  other  construction,  sections  284  and 
428  would  conflict  .with  each  other.  This  construction  is 
further  favored  by  the  provisions  of  section  284,  which 
require  that  it  be  established  "by  the  oath  of  the  party" 
or  other  satisfactory  proof,  that  some  part  of  the  judgment 
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is  unpaid,  and  that  the  motion  be  made  "upon  i)ersouaI 
notice  to  the  adverse  party,"  unless  he  be  absent,  &c. 
The  execution  to  be  issued  as  a  matter  of  course,  under 
section  283,  or  pursuant  to  leave  granted  under  section 
284,  must  be  in  such  form  as  section  289  prescribes.  Sec- 
tion 289  requires,  that  it  be  in  the  name  of  the  party 
plaintiff  of  record,  (if  the  judgment  be  in  his  favor,)  and 
against  the  persons  against  whom  the  recovery  was  had. 

Such  an  execution  is  not  adapted  to  the  ca&es  provided 
for  by  2  R.  S.,  pp.  577,  578,  §§  5  to  11  inclusive. 

Section  471  [390]  declares  that  the  second  part  of  the 
Code  **  shall  not  affect  •  ♦  any  existing  statutory  jirovi- 
sions  relating  to  actions  not  inconsistent  with  this  act,  and 
in  substance  applicable  to  the  actions  hereby  provided," 
&c.  And  ^  428,  while  it  abolishes  the  writ  of  scire  facias^ 
and  other  writs  named  in  it,  enacts  that  the  remedies  here- 
tofore obtainable  in  those  forms,  "  may  be  obtained  by 
civil  actions  under  the  provisions  of  this  chapter."  The 
fact  that  the  subsequent  sections  of  that  chapter  do  not 
contain  any  provision  in  respect  to  an  action  to  revived 
judgment,  does  not  restrict  the  remedy  by  action  under  it, 
to  those  cases  alone,  which  are  specified  in  the  special  pro- 
visions found  in  that  chapter.  The  cases  thus  specified 
are  to  be  prosecuted  under  or  subject  to  those  provisions, 
as  well  as  subject  to  the  general  provisions  of  the  Code  in 
relation  to  actions  generally.  The  phrase,  "under  the 
provisions  of  this  chapter,"  is  not  a  limitation  of  the 
natural  and  ordinary  meaning  of  the  words  immediately 
preceding  it,  but  is  merely  designed  to  declare  that  the 
remedies  theretofore  obtainable  by  scire  facias,  although 
they  may  be  obtained  thereafter  by  civil  action,  shall  be 
subject  to  the  special  provisions  of  that  chapter,  in  respect 
to  the  cases  to  which  such  provisions  relate. 

In  the  opinion  of  the  Legislature,  nothing  more  was 
requisite,  on  abolishing  the  writ  of  scire  facias^  to  revive  a 
judgment,  and  authorizing  the  remedy  previously  had 
under  it  to  be  obtained  by  action,  than  to  retain  by  enact- 
ment the  existing  statutory  provisions  relating  to  the  sub- 
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ject  matter,  not  inconsistent  with  the  Code,  and  in  sub- 
stance applicable  to  the  actions  provided  for  by  it.  It  can 
hardly  be  supposed  that  it  was  designed  the  Code  should 
repeal  2  E.  S.,  577,  ^  3,  or  the  substance  of  sections  6,  7 
and  9  of  the  same  title.  To  allow  the  remedy  to  be  had 
by  action  which,  before  the  Code,  could  be  obtained  by 
scire  facias  alone,  is  merely  giving  to  the  language  of  sec- 
tion 428  a  constraction  in  accordance  with  its  natural 
and  obvious  import. 

To  hold  that  section  428  gives  no  such  remedy,  and  that 
section  121  prescribes  the  course  to  be  pursued,  requires  an 
unnatural  construction  to  be  given  to  the  latter  section. 
The  latter  section  applies  to  the  cases  of  death,  marriage 
or  other  disability  occurring  between  suit  brought  and 
judgment  recovered.  It  is  an  unnatural  use  of  language, 
to  speak  of  a  cause  of  action  which  has  been  prosecuted 
to  judgment,  as  surviving  or  continuing  after  the  death  of 
a  party  to  the  judgment. 

That  section  provides  for  the  several  cases  covered  by  2 
E.  S.,  title  1,  ch.  7,  part  3,  entitled  **  Of  the  abatement  of 
suits  by  death,  marriage  or  otherwise,  and  of  their  revival," 
and  by  2  E.  S.,  pp.  184,  185,  ^§  113,  126  inclusive,  and 
meets  some  cases  which  the  new  system  of  practice  made 
it  expedient  to  provide  for,  and  which  were  not  reached 
by  the  Eevised  Statutes ;  as  allowing  persons  succeeding 
by  actual  transfer  of  the  cause  of  action,  to  be  substituted 
as  parties,  as  well  at  law  as  in  equity. 

In  Jay  v.  Marline,  (2  Duer,  654,)  it  was  held  that  an 
execution  upon  a  judgment  could  not  be  issued  upon  the 
application  of  the  executors  of  a  deceased  plaintiff,  upon 
motion.  Although  this  is  the  decision  of  a  single  Judge, 
it  was  made  upon  consultation  with  other  Judges  of  the 
Court,  and  received  their  approbation.  (2  Duer,  607,  note 
a.)  The  decision  was  ^ipproved  by  Mr.  Justice  Emott,  in 
Wheeler  v.  DaJcin,  (12  How.  Pr.  E.,  537.) 

Judge  Mitchell,  in  Thurston  v.  King,  (1  Abb.,  126,) 
held  the  remedy  by  action  clear,  and  denied  a  motion. 
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made  by  the  executor  of  a  deceased  plaintiff,  for  leave  to 
issue  execution. 

The  Code  has  not  unqualifiedly  prohibited  au  action 
upon  a  judgment  by  one  of  the  parties  to  it  against  the 
other;  and  as  this  Court  has  construed  section  71,  a  iana 
fide  assignee  of  a  judgment  may  bring  an  action  upon  it 
without  obtaining  leave  of  the  Court,  {Tufts  v.  Braisted, 
4  Duer,  607 ;  and  see  Wheeler  v.  DaJcin^  12  How.,  540.) 

We  think  the  relief  sought  in  this  case,  and  which,  prior 
to  the  Code,  was  attainable  only  by  scire  facias,  may  now 
be  had  by  action,  and  that  section  428  of  the  Code  ex- 
pressly so  provides. 

But  it  is  insisted  that  the  Court  had  no  power  to  award 
costs.  We  think  it  a  sufficient  answer  that  (assuming 
the  case  not  one  provided  for  by  section  304  [259]  of  the 
Code)  section  306  [261]  confides  it  to  the  discretion  of 
the  Court,  whether  to  allow  costs  or  not.  With  the  exer- 
cise of  that  discretion,  even  if  we  have  the  power,  we  see 
no  occasion  to  interfere. 

The  judgment  must  be  affirmed.    Ordered  accordingly. 


Catharinb  N.  Forrest,  Plaintiff  and  Bespondent,  t?. 
EDWiy  Forrest,  Defendant  and  Appellant. 

1.  On  an  appeal  from  a  judgment  granting  a  divorce  and  awarding  alimonj, 
the  General  Term  have  power^  upon  reversing  the  judgment  as  to  the  ali- 
monj, and  affirming  it  in  other  respects,  to  order  a  reference  to  aficertain 
what  allowance  and  security  therefor,  are  proper,  and  report  the  same 
with  the  proofs.  This  is  not  an  assumption,  by  the  (General  Term,  of 
original  jurisdiction  to  order  a  reference  on  motion,  but  is  incidental  to  the 
appellate  power  of  the  Court,  on  reversing,  in  part^  a  judgment  in  a  mat- 
ter of  equitable  cognizance. 

2.  But  were  such  an  order  of  reference  irregular,  so  long  as  it  stands  unre- 
voked, it  cannot  be  disregarded,  or  made  the  ground  of  reversing  a  final 
judgment  thereon,  by  another  General  Term,  in  subsequent  proceedings  in 
the  same  cause. 
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3.  a  #f«7?w,  that  proceeding  on  the  reference,  and  subsequently  at  Special 
Term  upon  the  Referee's  report^  without  objecting  to  the  regularity  of  the 
order  of  reference,  would  be  a  waiver  of  the  error,  if  any. 

4.  A  judgment  of  divorce  will  not  be  reversed  on  appeal,  and  a  new  trial 
ordered,  merely  because  the  record  contains  some  technical  exceptions 
which  were  well  taken,  if  the  Court  is  satisfied  upon  the  whole  case  that 
justice  has  been  done. 

5.  The  decision  of  this  Court  in  this  case,  (3  Bosw.,  661,)  that  upon  the  ques- 
tion of  alimony,  evidence  of  the  conduct,  reputation,  associations  or  habits 
of  the  plaintiff  since  the  judgment  of  divorce  was  pronounced,  is  inadmis- 
sible, re-affirmed. 

6.  Errors  on  the  part  of  a  Referee,  to  whom  it  was  referred  to  ascertain  the 
amount  of  alimony  proper  to  be  allowed,  and  to  report  the  same  with  the 
proofs,  do  not  necessarily  require  a  reversal  of  the  judgment  for  alimony 
entered  at  Special  Term  thereon,  where  the  Court  at  Special  Term,  in 
awarding  such  judgment^  examined  the  whole  subject,  and  properly  exer- 
cised a  judicial  discretion  thereon. 

7.  In  fixing  the  allowance  of  alimony  after  a  judgment  of  divorce,  the  ability 
of  the  defendant  is  a  primary  inquiry,  and  the  sum  allowed  must  be  so 
clearly  within  his  ability,  that  his  own  means  of  Uving  will  not  be  unrea- 
sonably reduced.  His  ability  being  ascertained,  then  the  inquiry  what  is 
suitable  for  the  plaintiff  may  be  considered,  without  any  restriction  arising 
from  fear  of  injustice  to  the  defendant  And  if  it  be  necessary,  in  deter- 
mining the  husband's  ability,  his  occupation  and  his  income  therefrom  may 
properly  be  taken  into  account  • 

8.  One-third  of  the  husband's  income  cannot  be  deemed,  in  itself,  an  extrava- 
gant proportion  to  award  to  the  plaintiff. 

9.  Voluntary  dispositions,  made  by  the  defendant,  of  his  property,  or  any 
part  of  it^  pending  the  litigation,  ought  not,  in  any  degree,  to  prejudice  the 
plaintiff,  or  reduce  the  amount  of  her  allowance,  especially  if,  notwithstand- 
ing such  dispositions,  he  is  still  able  to  pay  it 

10.  Where  the  estate  of  the  husband  was  shown  to  be  between  $200,000 
and  $300,000,  and  his  annual  professional  income  exceeded  $12,000,  Eeldj 
that  an  allowance  of  $4,000  per  annum,  was  not  unreasonable. 

11.  The  allowance  of  such  permanent  alimony  may,  in  the  discretion  of  the 
Court,  be  directed  to  be  computed  from  the  time  of  the  commencement  of 
the  action;  and  this  is  especially  proper,  where  the  litigation  has  been  pro- 
tracted many  years,  by  the  fault  of  the  defendant,  and  to  the  embarass- 
ment  of  the  plaintiff. 

(Before  WooDRurr,  Mokcrup  and  Robertson,  J.  J.). 
Heard,  October  14 ;  decided,  December  7,  1861. 

Appeal  from  a  further  judgment  or  decree  awarding 
permanent  alimony  to  the  plaintiff,  after  a  judgment  in 
her  favor  for  divorce. 

Bosw.— Vol.  VHI.      81 
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This  action  was  brongbt  in  1850  for  a  divorce,  which 
the  plaintiff  sought  on  the  ground  of  defendant's  adultery. 
Various  proceedings  in  the  cause  have  been  heretofore 
reported.  The  plaintiff  obtained  a  judgment  for  a  divorce 
in  1852,  which  awarded  her  an  allowance  of  alimony  upon 
certain  conditions. 

Upon  api>ea1s  by  both  parties  this  judgment  was,  by 
the  General  Term  in  1856,  affirmed  as  to  the  divorce,  but 
set  aside  in  resi)ect  to  alimony.  (6  Duer,  102.)  As  to  this 
part  of  the  judgment  appealed  from,  the  judgment  of  the 
General  Term  upon  the  appeal,  provided  as  follows : 

"  And  this  Court  proceeding  to  direct,  in  lieu  thereof, 
such  order  and  judgment  in  the  premises  as  ought  in  that 
behalf  to  have  been  made  at  the  said  Special  Term,  it  is 
ordered  that  it  be  referred  to  Alvin  0.  Bradley,  Esq., 
Oonnselor-at-Law,  as  Beferee,  to  take  proofs,  and  ascer- 
tain and  report  to  this  Court  what  would  be  a  suitable 
allowance  to  the  plaintiff  for  her  support,  having  regard 
to  the  circumstances  of  the  parties  respectively,  and  fr<Mn 
what  date  the  same  should  be  allowed,  and  at  what  time 
6r  times,  and  in  what  manner  the  same  should  be  paid, 
and  whether  any  or  what  mdneys,  heretofore  paid  or 
allowed  by  the  defendant  to  the  plaintiff  since  the  com- 
mencement of  this  action,  ought  to  be  deducted  from  the 
payments  hereafter  to  be  made ;  the  said  Beferee  having 
regard  to  the  expenses  of  the  plaintiff  for  counsel  fees  and 
otherwise  in  prosecuting  this  action,  not  taxable  as  costs 
merely ;  and  that  said  Beferee  also  report  what  security  for 
the  payment  of  such  allowance  by  the  said  defendant, 
upon  any  estate  of  the  said  defendant  or  otherwise,  would 
be  reasonable  and  prox>er,  and  that  he  report  the  facts 
found  by  him,  with  his  opinion  on  the  matters  aforesaid, 
and  all  proofs  taken  before  him',  and  any  rejection  by  him 
of  proof  offered. 

'^  And  it  is  further  ordered,  decreed  and  adjudged,  that 
upon  the  coming  in  and  the  filing  of  said  report,  this 
action  be  brought  to  a  further  hearing  thereon,  and,  unless 
in  such  hearing  the  Court  shall  otherwise  direct,  it  shall. 
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as  the  final  jadgment  of  the  Oourt  in  this  behalf,  be  then 
ordered,  decreed,  and  adjudged,  that  the  said  Edwin 
Forrest,  the  defendant,  pay  to  the  said  Catharine  N. 
Forrest,  the  plaintiff,  for  her  support,  such  sum  and  sums 
of  money,  and  at  such  time  and  times,  and  in  such  man- 
ner as  shall  be  specified  in  the  report  of  said  Keferee,"  &c. 

Pending  the  heaiing  before  the  Eeferee,  the  plaintiff 
moved  for  a  commission  to  take  testimony  to  be  used 
upon  the  reference,  which  the  Oourt  denied  upon  grounds 
stated  in  the  report  of  the  case.  (3  Bosw.,  661.) 

The  facts  found  by  the  Eeferee,  so  far  as  essential  to  an 
understanding  of  the  decision,  are  briefly  as  follows: 
The  plaintiff  herself  "  had  been  reared  in  a  style  of  some 
elegance,  was  well  educated,  with  a  taste  for  music  and 
the  stage,  and  possessed  unusual  grace  and  beauty  of 
person.    She  brought  the  defendant  no  property." 

The  defendant,  who  was  an  actor,  began  life  without 
property  also,  but  at  the  time  of  his  marriage  it  appeared 
that  he  had  accumulated  some  $12,000  worth  of  property. 
"Prior  to  his  marriage  no  accounts  of  his  receipts  or 
expenditures  were  kept.  Such  accounts  were  kept,  how- 
ever, during  his  cohabitation  with  the  plaintiff,  and  dis- 
continued immediately  afterwards.  In  1850,  about  thirteen 
years  and  a  half  after  the  marriage,  the  value  of  his  real 
and  personal  property  amounted  to  $150,000." 

For  some  years  the  parties  maintained  a  household,  the 
annual  expenses  not  exceeding  $3,000  or  $4,000  a  year; 
the  establishment  being  conducted  by  the  wife  with  sys- 
tem, moderation  and  economy.  About  1848  Mr.  Forrest 
purchased  a  country  seat  for  about  $12,000,  and  at  an 
expense  of  about  $80,000  prepared  it  for  a  residence ;  but 
before  it  was  occupied  the  occurrences  which  led  to  this 
divorce  took  place.  Upon  the  separation  of  the  parties, 
he  agreed  to  pay  her  an  allowance  at  the  rate  of  $1,500 
per  annum,  but  he  discontinued  the  payment  of  it  when 
the  plaintiff  recovered  judgment  in  this  action. 

When  the  judgment  was  recovered  against  him,  the 
defendant  gave  such  personal  property  as  he  owned,  which 
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incladed  his  household  farniture,  an  interest  in  a  vessel, 
and  a  large  libraiy,  to  his  three  sisters,  and  he  subse- 
quently purchased  property  in  the  name  of  his  sisters,  to 
the  amount  of  over  $53,000.  His  sisters  were  without 
means  other  than  what  the  defendant's  bounty  may  have 
bestowed  on  them;  but  they  neither  directly  nor  indi- 
rectly, paid  any  value  for  the  property,  or  any  part  of  it, 
nor  was  he  indebted  to  either  of  them.  After  the  judg- 
ment of  divorce,  the  defendant  continued  the  practice  of 
his  profession,  and  realized  an  annual  income  therefiiom 
of  about  $14,000;  and  the  plaintiff,  it  appeared,  had 
given  public  concerts,  and  had  been  a  manager  .and  per- 
former at  a  theatre;  but  how  long,  or  what  income  she 
had  received,  did  not  appear.  Both  the  parties  were 
without  issue. 

Upon  these  facts  the  Beferee  reported,  that  having  re- 
gard to  the  circumstances  of  the  parties  respectively,  the 
sum  of  four  thousand  dollars  i)er  annum  would  be  a  suit- 
able allowance  to  the  plaintiff  for  her  support ;  that  the 
same  should  be  payable  from  the  day  when  this  suit  was 
commenced ;  and  gave  directions  as  to  the  security  which 
defendant  was  to  give ;  and  he  further  held,  that  having 
regard  to  the  expenses  of  the  plaintiff,  for  counsel  fees 
and  otherwise,  in  prosecuting  the  action,  not  taxable  as 
costs  merely,  (which  amounted  to  about  $7,000,)  no  part  of 
any  moneys  paid  or  allowed  by  the  defendant  to  the  plain- 
tiff since  the  commencement  of  the  suit,  and  before  the  24th 
day  of  July,  1856,  should  be  deducted  from  the  allowance. 

The  cause  came  on  for  a  further  hearing  on  the  coming 
in  of  this  report,  before  Mr.  Justice  Moncriep  at  Special 
Term,  on  the  23d  of  February,  1860.  The  Counsel  for  the 
defendant  urged  various  exceptions  to  the  report,  the 
nature  of  which  sufficiently  appear  in  the  opinions  of  the 
Court;  and  the  Judge  ordered  the  report  to  be  in  all 
respects  confirmed,  except  that  the  sums  which  the  de- 
fendant had  paid  pendiug  the  action  under  the  several 
orders  of  the  Court  should  be  deducted  from  the  amount 
awarded  by  the  Eeferee. 
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Judgment  having  been  entered  accordingly,  the  de- 
fendant appealed  from  it  to  the  Gourt  at  Oeneral  Term. 

James  T.  Brady j  for  defendant,  (appellant.) 

I.  Defendant  is  entitled  at  this  stage  to  present  in  some 
form  his  objections  against  the  confirmation  of  the  Beferee's 
report,  or  any  judgment  in  conformity  thereto,  or  founded 
thereon. 

n.  The  report  cannot  be  received  for  any  purpose,  for 
the  General  Term  had  no  power  to  order  a  reference. 

III.  The  Court  has  no  power  to  compel  the  defendant 
to  provide  more  than  a  "  suitable  allowance  to  the  com- 
plainant for  her  support,''  and  in  making  this  allowance 
the  Court  are  to  act  "  having  regard  to  the  circumstances 
of  the  parties  respectively''  (2  R.  S.,  146,  §  45.) 

1.  No  arbitrary  or  absolute  power  is  here  conferred  to 
fix  for  allowance  any  sum  the  Court  may  think  proper. 
It  is  to  be  regulated  by  the  amount  "suitable"  for  the 
** support"  of  the  wife,  regarding  the  "circumstances," 
not  only  of  her  husband,  but  of  her.  2.  "Support"  here 
means  a  reasonable  amount  for  her  food,  raiment,  washing, 
place  of  residence,  medical  care,  attendance  on  divine  wor- 
ship, ordinary  interchange  of  courtesies  with  neighbors 
and  friends,  and  the  like.  She  is  not  to  be  endowed  with 
the  means  to  live  sumptuously  beyond  her  former  mode, 
or  to  indulge  in  display,  luxury,  intemperance  or  extrava- 
gance; nor  is  she  to  be  furnished,  out  of  her  husband's 
property,  with  the  money  to  expend  even  in  charity, 
3.  "Circumstances,"  in  the  statute,  include  pecuniary 
resources,  and  the  capacity  to  earn  a  livelihood,  of  both 
parties.  If  a  woman  of  large  fortune  obtained  a  divorce, 
she  would  not,  and  could  not  be  allowed  anything  from  her 
husband's  estate  in  a  case  like  this.  (MorreU  v.  MorreU,  2 
Barb.  S.  C.  E.,  483;  Osgood  v.  Osgood,  2  Paige,  624.)  If 
he  were  paralytic  without  property,  or  a  pauper,  the 
Court  could  not  and  should  not  direct  him  to  pay  alimony. 
If  he  were  an  old,  feeble  and  poor  man,  and  the  wife 
youthful,  active  and  intelligent,  no  allowance  should  be 
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made.  If  he  had  email  means,  and  no  profession  or  em- 
ployment, while  she  had  a  profession  and  ability  to  parsue 
it  profitably,  little  or  no  allowance  should  be  made  her. 
If  husband  and  wife  were  each  equally  capable  of  main- 
taining themselves,  the  amount  of  allowance,  if  any,  should 
be  fixed  with  regard  to  such  a  condition  of  things.  See, 
in  this  connection.  Coles  v.  Coles,  (2  Md.  Dec,  341) ;  Wright 
V.  Wright,  (6  Texas,  29.)  4.  The  Court  is  not  justified  in 
making  a  partition  of  the  husband's  estate,  nor  in  making 
an  order  of  distribution,  as  if  he  were  dead.  See  PurceU 
V.  Pureed,  (4  Hen.  &  Munf.,  607 ;)  Almond  v.  Almond,  (4 
Band.,  662 ;)  Logan  v.  Logan,  (2  B.  Monr.  E.,  142 ;)  Lgnde 
V.  Lynde,  (4  Sand.  Ch.  R.,  373 ;)  Rose  v.  Rose,  (11  Paige, 
166 ;)  Burr  v.  Burr,  (10  Paige  28,  and  7  Hill.  207  ;)  Sanr 
ford  V.  Sanford,  (5  Day,  353 ;)  Thoniberry  v.  Thomberry, 
(4  Litt.,  251.)  5.  Not  only  the  pecuniary  circumstances, 
but  the  habits  and  conduct  of  the  wife  should,  and  must 
be  taken  into  account  in  fixing  the  allowance  or  alimony. 
Holmes  v.  Holmes,  (Walker,  474.) 

IV.  The  allowance  for  permanent  alimony  cannot  legaOy 
commence  until  after  final  judgment.  (As  to  temporary 
alimony,  see  2  B.  S.,  148,  §^  68-62 ;  as  to  permanent  ali- 
mony, see  Id.,  146,  ^  45 ;  Poynter  on  Marriage  and  Divorce, 
246-252 ;  Bishop  on  Marriage  and  Divorce,  §  691,  4th  ed., 
vol.  2,  §  427,  and  cases  cited  in  note.) 

In  this  case  the  plaintiff  has  delayed  her  application  for 
years.  {Durant  v.  Durant,  1  Hagg.,  528 ;  Kenipe  v.  Kempe^ 
Id.,  632.) 

y.  In  fixing  the  allowance  for  alimony  the  inchoate 
right  of  dower  should  be  taken  into  account. 

YI.  The  amount  cannot  be  enhanced  because  of  the 
husband's  alleged  delinquency. 

YII.  The  value  of  the  husband's  estate  is  only  material 
so  far  as  to  ascertain  whether  his  means  will  enable  him 
to  pay  a  suitable  support.  But  when  the  suitable  amount 
has  been  ascertained,  it  cannot  be  legally  increased  by  any 
proof  of  his  ability  to  pay  more. 

Vni.  If  the  plaintiff  be  right  in  claiming  an  allowance 
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from  the  commencement  of  the  suit,  then  such  allowance 
should  be  based  upon  the  means  which  he  is  proved  to  have 
possessed  at  that  date. 

IX.  The  Eeferee's  conclusions  are  inconsistent  with  the 
propositions  above  stated,  and  are  in  many  respects  erro- 
neous. 

1.  He  rejects  all  considerations  in  reference  to  her  earn- 
ings. 2.  He  rejects  all  the  evidence  as  to  what  it  would  cost 
her  to  support  herself  in  a  comfortable,  decent  and  proper 
manner.  3.  Though  he  calls  the  allowance  a  provision  for  her 
*•  support,"  yet  it  is  quite  evident  that  he  has  not  estimated 
what  sum  would  be  sufficient  for  that  purpose,  but  has 
made  partition  of  the  defendant's  estate.  (See  Bishop  on 
Marriage  and  Divorce,  §  591,  [4th  ed.,  vol.  2,  §  427,]  and 
cases  cited.)  4.  He  makes  the  allowance  not  in  reference  to 
the  style  in  which  she  lived  with  him,  nor  the  amount  allowed 
by  him  on  a  voluntary  separation — viz. :  $1,500  per  year — 
nor  to  the  expenses  of  her  support  as  proved  before  him,  but 
according  to  the  exi)ectations  which  he  says  "  were  justly 
inspired  by  the  erection  of  Fon thill  as  a  residence,  and  the 
more  elevated  social  rank  she  was  to  acquire."  5.  The  sum 
he  awards  is  grossly  disproportionate  (even  on  his  own 
theory  and  estimate)  to  the  value  of  the  defendant's  estate 
as  proved. 

X.  The  Eeferee's  estimate  of  the  defendant's  property 
and  income  is  erroneous.  1.  The  Eeferee  begins  by  strip- 
ping the  sisters  of  his  bounty,  and  including  the  whole 
of  it  in  defendant's  estate ;  and  he  leaves  the  plaintiff  a 
right  of  dower  in  the  entire  re^l  estate  of  defendant.  2. 
Out  of  a  productive  estate  of  $126,400,  he  directs  the  pay- 
ment to  plaintiff  of  $4,000  a  year  for  the  nine  years  prior 
to  his  report,  making  $36,000;  and  from  that  deducts 
nothing  for  any  sums  the  plaintiff  has  received  from  the 
defendant  for  support,  counsel  fees,  or  otherwise.  The 
plaintiff,  to  whom  this  allowance  is  made,  is  a  single  woman, 
never  having  contributed  one  cent  to  the  defendant's 
estate ;  whose  social  position  is  such  as  an  actress  of  no 
great  eminence  attains,  having  no  child,  nor  any  one  pro- 
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perly  connected  with  her  who  has  any  claim  upon  the 
defendant.  3.  The  Beferee  in  making  this  award,  has 
made  a  partition  or  distribution  of  the  defendant's  estate, 
not  only  on  estimates  which  are  incorrect,  and  on  princi- 
ples  for  which  no  warrant  exists  in  the  law,  but  without 
any  legal  authority  whatever.  He  gives  the  wife  a  spe- 
cific share  of  the  estate  in  the  form  of  an  annuity  fixed  in 
reference  to  the  supposed  value  of  his  estate  and  income, 
not  because  it  will  actually  cost  her  any  such  amount  to 
obtain  proper  support,  but  because  she  is  entitled  to  share 
in  all  the  husband's  "  prosperity."  4.  The  alimony  ought 
not  to  be  payable  from  the  commencement  of  the  ml 
{Barrere  v.  Barrere^  4  J.  0.  E.,  187 ;  Shelford  on  Mar.  & 
Div.,  594,  595 ;  Poynter  on  Mar.  &  Div.,  246,  252 ;  Otway 
V.  Otway,2  Phill.,  109;  Smith  v.  Smith,  2  PhilL,  152; 
Peckford  v.  Peckfard,  1  Paige,  274 ;  Miller  v.  Miller^  6  J. 
0.  E.,  91.)  In  this  case  there  was  a  voluntary  allowance, 
prior  to  judgment,  satisfactory  to  plaintiff. 

XI.  The  Eeferee  erred  in  excluding  testimony  in  rela- 
tion to  the  plaintiff's  conduct,  habits  and  standing,  after 
the  interlocutory  judgment  for  divorce.  1.  The  defendant 
proposed  to  prove  that  the  plaintiff  had  sexual  intercourse 
with  men  after  the  decree  for  divorce.  2.  It  is  well  set- 
tled, that  the  misconduct  of  the  plaintiff,  prior  to  the 
judgment  of  divorce,  may  be  looked  into  by  the  Court  in 
determining  the  amount  of  alimony.  Although  given 
in  evidence  to  bar  the  claim  for  divorce,  and  held  not 
sufficient  for  that  purpose,  it  may  yet  be,  and  is  afterward 
received  by  the  'Court,  and  examined  in  deciding  on  the 
question  of  alimony.  {WUmore  v.  Wilmore,  15  B.  Monr., 
49 ;  Peckford  v.  Peckford,  1  Paige,  274 ;  Battey  v.  Battsy, 
1  E.  I.,  212;  Griffin  v.  Griffin,  8  B.  Monr.,  120;  1  Black. 
Com.,  442;  Lee  v.  Lee,  1  Dickens,  321;  Barthtt  v.  BarHUU^ 
1  Clarke,  460;  Wdllingsford  v.  Wallingsford,  6  Har.  &  J., 
485.)  3.  The  reversal  of  the  judgment  for  alimony  founded 
on  the  verdict,  and  the  order  for  reference,  placed  the 
plaintiff  in  the  same  condition  as  to  alimony,  as  if  the 
Jury  had  the  right  to  regulate  it,  and  whatever  testimony 
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would  have  been  proper  at  the  trial  on  that  point,  was 
now  proper.  4.  The  tribunal  which  is  to  determine  the 
main  issue,  may  not  be  convinced  of  the  wife's  guilt,  in 
reference  to  adultery  charged,  and  yet  what  is  proved  to 
inculpate  her,  may  show  a  land  or  degree  of  misconduct 
proper  to  be  considered  in  settling  the  alimony.  5.  If  the 
Court  can,  at  any  stage,  receive  evidence  of  misconduct, 
to  affect  the  allowance  for  alimony,  it  is  difficult  to  per- 
ceive why  the  same  proof  should  not,  on  the  same  issue, 
and  for  the  same  purpose,  be  received  at  any  other  stage 
of  the  cause,  when  the  Oourt  are  called  upon  to  determine 
the  same  question.  {Oovier  v.  Hancock^  6  T.  E.,  603;  Eih- 
erington  v.  Parrot,  1  Salk.,  118.)  6.  The  defendant  was 
entitled  to  prove  as  he  offered  to,  that  the  plaintiff  was 
extravagant  in  her  personal  expenditures.  (See  1  Salk., 
118,  ut  supra.)  7.  And  also,  that  the  plaintiff  had  se- 
lected and  preferred  vulgar  associations,  such  as  would 
exclude  her  from  the  society  of  either  ladies  or  gentlemen 
of  the  rank  or  condition  in  which  she  moved  when  resid- 
ing with  defendant.  (Bishop  on  Mar.  and  Div.,  ^  612,  4th 
ed.,  vol.  2,  ^  457.)  8.  Also,  that  after  the  interlocutory 
judgment  for  divorce,  plaintiff  was  habitually  unchaste. 
9.  Also,  that  plaintiff's  general  reputation  for  chastity 
was  bad.  10.  But  on  the  other  hand,  he  allowed  the 
plaintiff  to  prove,  and  in  his  report  lays  stress  on  what 
were  not  only  her  station  and  mode  of  life  before  her 
marriage,  but  those  of  her  mother,  although  this  evidence 
was  objected  to.  11.  The  views  thus  presented  in  this 
connection,  derive  increased  force  from  the  fact,  if  it  be 
one,  that  the  plaintiff  is,  in  this  case,  as  regards  support,  a 
"ward  of  chancery." 

Xn.  The  Eeferee  decides  that  the  statute  for  divorce, 
under  which  the  decree  in  this  action  was  obtained,  saves 
for  the  plaintiff  what  he  deems  and  denominates  the  com- 
mon law  right  to  support  out  of  her  husband's  estate. 
1.  The  only  mode  in  which  that  common  law  right  was 
presented,  was  when  the  husband  was  sued  at  law  for 
debts  which  the  wife  contracted,  his  obligation  being 
'      Bosw.— Vol.  Vni.        82 
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restncted  to  what  are  called  "  necessaries."  And  in  all  such 
cases,  whatever  other  features  may  have  been  presented 
on  the  trial,  the  Courts  invariably  received  proof,  if  any 
could  be  adduced,  as  to  the  misconduct,  adultery,  extrava- 
gance, wastefulness,  misappropriation,  rank  in  life,  private 
resources  and  habits  of  the  woman,  as  a  defense  to  the 
action,  even  in  cases  where  the  innocent  party  who  gave 
credit  to  the  wife,  had  no  notice  of  the  delinquency  which, 
as  between  her  and  her  husband,  deprived  her  of  the 
power  or  right  to  charge  the  latter  even  for  what  was 
necessary  for  her  sustenance.  {Mariby  v.  Scotty  1  SiderfiD, 
109;  Aguilar  v.  AguUar,  5  Mad.,  252;  Lidlaw  v.  WUmot, 
2  Stark.,  86;  JEtherington  v.  Parrot,  1  Salk.,  118.)  Even 
where  the  husband  brought  a  mistress  into  his  hoase, 
and  violently  drove  his  lawful  wife  out  of  it,  her  aduUeiy 
afterward,  and  while  living  apart  from  him,  was  held  to 
free  him  from  all  liability  for  her  debts,  even  if  incurred 
for  absolute  necessities.  {Govier  v.  Hancock,  1  T.  E.,  603.) 

Charles  O' Conor,  for  plaintiff,  (respondent.) 

I.  The  divorce  stands  aflSrmed  by  the  judgment  of  the 
General  Term  in  this  Court.  It  is  not  now  under  review. 
(6  Duer,  102.) 

II.  The  decisions  of  the  referee  declining  to  enter  into  a 
fresh  set  of  accusations  against  the  plaintiff,  at  the  instance 
of  the  convicted  impugner,  was  in  conformity  with  a  judg- 
ment of  the  General  Term,  and  is,  therefore,  res  judicata 
in  this  Court.  {Forrest  v.  Forrest,  3  Bosw.,  661.) 

in.  Considering  the  wealth  of  the  defendant,  his  free- 
dom from  family  ties  and  responsibilities,  and  the  vigor 
and  tenacity  with  which  he  has  pursued  the  design  of  reduc- 
ing the  defendant  to  beggary,  he  cannot  reasonably  object 
to  the  amount  at  which  the  alimony  was  fixed.  {Forrest  v. 
Forrest,  6  Duer,  102;  S.  C,  3  Bosw.,  650.) 

By  the  Court — Woodruff,  J.  On  the  thirty-first  day 
of  January,  1852,  a  judgment  was  rendered  in  this  Courfc 
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dissolving  the  contract  of  marriage  between  the  parties  to 
this  suit 

On  the  defendant's  appeal  to  the  General  Term,  that 
judgment  was,  on  the  twenty-fourth  of  July,  1866,*  and 
upon  a  review  of  all  the  proceedings  theretofore  had  in  the 
cause  which  such  appeal  brought  before  the  Court,  duly 
affirmed,  except  so  far  as  it  fixed  the  amount  of  alimony 
to  be  paid  by  the  defendant,  and  the  times  and  manner  of 
payment,  the  security  to  be  given  therefor  and  the  condi- 
tions thereof  imposed  on  the  plaintiflT. 

And  it  was  thereupon  directed  that  it  be  referred  to  Alvin 
0.  Bradley,  Esq.,  to  inquire  and  report  what  would  be  a 
suitable  allowance,  and  at  what  times  and  in  what  manner 
it  should  be  paid,  and  what  security  for  the  payment  of 
the  allowance  would  be  reasonable.  The  Eeferee  was 
directed  to  report  the  facts  found,  with  his  opinion  thereon, 
and  all  proofs  received,  and  any  rejection  of  proof  ofltered. 

The  reference  has  been  had,  the  report  of  the  Eeferee 
has  come  in,  containing  the  facts  found,  the  opinion  of  the 
Eeferee,  the  proofs  taken,  and  a  statement  of  whatever 
evidence  was  rejected. 

The  case  was  thereupon  brought  to  a  further  hearing, 
and  on  the  twenty-first  day  of  May,  1860,  all  exceptions 
to  the  report  being  overruled,  the  same  was  confirmed 
except  in  one  particular,  viz.,  that  there  should  be  allowed 
to  the  defendant,  as  a  credit  against  the  arrears  of  alhnony, 
whatever  sums  he  had,  pending  the  suit,  paid  as  tempo- 
rary alimony  under  the  orders  of  the  Court — which  allow- 
ance the  Eeferee  had  not  made — and  thereupon  a  final 
order  or  judgment  conforming  to  the  previous  decision  of 
the  General  Term  and  the  judgment  there  rendered,  was 
entered,  by  which  the  defendant  was  directed  to  pay,  for 
the  support  of  the  plaintiff,  the  annual  sums  so  reported 
to  be  reasonable,  and  to  secure  such  payment  as  recom- 
mended by  the  Eeferee. 

From  this  final  order  or  judgment  the  defendant  has 
appealed,  and  his  appeal  is  now  before  us. 

»  Forrett  v.  Forrut,  6  Duer,  109. 
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It  is  therefore  obvious  that  the  only  matter  we  have  to 
consider  is,  whether  that  final  order  or  judgment  entered 
at  Si)ecial  Term  on  the  twenty-second  day  of  May,  1860, 
is  erroneous. 

The  grounds  upon  which  a  reversal  is  sought,  may  be 
summed  up  in  three  points:  First.  That  the  proceedings  on 
the  reference  were  irregular  and  void,  because  the  Greneral 
Term  of  this  Court  had  no  power  to  order  a  reference,  bat 
should  have  directed  a  new  trial  or  have  remitted  the  pro- 
ceediDgs  to  the  Special  Term  to  be  there  proceeded  with  as 
might  be  proper,  and  therefore  that  the  proceedings  on  the 
reference,  and  the  report  of  the  Beferee  formed  no  proper 
basis  for  the  order  or  judgment  now  appealed  from. 

If  it  had  been  conceded  that  the  General  Term  bad  no 
power  to  order  the  reference,  it  is  not  clear  that  such  con- 
cession would  entitle  the  defendant  to  a  reversal  of  the 
order  or  judgment  appealed  from. 

Under  the  statute  the  Court  are  directed  (if  a  decree 
dissolving  the  marriage  be  pronounced,)  to  make  a  further 
decree  compelling  the  defendant  to  provide  such  suitable 
allowance  for  the  support  of  the  complainant  as  the  Court 
shall  deem  just. 

The  cause  was  brought  to  a  hearing  at  Special  Term,  in 
order  to  obtain  such  further  decree,  on  which  hearing  all 
the  prior  proceedings  and  proofs  in  the  cause  were  pro- 
duced. A  report  was  also  produced,  accompanied  with  all 
the  evidence  bearing  on  that  subject  which  either  party 
desired  to  produce,  which  the  Court  deemed  admissible, 
taken  in  due  form  in  the  presence  of  both  parties,  and 
taken  not  merely  in  accordance  with  such  order  of  the 
General  Term,  but  in  pursuance  of  an  order  of  the  Special 
Term  itself,  made  July  22d,  1859,  by  which  the  Eeferee 
was  directed  to  proceed  in  the  said  reference  (which  latter 
order  may,  if  necessary  to  meet  an  objection  purely 
techuical  in  its  nature,  be  regarded  as  an  adoption  of  the 
order  of  reference  made  by  the  General  Term.)  Besides, 
the  evidence  taken  before  the  Referee,  and  upon  which 
the  action  of  the  Special  Term  in  the  further  judgment 
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now  appealed  from  was  based,  appears  to  have  been 
taken  by  him  without  any  objection  from  the  defendant, 
or  any  suggestion  that  the  Beferee  had  not  jurisdiction  to 
take  the  testimony.  Such  testimony  was  taken  at  great 
length  on  both  sides,  as  well  on  behalf  of  the  defendant 
as  the  plaintiff,  and  the  defendant  (independently  of  the 
confirmatory  order  of  the  Special  Term  already  alluded 
to,)  may  well  be  held  to  have  acquiesced  in  the  reference 
and  waived  any  objection  thereto.  If  any  suggestion  had 
been  made  by  the  defendant,  that  the  direction  of  the 
General  Term  was  not  in  all  respects  regular,  the  plaintiff 
could  readily  have  obtained  at  Special  Term  a  distinct 
order  for  such  reference,  and,  before  proceeding  in  so  pro- 
tracted and  expensive  a  reference,  have  obviated  this 
technical  objection. 

The  statute  does  not  prescribe  the  formal  manner  in 
which  the  Court  shall,  on  the  application  for  the  further 
decree,  possess  itself  of  the  facts  necessary  to  guide  its 
judgment;  and  mere  irregularities  in  the  proceedings  if 
no  injustice  has  been  done,  and  technical  objections  going 
to  the  manner  in  which  a  reference  has  been  initiated, 
should  not  be  permitted  to  influence  the  Court  on  such 
further  hearing,  or  prevent  the  use,  on  such  further  hear- 
ing, of  testimony  fairly  taken  and  reduced  to  writing,  or 
the  opinion  of  a  Eeferee  honestly  based  thereon.  There 
would  seem,  in  strictness,  no  objection  to  the  use  even  of 
affidavits  on  such  further  hearing,  although  the  usage 
of  the  Court  to  resort  to  proofs  formally  taken  by  exami- 
nation and  cross-examination,  may  be  the  safer  and  better 
practice. 

But  we  think  the  objection  itself  has  no  foundation ; 
that  there  is  not  even  a  technical  defect  or  irregularity  in 
the  mode  of  proceeding. 

On  the  appeal  to  the  General  Term  from  the  original 
judgment,  the  order  to  be  made  would  depend  upon  the 
extent  to  which,  in  the  opinion  of  the  Court,  errors  had 
affected  that  judgment.  If  errors  had  been  committed 
on  the  ^ial  of  the  issues  ordered  to  be  tried  by  a  Jury, 
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which  so  affected  the  result  that  the  Court  were  not  wil- 
Img  to  proceed  to  judgment  thereon,  a  new  trial  would  bo 
necessary.  But  we  apprehend  that  the  Court  were  not 
required  to  grant  a  new  trial,  merely  because  it  found  on 
the  record  some  exceptions  which  were  well  taken,  if  sat- 
isfied upon  the  whole  case  that  justice  had  been  done. 
This  case,  on  the  part  of  the  defendant,  upon  the  former 
appeal  to  the  General  Term,  and  on  the  present  appeal, 
has  been  treated  and  considered  as  though  exceptions,  if 
well  taken,  were  to  have  the  effect  of  reversing  the  judg- 
ment, however  technical  or  unimportant  to  the  general 
result  they  may  be.  Such  effect  was  not  given  to  mere 
errors  on  thfe  trial  of  a  feigned  issue  out  of  Chancery,  and 
it  is  not  apparent  that  the  Code  has  introduced  a  new  rule 
on  this  subject.  {Forrest  v.  Forrest,  6  Duer,  138,  139; 
Barker  v.  JBay,  2  Buss.,  63 ;  Lyles  v.  Lyles,  1  Hill  Ch., 
E.,  82 ;  Mulock  v.  Mulock,  1  Edw.,  14,  and  cases  cited ; 
Aptharp  v.  Comstock,  2  Paige,  482,  and  cases  cited.)  And 
the  observation,  gathered  from  these  cases,  that  the  trial 
of  issues,  and  much  more  the  proceedings  on  the  reference, 
being  to  inform  the  conscience  of  the  Court,  even  the  re- 
jection of  competent  testimony  or  the  admission  of  incom- 
petent evidence  does  not  necessarily  require  the  Court  to 
set  aside  the  proceedings  or  grant  a  new  trial,  may  t>ro- 
perly  be  borne  in  mind  in  considering  the  objections  here- 
tofore to  be  noticed. 

To  recur  to  the  specific  point  under  discussion.  The 
General  Term  were  of  opinion  that  no  such  errors  had 
been  committed  as  should  affect  the  verdict  of  the  Jury 
upon  the  questions  properly  submitted  to  them,  or  the 
judgment  of  divorce  pronounced  thereon,  and  that  judg- 
ment was  therefore  affirmed.  But  in  one  particular  com- 
plained of  by  the  defendant,  the  judgment  was  not 
deemed  proper,  and  this  gave  the  opportunity,  and  re- 
quired the  Court,  in  General  Term,  to  exercise  the  power, 
clearly  given  by  section  330  of  the  Code,  to  reverse,  affirm 
or  modify  the  judgment  appealed  from,  and,  if  necessary, 
to  order  a  new  trial.    The  order  of  reference  made  by  the 
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General  Term  was  not  therefore. an  assumption  of  original 
jurisdiction  to  entertain  motions  in  the  first  instance.  A 
judgment  directing  the  payment  of  permanent  alimony, 
as  provided  in  the  statute,  consequential  upon  the  granting 
of  the  divorce,  was  before  them  on  appeal,  and  on  revers- 
ing that  judgment,  (or  as  it  is  called  in  the  statute  that 
further  judgment  or  decree,)  it  was  entirely  competent  to 
modify  the  whole  judgment  in  the  action  by  reversing  this 
further  judgment  and  directing  a  reference  to  ascertain 
the  facts,  i.  e.,  to  do  what  it  was  considered  the  Court  at 
Special  Term  (instead  of  making  the  further  judgment  or 
decree,)  should  have  done. 

The  order  in  this  respect  is  analogous  to  the  granting 
of  a  new  trial  on  the  main  issues,  if  that  had  been  neces- 
sary— to  the  power  almost  daily  exercised,  (on  appeal 
from  judgments  on  the  reports  of  Beferees  appointed  to 
hear  and  determine  all  the  issues,  if  the  judgment  be 
reversed,)  of  discharging  the  order  of  reference  and  order- 
ing a  new  trial  before  a  Jury — to  the  power  to  require  a 
respondent  to  abate  erroneous  allowances  included  in  his 
recovery,  and,  on  his  consenting  to  do  so,  afBrming  the 
judgment  as  to  the  residue.  The  Court  of  Appeals,  in  a 
recent  case  from  this  Court,  have,  we  think,  gone  much 
further  than  was  done  in  the  present  case  by  the  General 
Term.  They  affirmed  the  judgment  in  part,  and  without 
reversing  any  part  of  the  actual  determination  made, 
directed  this  Court  to  proceed,  by  reference  or  otherwise, 
to  ascertain  further  facts,  and  to  give  judgment  according 
to  the  result  of  such  further  inquiry.  This  will,  at  least, 
serve  to  show  the  power  of  the  Court,  on  appeal,  to  make 
such  direction  or  order  as  should  have  been  made  by  the 
Special  Term. 

We  have  no  doubt  of  the  power  of  the  General  Term  to 
make  the  order,  and  that  the  reference  was  therefore  regu- 
lar, and  the  proceedings  before  the  Eeferee  were  properly 
before  the  Special  Term  on  the  hearing.  The  idea  sug- 
gested that  the  General  Term  should  remit  proceedings 
on  reversal,  even  in  part,  to  the  Special  Term,  to  be  pro- 
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ceeded  in,  has  no  just  api)lication  to  proceedings  at  all 
times  before  the  same  Gourt;  and  independent  of  the  sec- 
tion of  the  Code  to  which  reference  has  been  made,  (^  330,) 
it  is  most  in  accordance  with  our  view  of  the  powers  of 
the  Court  and  with  sound  reason  to  say,  that  on  reversal 
of  a  judgment  in  a  matter  which  belongs  to  the  equity 
jurisdiction  of  the  Court,  if  a  reference  be  proper,  the 
General  Term  may  direct  it.  A  case  would  illustrate  this, 
which  we  think  is  clear,  and  which  goes  much  further  than 
the  one  under  consideration.  For  example,  on  a  bill  for 
an  accounting,  brought  by  an  alleged  partner,  suppose 
the  Judge  at  Special  Term  should  decide  that  the  defend- 
ant was  not  liable  to  account,  and  order  judgment  in  his 
favor;  but  on  appeal  from  the  judgment,  the  Gteneral  Term 
are  of  opinion  that  upon  the  facts  found,  (there  being  in 
the  case  no  exceptions  except  to  the  conclusions  of  law 
from  those  facts,)  the  plaintiff  was  entitled  to  an  account 
We  think  it  clear  that  the  General  Term  not  only  might, 
but  must,  award  judgment  in  favor  of  the  plaintiff,  and 
that  the  defendant  account;  and  in  such  case,  under  sub- 
division 2  of  §  271,  might,  of  its  own  motion,  direct  a 
reference  for  the  taking  of  such  account. 

In  deference  to  the  suggestions  made  on  the  argument 
of  this  appeal,  we  have  presented  these  views.  Others 
might  be  suggested;  but  in  leaving  this  point  it  is  proper 
that  we  should  say,  that  if  we  deemed  it  doubtful  we  should 
question  the  propriety  of  sustaining  the  objection  that  the 
General  Term  had  no  power  to  make  the  order.  It  was 
made.  No  doubt  it  was  made  upon  full  consideration,  and 
if,  in  any  case,  it  be  proper  that  one  General  Term  should 
disregard  a  decision  of  a  prior  Gteneral  Term,  when  relied 
upon  as  an  authority  or  precedent  in  support  of  a  rule  of 
law  or  practice,  we  are  not  aware  of  any  instance  in  which 
one  General  Term  has  assumed  to  reverse  an  order  of  a  pre- 
vious General  Term,  and  that  is  practically  what  we  are 
called  upon  to  do  in  this  case.  Fur  suppose  we  were  now 
to  sustain  this  objection,  what  would  be  the  effect  of  our 
decision  reversing  the  judgment  appealed  from?    The 
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order  of  the  former  Geueral  Term  would  stand,  it  is  true, 
on  the  record.  But  if  the  plaintiff  proceeded  again  to 
execute  it,  our  decision  would  be  invoked  to  show  it  was 
made  without  power. 

While,  on  the  other  hand,  if  the.  plaintiff  attempted  to 
proceed  with  the  cause  in  any  other  manner,  the  unrevoked 
order  of  the  General  Term  would  forbid.  Such  conflict 
between  two  General  Terms,  or  their  orders,  touching  the 
same  matter  in  the  same  cause  should  not  be  permitted. 

Second.  The  grounds  of  reversal  relating  to  the  rejection 
of  evidence  on  the  hearing  before  the  Beferee,  and  for 
which,  under  several  points  or  heads,  the  defendant  urges 
his  appeal,  have,  we  think,  all  been  disposed  of  by  the 
previous  decision  of  this  Court  in  July,  1859,  on  the* de- 
fendant's motion  for  a  commission  to  examine  witnesses 
in  California,  and  on  the  appeal  from  the  order  denying 
that  motion.  {Forrest  v.  Forrest,  3  Bosw.,  670;  687  et  seq.) 

It  is  true  that  the  Court,  both  at  Special  and  General 
Terms,  were  of  opinion  that  there  were  other  sufficient 
reasons  for  refusing  a  commission,  than  the  inadmissibility 
of  the  evidence  sought  to  be  obtained,  but  that  question 
was  discussed  at  great  length;  it  was  deemed  of  great 
importance  to  the  then  pending  reference,  and  it  waa 
deliberately  considered  and  decided. 

The  Counsel  for  the  defendant  does  not,  we  think,  expect 
us  to  disregard  that  decision,  although  he  very  properly 
takes  the  position  that  it  was  erroneous,  in  order  that  he  may 
have  an  opportunity  to  insist  upon  it  as  error,  if  it  should 
be  desired  to  review  this  judgment  in  another  tribunal. 

Upon  an  examination  of  all  the  exceptions  mentioned  in 
the  points  of  Counsel  to  rulings  of  the  Beferee  rejecting 
evidence,  they  seem  to  us  to  be  covered  by  the  decision 
referred  to. 

The  evidence  proposed,  had  reference  to  the  conduct, 
reputation,  associations  or  habits  of  the  plaintiff  since  the 
decree  for  a  divorce  was  pronounced,  and  although  it  is 
suggested,  that  the  answer  to  some  of  the  questions  bore 
upon  the  inquiry,  what  is  her  station  or  position  in  society, 
Bosw.— Vol.  VIII.     83 
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they  have  regard  not  to  the  station  or  position  in  which 
she  had  been  accnstomed  to  move,  prior  to  the  judgment, 
and  in  which  it  was  the  duty  of  the  defendant  to  sustain 
her. 

Third.  The  remaining  "point  embraces  the  amount  al- 
lowed for  alimony,  and  the  time  from  which  it  should  be 
computed  and  allowed. 

It  is  here  also  proper  to  suggest,  that  the  report  of  the 
Eeferee,  and  the  proceedings  had  before  him,  were  rather 
advisory  than  conclusive.  The  Court  could  and  did  look 
over  the  whole  subject,  with  all  the  light  thrown  upon  it  by 
any  or  all  the  proceedings  laid  before  them.  These  includ- 
ed as  well  the  testimony  taken  before  the  Beferee,  and 
his  opinion,  as  also  all  the  proceedings  on  the  trial,  and  the 
other  proceedings  recited  in  the  order  now  appealed  from, 
these  latter  appearing  to  have  been  produced  and  submit- 
ted by  the  defendant  himself. 

If,  therefore,  the  opinion  of  the  Eeferee  were  liable  to 
the  criticisms  suggested  on  the  arguments,  or  even  if  there 
were  errors  committed  before  him,  a  reversal  does  not 
necessarily  follow. 

This  is  said,  not  as  the  expression  of  a  dissent  from  the 
Seferee,  but  for  the  purpose  of  stating  the  broader  ques- 
tion which  is  in  truth  before  us.  Upon  the  whole  case,  as 
disclosed  by  the  papers  before  us,  is  the  allowance  for  ali- 
mony too  great,  or  is  it  computed  from  too  early  a  day, 
so  that  we  ought  to  reverse  the  judgment  appealed  from? 

We  think  not.  K  this  case  frtmisbed  any  occasion  for 
the  suggestion,  we  might  with  propriety  say,  that  the 
deliberate  judgment  of  the  Court  at  April  Term,  on  the 
question  above  stated,  ought  not  to  be  reversed,  unless 
very  clearly  wrong,  but  here  we  fully  concur  in  the  views 
by  which  the  Court  was  there  governed,  and  think  that 
the  discretion  of  the  Court  was  properly  exercised. 

It  is  said  that  undue  importance  has  been  given  to  the 
defendant's  ability  to  pay,  and  that  the  judgment  is  rather 
a  partition  of  his  income,  than  an  allowance  reasonably 
required  by  the  plaintiff. 
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We  do  not  deem  it  necessary  or  profitable  to  review  all 
the  evidence  ou  this  subject,  or  discuss  in  detail  all  the 
leasons  which  might  be  assigned  for  the  allowance — still 
less  to  analyze  or  review  all  the  cases  in  which  the  princi- 
ples governing  the  subject  are  stated. 

It  is  clear  that  whatever  sum  is  proposed  as  an  allow- 
ance must  be  within  the  ability  of  the  husband  to  supply. 
The  ability  of  the  defendant  is  a  primary  inquiry,  and  its 
importance  cannot  be  exaggerated. 

It  must  also  be  so  clearly  within  his  ability,  that  his  own 
means  of  living  shall  not,  by  the  allowance,  be  unreason- 
ably reduced.  His  abUity  in  this  aspect  is  of  first  impor- 
tance. 

His  ability  being  found  or  conceded,  then  the  inquiry, 
what  is  suitable  for  the  plaintiff,  may  be  considered  with- 
out any  restriction  arising  from  fear  of  injustice  to  the 
defendant. 

It  may,  for  the  purposes  of  this  case,  be  conceded  that 
this  provision  for  the  wife  ought  never  to  exceed  one-half 
of  the  income  of  the  husband,  and  yet,  if  it  be  necessary, 
in  considering  the  husband's  ability  to  provide  suitably  for 
the  wife,  his  profession  or  occupation,  and  his  annual 
income  derivable  therefrom,  may  properly  be  taken  into 
the  account. 

So  it  must  be  conceded  that  one-third  of  the  husband's 
income  may,  without  hesitation,  be  taken,  if  that  be  rea- 
sonably required,  to  make  suitable  provision  for  the  plain- 
tiff*, and  the  husband  cannot,  with  propriety,  insist  that 
the  allowance  of  such  one-third  is  extravagant. 

Again,  voluntary  dispositions  made  by  the  defendant  of 
his  property,  or  any  part  of  it  pending  the  litigation,  ought 
not  in  any  degree  to  prejudice  the  plaintiflF  or  reduce  the 
amount  of  her  allowance,  especially  if  notwithstanding 
such  dispositions  he  is  still  able  to  pay  it ;  and  even  though 
his  giving  away  his  property  makes  the  proportion  of  pre- 
sent income  allowed  to  her  greater  than  might  otherwise 
be  proper.  To  snflfer  her  to  be  so  prejudiced,  would  furnish 
to  a  husband,  embittered  by  the  proceeding  against  him. 
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a  temptation  voluntarily  to  imi>air  his  own  ability  to  sup- 
port the  plaintiff. 

And  when  it  appeared,  as  it  did  by  the  proofe  in  this 
case,  that  although  the  d^endant  has  parted  with  the 
apparent  title  to  a  very  large  amount  of  property,  he  still 
has  the  practical  management  and  control  of  it  according 
to  his  pleasure,  such  disposition  of  his  estate  is  entitled  to 
little,  if  any,  weight  in  the  consideration  of  the  question. 

We  are  quite  satisfied  with  the  view  taken  by  the 
Beferee,  that,  considering  the  situation  of  the  plaintiff 
before  the  misconduct  of  the  defendant,  the  manner  of  life 
to  which  she  was  accustomed,  the  just  expectations  enter- 
tained  by  her,  the  prosperity  which  she  was  entitled  to 
share  with  the  defendant,  and  her  claims  upon  him  for  the 
comforts  and  indulgencies  to  which  she  was  entitled  as 
his  wife,  and  which,  as  a  kind  and  faithful  husband,  he 
must  have  yielded,  and  considering,  further,  the  neces- 
sary expenses  of  living  in  a  style  in  some  degree  corres- 
ponding with  that  which  she  was  entitled  to  share  with 
him,  the  sum  of  four  thousand. dollars  per  annum  is  not 
unreasonable. 

And  the  amount  of  defendant's  estate  justified  the 
allowance  of  that  sum.  If  the  voluntary  dispositions 
made  by  the  defendant  pending  the  suit  be  taken  into 
view,  that  estate  considerably  exceeds  two  hundred  thou- 
sand dollars,  and  it  was  shown  that  his  income,  from  his 
profession,  for  several  years  past,  has  exceeded  twelve 
thousand  dollars  per  annum. 

ISo  hardship  is  imposed  upon  him  by  the  allowance  in 
question.  The  discussion  of  this  subject  in  Bishop  on 
Marriage  and  Divorce,  (chap.  27,  ^^  604-621,  3d  ed.,  voL 
2,)  fully  sustains  the  provision  here  made,  and  the  autho- 
rities cited  in  its  support  seem  to  us  quite  conclusive. 

In  respect  to  the  time  from  which  the  allowance  is  com- 
puted, it  is  to  be  observed  that  whatever  the  defendant 
has  paid,  under  the  order  of  the  Oourt,  for  alimony  pen- 
dente lite^  was  allowed  to  him  by  the  Court  at  Special  Term. 

It  is  settled  in  this  State  by  the  Oourt  of  last  resort  that 
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the  allowance  of  permanent  alimony  may,  in  the  discretion 
of  the  C5oart,  depending  npon  the  special  circomstances  of 
the  case,  be  made  to  commence  from  the  filing  of  the 
bill  of  complaint,  {Burr  v.  Burr,  7  Hill,  208,)  and  Chief 
Justice  Kelsok  says,  in  reviewing  that  branch  of  the  deci- 
sion of  the  Chancellor,  (10  Paige,  37,  38,)  "it  was  hardly 
insisted  upon  as  involving  any  question  of  law,"  and 
Senator  Strong,  (at  page  222,)  says,  unless  the  allowance 
from  the  filing  of  the  bill  clearly  indicates  an  abuse  of 
judicial  discretion,  it  does  not  appear  a  sufficient  ground 
for  a  modification  of  the  decree,  and,  f luther,  that  it  tends 
to  the  ends  of  justice. 

It  is  not  necessary,  if  indeed  it  be  proper,  for  us  to  enter 
upon  a  discussion  to  show  the  propriety  of  our  following 
the  decision  of  the  Court  of  last  resort  in  our  own  State. 

It  is  proper  to  say,  however,  that  there  seems  to  us  evi- 
dent propriety  in  taking  the  date  of  the  commencement 
of  the  suit  as  the  period  of  the  allowance,  where,  as  in 
this  case,  the  litigation,  without  fault  on  the  part  of  the 
plaintiff,  has  been  protracted  through  so  many  years,  dur^ 
ing  a  great  portion  of  which  the  plaintiff  was  left  by  the 
defendant  wholly  without  assistance  from  him,  either  for 
the  expenses  of  the  litigation  or  support  for  herself. 

To  the  suggestion  that  the  accumulated  amount  is  large, 
the  answer  is  obvious ;  if  the  facts  now  ascertained  and 
fixed  by  judgment,  could  have  been  certainly  known, 
and  the' course  of  judicial  proceeding  had  been  such  that 
it  was  possible  so  to  adjudge,  the  plaintiff,  on  the  very  day 
she  filed  her  bill,  was  entitled  to  the  annual  sum  now 
allowed  to  her.  The  defendant  suffers  no  wrong  by  hav- 
ing been  permitted  to  retain  the  money  through  the  years 
of  litigation  during  which  the  plaintiff  has  struggled,  and 
presumptively  he  has  made  the  possession  of  those  moneys 
largely  useful.  He  is  not  charged  with  interest,  and  so,  by 
that  interest,  he  has  been  still  enabled  to  make  very  con- 
siderable profits  out  of  those  moneys. 

It  can  be  no  sound  discretion  which  will  enable  a  de- 
fendant to  protract  such  a  litigation,  or  offer  him  a  pre- 
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miam  to  induce  him  to  protract  a  litigation,  by  postiK>ning 
the  date  of  the  allowance  of  alimony,  and  save  to  him  the 
amount  which  should  accrue  to  the  plaintiff  in  the  mean 
time,  and  yet,  by  not  charging  interest,  that  result  follows 
in  some  degree  in  the  case  before  us. 

We  feel  no  disposition  to  enhance  the  defendant's  profits 
still  further,  by  giving  to  him  all  the  principal  of  such 
allowance,  which,  upon  the  rule  for  which  he  contends,  (if 
the  allowance  were  only  to  begin  at  the  date  of  the  decree 
fixing  the  rate  of  such  permanent  alimony,)  would  be  saved 
to  him  by  the  delay. 

The  Beferee,  in  his  opinion  accompanying  his  report, 
has  discussed  the  question  submitted  to  him  with  eminent 
ability,  and  with  great  fairness,  and,  subject  to  the  slight 
modification  made  on  the  hearing  at  Special  Term,  we  see 
no  just  ground  for  withholding  our  concurrence  in  the 
result  to  which  he  arrived.  The  Court,  at  Special  Term, 
upon  consideration  of  the  whole  case,  and  in  the  exercise 
of  the  discretion  by  which  the  subject  was  necessarily  to 
be  governed,  deemed  the  modification  (which  was  favor- 
able to  the  defendant)  proper,  and  otherwise  concurred  in 
the  conclusion  of  the  Eeferee. 

We  think  the  judgment  appealed  from  should  be  afi&rmed. 

Judgment  affirmed. 

BoBEBTSON,  J.  All  the  questions  raised  on  the  present 
appeal  were  disposed  of  by  this  Coiifb  at  General  Term  on 
a  former  appeal,  except  those  which  relate  to  the  duty  of 
this  Court  at  a  General  Term  to  award  a  new  trial  for  the 
improper  admission  of  testimony,  its  power  to  order  a 
reference,  and  the  amount  of  alimony  allowed,  including 
the  period  for  which  it  was  allowed. 

It  is  claimed  in  this  case  that  evidence  having  been 
admitted,  upon  the  trial  of  the  issues  therein,  which  was 
irrelevant  to  such  issues,  and  only  material  to  the  ques- 
tion of  alimony ;  and  exceptions  having  been  taken  to  the 
admission  of  such  testimony,  the  Court,  at  Special  or  Gene- 
ral Term,  should  have  awarded  a  new  trial.    I  am  satisfied 
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with  the  lea^ioning  in  the  opinion  of  the  Court  upon  the 
present  appeal,  which  distinguishes  between  the  trial  of 
issues  in  an  action  generally,  and  the  trial  of  special 
issues  in  an  action  for  a  divorce,  and  am  convinced  that 
the  Court  has  a  discretion  in  the  latter  case  not  to  order  a 
new  trial,  for  the  admission  of  irrelevant  evidence,  where 
it  can  be  seen  that  no  prejudice  can  ensue  to  the  party 
objecting.  I  feel,  also,  equally  satisfied  with  the  reason- 
ing of  the  Court  in  such  opinion  as  to  the  power  and  juris- 
diction of  this  Court  at  Oeneral  Term»  on  an  appeal  for  a 
judgment  for  alimony,  to  substitute  therefor  an  order  of 
reference  to  a  Eeferee  to  ascertain  and  report  it,  being  the 
order  that  ought  to  have  been  made  at  Special  Term. 

Upon  the  question  of  alimony,  \ninute  details  of  the 
style  of  living  and  means  of  the  parties  seem  to  have  been 
entered  into  before  the  Beferee,  and  he  appears  to  have 
been  guided  by  fixed  rules  in  determining  the  amount. 
By  the  report  and  the  testimony  in  the  case,  the  value  of  all 
the  defendant's  estate,  both  real  and  personal,  at  the  time 
of  the  report,  was  nearly  $270,000.  This  included  unpro- 
ductive real  estate  valued  at  $56,000,  and  other  real  estate, 
whose  income  was  not  proved,  valued  at  about  $45,000, 
which  included  his  residence,  and  an  adjoining  lot  valued 
at  $38,000;  and  of  which  but  one  piece,  worth  $8,500,  waa 
proved  to  be  productive,  and  no  testimony  was  given  as 
to  the  productiveness  of  the  rest.  That  valuation  of  his 
estate  also  included  i)ersonal  property  not  proved  to  have 
been  productive,  valued  at  $32,000,  consisting  of  a  library, 
presented  to  his  sisters  since  the  judgment  in  this  cause, 
books,  pictures,  bank  stock,  interests  in  a  hotel,  theatre 
and  ship,  bond  of  a  debtor  amounting  to  $15,000,  and 
$2,500  in  cash.  The  only  amount  of  income  proved  was 
about  $8,200.  The  payment  of  the  principal  of  about 
$37,000  of  the  defendant's  personal  estate,  consisting  of 
bonds  and  mortgages  taken  on  the  sale  of  real  estate,  is 
postponed  iintil  the  plaintiff's  right  of  dower  is  extin- 
guished.   The  defendant,  by  his  profession,  earned,  at  one 
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theatre,  $14,000  a  year  for  the  five  years  succeeding  the 
judgment  in  this  action,  having  also  performed  at  others. 

The  principles  which  keep  the  amount  of  alimony  within 
certain  bounds  still  leave  a  large  latitude  for  discretion. 
(Bishop  on  Mar.  &  Div.,  ^§  617-630,  3d  ed.,  vol.  2.) 
The  learned  and  able  Eeferee,  in  the  well  considered  and 
eloquent  exposition  accompanying  his  report,  discloses  the 
rules  by  which  he  was  guided,  and  his  reasons  therefor. 
He  assumed  as  a  basis  that  the  support  to  which  a  wife  was 
entitled  upon  a  divorce  was  her  common  law  maintenance 
retained  as  an  obligation  on  the  husband's  part,  notwith- 
standing the  dissolution  of  the  marriage  tie ;  he  also  as^ 
sumed  that  the  ''circumstances"  of  the  parties  which  are  to 
regulate  the  amount  of  such  support,  varied  with  the  per- 
sons, their  stages  of  life,  character,  conditions  and  placets  of 
abode;  he  also  held  that  the  standard  for  such  supiK>rt 
of  the  wife  was  governed  by  the  style  of  living  established 
by  the  hnsband  previously,  that  on  the  one  hand  it  does 
not  necessarily  consist  of  mere  food,  clothing  and  shelter, 
but  that  other  matters  which  determine  the  position  of  a 
family  enter  into  its  composition  ;  and  on  the  other  it  does 
not  include  indemnity  for  the  loss  of  the  husband's  society, 
endearments  and  affection,  although  she  had  a  right  to 
expect  them ;  that  it  may  fluctuate  with  the  increase  or 
diminution  of  the  husband's  fortune,  even  after  the 
judgment  in  the  action,  and,  therefore,  the  increase  in 
this  case  may  be  taken  into  consideration  in  determining 
it ;  that  the  value  of  all  proi)erty  owned,  although  un- 
productive, may  be  taken  into  consideration  also,  if  not 
unsaleable,  and  that,  in  estimating  such  value,  any  incum- 
brances, such  as  the  wife's  right  of  dower,  may  be  taken 
into  view ;  and  that  the  extreme  limit  of  the  share  of  the 
husband's  income  to  which  the  wife  is  entitled,  in  case  of 
gross  misconduct,  is  one-half. 

The  Referee,  in  estimating  the  arrears  of  allowance  since 
the  beginning  of  this  action,  took  the  sum  of  $4,000  as  an 
average  annual  sum,  awarding  in  all  the  sum  of  about 
$36,000,  and  specified  the  same  yearly  allowance  for  the 
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futare.  In  doing  so  he  had  regard  primarily  to  the  pre- 
viously intended  style  of  living  of  the  parties,  aa  indicated 
by  the  expenditure  of  upwards  of  $90,000,  on  a  mansion 
for  a  residence,  and  next  to  the  expenditure  by  the  de- 
fendant of  an  income  of  over  $20,000  annually  since  the 
divorce,  making  due  allowance  for  the  dependenee  upon 
him  of  his  sisters  for  support.  In  calculatiug  the  amount, 
he  considered  himself  entitled  to  go  back  to  the  com- 
mencement of  the  suit,  both  because  sustained  by  autho- 
rity, and  because  that  was  the  beginning  of  the  jurisdiction 
of  the  Court  to  determine  what  it  should  be.  He  also  took 
into  consideration  that  the  plaintiff  *s  expenses  in  the  liti- 
gation would  absorb  not  only  the  sum  awarded  but  other 
sums  heretofore  paid  to  her  by  the  defendant.  This  allow- 
ance, the  Beferee  holds,  should  not  be  accompanied  by  any 
condition  of  remaining  single. 

The  Counsel  for  the  defendant  contends  that  the  support 
to  be  allowed  the  plaintiff  is  to  be  simply  a  reasonable 
amount,  necessary  to  pay  for  the  clothing,  washing,  food, 
dwelling  place,  medical  advice,  pew  rent  and  the  like,  and 
the  ordinary  interchange  of  visits  with  her  friends,  suit- 
able to  her  age  and  station  in  life,  and  that  she  is  not  to  be 
furnished  with  even  money  for  charity ;  that  the  husband's 
estat<3  is  to  be  considered  only  so  far  as  to  ascertain  if  his 
means  will  enable  him  to  pay  it,  having  reference  to  other 
claims.  Various  cases  were  cited  ujwn  this  last  point,  to  wit : 
Pureed  V.  PurceU,  (4  Hen.  &  Munf.,  507,)  where  one-third 
of  the  husband's  estate  was  refused,  and  a  suitable  main- 
tenance only  was  awarded ;  Logan  v.  Logan,  (  2  B.  Monr., 
142,)  where  so  much  only  was  allowed  as  should  maintain 
the  wife  in  decency  and  comfort;  Lynde  v.  Lynds,  (4 
Sandf.  Ch.  E.,  373,)  in  which  the  words  were,  to  support  her 
reasonably,  having  regard  to  her  necessities;  Rose  v.  Eose, 
(11  Paige,  166,)  where  alimony  was  refused  altogether, 
unless  the  wife  would  abandon  a  previous  settlement  made 
by  her  husband  of  half  of  his  property  upon  herself  and 
two  children;  Sanford  V.  Sanford,  (5  Day,  353,)  which 
allowed  one-third  of  the  husband's  estate,  and  Thoniberry 
Bosw.— Vol.  VIII.     84 
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V.  Thomberry,  (4  Litt,  251,)  where  the  share  given  by  the 
statute  of  distributiotis,  of  the  husband's  estate,  is  taken  as 
a  standard.  I  apprehend  the  indefinite  terms  used  in  such 
decisions,  do  not  throw  much  light  upon  the  subject,  and 
need  as  much  interpretation  as  ''  support  having  regard  to 
the  circumstances  of  the  parties,"  in  our  statute,  and  that 
the  sum  allowed  in  this  case  would  not  amount  to  the 
portion  of  the  defendant's  estate  or  income  mentioned  in 
some  other  of  the  cases  cited.  The  income  of  the  defend- 
ant for  five  years  after  the  judgment  in  tiiis  case,  including 
his  professional  earnings,  exceeded,  annually,  $20,000,  and 
no  one  can  doubt  that  taking  the  valuation  given  as  the 
real  value,  and  after  deducting  one-third  of  that,  as  the 
value  of  the  plaintiff's  dower,  the  remainder  would  yield 
exceeding  $12,000  per  annum;  even  if  the  defendant 
neglected  to  avail  himself  of  that  source  of  wealth,  his 
professional  abilities.  I  do  not  think  that  we  are  to  be 
bound  by  the  rigid  rules  claimed  by  the  defendant's 
Oounsel,  but  that  something  of  the  latitude  adopted  by 
the  Eeferee  is  justifiable,  upon  the  grounds  expressed  by 
him,  which  are  in  consonance  with  the  views  expressed 
by  this  Court  at  General  Term,  when  the  appeal  from  an 
order  refusing  a  commission  was  before  it. 

The  defendant's  Oounsel,  however,  also  contends  that 
even  if  the  rule  as  to  the  amount  of  support  is  to  be 
relaxed,  and  it  is  to  be  governed  by  the  style  of  living 
adopted  by  the  parties,  it  is  to  be  regulated  by  that  which 
was  adopted  before  the  building  and  fitting  of  the  costly 
mansion  before  mentioned,  the  benefits  of  which  she  aban- 
doned by  an  agreement  for  a  voluntary  sexmration,  and  the 
acceptance  of  the  sum  of  $1,500  as  a  support.  I  am 
unable  to  perceive  why  the  Eeferee  was  bound  to  go  back 
to  the  early  and  more  frugal  mode  of  life  of  the  i>arties  as 
a  standard,  if,  from  a  well-founded  and  afterwards  realized 
expectation  of  an  enlarged  income,  the  parties  made  pre- 
parations for  a  mode  of  life  adapted  to  its  expenditure; 
nor  why  a  compromise  of  domestic  quarrels  should  be 
made  to  affect  the  standard  of  indemnity  for  a  wrong, 
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when  the  rights  which  were  assailed  thereby  were  not 
relinquished  by  such  compromise;  besides  this,  the  stand- 
ard must  have  been  their  joint  mode  of  life,  not  their  sepa- 
rate modes  of  liviug. 

It  is  also  urged,  on  the  part  of  the  defendant,  that  the 
Beferee  has  not  taken  into  consideration  the  plaintiff's  abil- 
ity to  earn  a  maintenance.  I  do  not  understand  that  it  is 
apparent  that  he  has  rejected  this  consideration;  it  is  true, 
for  the  purpose  of  showing  that  such  capacity  is  no  defense 
to  an  allowance  for  alimony,  he  states  that  the  defendant 
has  no  interest  "in  her  acquisitions  after  the  divorce," 
and  is  "a  debtor  for  the  allowance;"  but  if  he  had,  it 
would  not  have  been  erroneous.  If  the  mode  by  which 
she  earned  her  livelihood  was  unsuited  to  the  standard  of 
social  position  created  by  the  defendant,  she  would  not  be 
bound  to  practice  it.  As  his  wife,  he  had  a  right  to  the 
legitimate  exercise  of  her  talents  to  increase  their  common 
stock,  but  never  having  chosen  to  exact  it,  and  keeping  her 
aloof  from  it,  he  has  no  right  to  insist  upon  her  employing 
her  abilities  in  a  way  she  never  did  while  his  wife,  merely 
for  the  purpose  of  diminishing  the  amount  which  she  is  to 
receive  from  him.  Such  a  consideration  is  entirely  dis- 
tinguishable from  that  arising  from  the  possession  of 
means  by  her.  Besides  this,  the  defendant's  ability  to 
increase  his  income  for  the  future,  from  his  professional 
exertions,  does  not  seem  to  have  been  considered,  other- 
wise the  amount  to  which  she  would  have  been  entitled 
would  be  greatly  increased;  if  that  be  so,  there  is  still  le«s 
reason  for  deducting  her  possible  earnings. 

The  case  of  Burr  v.  Burr,  (10  Paige,  38;  7  Hill,  208,) 
settles  fully  the  power  of  the  Court  in  all  cases,  to  award, 
and  the  right  of  the  plaintiff,  in  most  cases,  to  receive 
permanent  alimony  from  the  commencement  of  the  action. 
The  reasons  assigned  in  that  case,  as  well  as  those  given 
by  the  Eeferee  in  this  case,  seem  eminently  proper;  until 
the  guilt  of  the  defendant  is  established,  all  the  plaintiff 
has  a  right  to  require  is  temporary  alimony,  and  provision 
for  her  expenses ;  when,  however,  it  is  established,  it  relates 
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back  and  determines  rights  wliich  became  vested  the  mo- 
ment the  divorce  was  sought,  after  the  act  which  violated 
the  marriage  vow  complained  of  was  committed ;  but  for 
the  necessary  delay  of  judicial  inquiry,  the  plaintift'  became 
entitled  to  the  divorce  at  the  beginning  of  the  action; 
that,  at  least,  was  a  demand  of  all  the  rights  to  which  the 
plaintiff  was  entitled,  and,  even  at  common  law,  gave 
interest  on  the  main  claim  in  the  suit,  as  an  accessory. 

I  do  not  see  that  the  objection  of  the  plaintiff's  delay  in 
prosecuting  her  claim  amounts  to  a  great  deal  in  favor  of 
the  defendant ;  he  has  not  been  charged  with  any  interest 
on  the  yearly  sums  fixed  as  the  standard  of  allowance  for 
the  past ;  and  although,  in  fixing  on  an  average  sum,  the 
Beferee  may  have  been  influenced  by  an  increase  of  the 
defendant's  estate,  even  that  was  not  unreasonable.  If 
it  could  have  been  clearly  proved,  at  the  moment  of  making 
the  decree,  that  defendant  would  in  a  few  years  add 
$100,000  to  his  productive  estate,  and  receive,  at  least, 
$14,000  per  annum  for  five  years,  from  the  exercise  of 
his  professional  abilities,  is  there  any  doubt  that,  if  the 
other  views  of  the  Referee  are  correct,  the  Court  would 
have  taken  those  circumstances  into  consideration  ?  The 
fact  that  we  are  looking  back  nipon  certainty,  instead 
of  forward  upon  conjecture,  does  not  diminish  the 
duty  of  the  Court  to  consider  such  increment.  For 
any  excess  of  the  sum  allowed  beyond  one-third  of  the 
defendant's  income  for  the  two  years  prior  to  the  decree, 
if  the  allowance  is  not  to  be  considered  as  an  average,  the 
interest  on  the  residue,  or  even  such  payments,  may  be 
considered  as  fully  making  it  up,  such  rebate  of  interest 
being  over  one-third  of  the  amount.  But,  in  fact,  the 
arrears  are  made  a  gross  sum,  and  if  the  whole  amount 
does  not  exceed  what  ought  to  have  been  allowed,  the 
report  should  not  be  interfered  with.  It  is  very  clear  that 
the  sum  does  not  amount  to  one-third  of  the  plaintiff's 
income  for  the  whole  time,  and  within  that  limit,  the 
discretion  exercised  by  the  Eeferee  and  the  Court  at  Special 
Term  ought  not  to  be  interfered  with.    The  Eeferee,  in- 
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deed,  increased  the  allowance  by  the  sams  paid  already 
by  the  defendant  to  the  plaintiff,  which  were  deducted  by 
the  Court.  The  defendant's  earnings,  of  course,  are  only 
to  be  considered  as  income  during  a  certain  period,  to  part 
of  which,  as  an  enlargement  of  her  allowance,  the  plain- 
tiff was  entitled.  Their  disposition  is  unaccounted  for,  and 
of  course  they  are  not  to  be  considered  as  an  increase  of 
the  capital  of  the  defendant's  estate.  They  may  have 
been  absorbed  in  the.  costly  residence  already  alluded  to, 
or  in  the  purchase  of  real  estate. 

Even  if  the  value  of  the  inchoate  right  of  dower  of  the 
plaintiff  in  the  real  estate  of  the  defendant  be  deducted,  as 
the  Eeferee  states  he  took  it  in  consideration,  it  would  not 
alter  materially  the  state  of  things  so  far  as  the  plaintiff's 
amount  of  support  is  concerned ;  it  detracts  nothing  from 
the  income  of  productive  property,  does  not  toudi  the 
personal  estate,  and  leaves  property  capable  of  producing 
more  than  three  times  the  income  allowed  the  plaintiff. 
When  the  income  may  be  diminished  by  it,  the  parties  in- 
terested can  apply  todiminish  thealimony.  After  deducting 
from  the  value  of  the  defendant's  property  $56,000  for  that 
proved  to  be  difficult  of  sale  by  reason  of  the  plaintiff's 
dower  right,  and  $10,000  for  library  and  pictures,  and 
$38,000  for  the  defendant's  residence,  there  remains  pro- 
perty worth  $164,000  not  proved  to  be  unsaleable  or  un- 
productive. The  withdrawal  of  $58,000  from  his  capital 
for  a  residence  and  its  adornments  does  not  remove  it  from 
consideration  as  part  of  the  defendant's  fortune  in  con- 
sidering the  question  of  the  plaintiff's  support;  when 
brought  back  it  swells  the  amount  to  $212,000,  the  interest 
of  which  is  $14,000,  without  reference  to  the  value  of  the 
real  estate  whose  sale  the  dower  right  obstructs. 

The  present  payment,  however,  of  a  gross  sum  of 
$36,000  as  a  debt,  presents  some  embarrassment,  as  it  goes 
to  diminish  the  present  fortune,  which  has  apparently  had 
some  influence  in  determining  the  amount  to  be  allowed 
the  plaintiff;  but  this  is  more  than  made  up  by  the  amount 
of  the  allowance  being  the  same  when  the  defendant's 
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income  was  $20,000,  and  the  exclusion  of  the  interest.  It 
will  be  foand  by  calculation  that  by  an  account  cuirent 
crediting  the  plaintiff  each  year  with  only  one-third  of  the 
defendant's  income  during  that  year  and  interest,  omitting 
any  income  from  unsaleable  property,  and  charging  her 
with  the  present  allowance  and  interest,  the  balance  would 
be.  largely  in  her  favor.  There  does  not  appear,  therefore, 
to  be  on  this  ground  such  gross  error  in  the  amount  al- 
lowed as  to  warrant  the  inference  of  mistake  in  law  in 
fixing  it* 

The  conclusions  of  the  Eeferee,  sanctioned  by  the  judg- 
ment at  Special  Term,  that,  as  regarded  the  plaintiff, 
the  gifts  by  the  defendant  to  his  family  were  void,  what- 
ever were  the  moral  or  social  claims  of  that  family  upon 
him  for  support,  and  that  the  property  whose  title  was 
taken  by  him  in  another  person's  name  was  to  be  regarded 
as  his,  ought  not  to  be  disturbed  as  erroneous  in  fact  or 
law. 

I  fully  coincide  with  my  brethren  in  the  views  taken  by 
them  as  to  the  impropriety  of  undertaking  to  review  a 
discretion  Qnce  exercised  in  a  case  like  this.  This  Court  is 
not  now  called  upon  to  originate  a  decision  as  to  amount; 
that  task  is  always  a  delicate  and  di£Bcult  one ;  but  ha\ing 
been  once  discharged,  there  ought  to  be  the  strongest  evi- 
dence of  some  gross  mistake  in  law  or  fact,  to  warrant  an 
appellate  Oourt  in  overturning  such  a  decision.  Like 
cases  of  salvage,  or  unliquidated  damages  for  a  tort,  when 
once  fixed,  nothing  but  such  evidence  ought  to  be  allowed 
to  disturb  the  first  judgment. 

Upon  the  whole,  I  feel  satisfied  that  nothing  presents 
itself  to  us  to  warrant  a  reversal  of  the  judgment  at 
Special  Term,  and  it  should  therefore  be  afBrmed  with 
costs.^ 

1  On  appeal  to  the  Oourt  of  Appeals  this  Jadgment  was  aflirmed.  (95  N.  Y.  S.,  GOl.) 
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John  F.  Buttbbworth,  Eeceiver,  &c.,  Plaintiff  and  Ap- 
pellant, V.  Jacob  Fecabb,  et  ai.,  Defendants  and 
Bespondents. 

1.  In  an  action  by  the  Receiver  of  a  banking  incorporation  against  the  in- 
dorser  of  a  note,  an  answer  alleging  that  the  bank  of  which  plaintiff  is 
receiver,  discounted  the  note  on  which  he  sues,  upon  a  corrupt  agreement 
against  the  form  of  the  statute,  that  the  defendant  should  receive  $300, 
(the  amount  of  the  note  being  $500,  and  it  being  payable  three  months 
from  its  date,)  and  leave  the  remaining  $200  in  the  bank  until  the  note 
became  due,  then  to  be  applied  towards  its  payment,  sufficiently  states  the 
defense  of  usury. 

2.  The  allegation  that  the  note  was  discounted,  (when  unaccompanied  by 
other  averments,)  imports  a  discount  at  a  legal  rate  of  interest,  for  the  time 
the  note  then  had  to  run.  If  plaintiff  desired  more  specific  details,  his 
remedy  was  by  motion. 

3.  Where  it  is  proved  that  the  bank  discounted  the  note  at  the  full  legal  rate 
for  the  time  it  had  to  run,  and  required  the  indoriser  to  give  them  his  check 
for  $200,  in  pursuance  of  an  agreement  to  that  effect,  on  which  it  was  dis- 
counted, and  the  next  day  charged  this  check  against  the  credit  given  on 
the  discount,  a  verdict  finding  usury  should  be  sustained.  Charging  the 
check  in  account,  shows  that  the  indorser  was  to  have  the  use  of  only 
$300,  less  the  discount  on  $500,  and  was  to  pay  therefor  interest  on  $500. 

4.  Upon  such  facts  it  would  be  proper  to  instruct  the  jury  to  find  for  the  de- 
fendants. 

5.  Where  the  allegations  of  an  answer  are  such  as  entitled  the  defendant  to 
a  verdict  if  proved,  and  the  plaintiff  offers  on  the  trial  to  admit  them,  and 
objects  to  the  admission  of  any  evidence  on  the  part  of  defendants,  on  the 
ground  that  the  answer  constitutes  no  defense,  he  cannot  avail  himself  of 
exceptions  to  subsequent  errors  in  the  admission  of  evidence  in  support  of 
the  answer. 

6.  A  receipt  having  been  identified  by  a  witness  as  signed  by  him,  it  is  proper 
to  allow  the  adverse  party  to  ask  for  what  purpose  the  receipt  was  given, 
though  the  receipt  itself  has  not  then  been  offered  in  evidence. 

7.  If  the  witness,  in  answer  to  such  question,  states  the  contents  of  the  re- 
ceipt, an  objection  must  be  taken  to  the  answer.  An  objection  to  the 
question  alone  is  unavailing. 

(Before  Bosworth,  Ch.  J.,  and  Woodruff  and  White,  J.  J.) 
Heard,  November  4j  decided,  December  7,  1861. 

Appeal  from  a  judgment  entered  on  a  verdict,  after 
trial  before  Chief  Justice  Bosworth  and  a  Jury,  on  the 
24th  of  October,  1860.    The  plaintiff  sued  as  the  receiver 
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of  the  Island  City  Bank,  to  recover  on  a  note  made  by 
B.  Oohn  and  indorsed  by  Jacob  Pecare  to  the  bank. 

The  contents  of  the  pleadings  are  sufficiently  stated  in 
the  opinion  of  the  Oourt.  The  defendant  Pecare»  cl»med 
a  small  sum  as  due  from  the  bank  to  him  as  a  depositor; 
but  this  counterclaim  it  is  unnecessary  to  notice. 

Upon  the  trial  Counsel  for  plaintiff  objected  to  any  evi- 
dence as  to  the  terms  of  the  agreement  between  the  bank 
and  the  defendants,  at  the  time  of  discounting  the  note  in 
suit,  on  the  ground  that  the  answer  stated  no  defense ;  and 
he  offered  to  admit  the  contract  to  be  exactly  what  it  was 
stated  to  be  in  the  answer,  and  objected  to  any  proof  on 
the  subject ;  which  objection  was  overruled,  imd  plaintiff's 
Counsel  excepted. 

In  the  course  of  the  cross-examination  of  the  defendant, 
who  had  testified  as  a  witness  in  his  own  behalf,  he  was 
shown  a  receipt  which  he  admitted  to  be  signed  by  him. 

On  his  re-examination  by  Counsel  for  defendants,  he 
was  asked  "what  was  the  receipt  just  shown  you  given 
for  ?  "  Plaintiff's  Counsel  objected,  on  the  ground  that  the 
receipt  was  not  offered  in  evidence.  The  Court  overruled 
the  objection,  and  plaintiff's  Counsel  excepted. 

The  witness  then  answered,  stating  fully  the  contents 
of  the  receipt.    To  this  answer  no  objection  was  taken. 

Charles  A.  Teabody^  for  plaintiff,  (appellant.) 

I.  The  answer  states  no  defense.  It  merely  alleges  ''an 
understanding  "  which  is  no  defense.  It  does  not  state  at 
what  rate,  or  how  much  interest  was  charged,  or  for  how 
long  a  time  the  $300  was  loaned,  and  there  is  no  means 
of  seeing  what  rate  or  amount  was  charged,  and  it  cannot 
be  seen  at  what  rate,  for  what  time,  or  to  what  amount  in 
the  whole,  interest  was  charged. 

II.  The  motion  for  judgment,  made  by  plaintiff  at  the 
trial,  should  have  been  granted.  The  answer  contained 
no  defense. 

Usury  as  a  defense  must  be  pleaded,  and  with  no  less 
precision  than  is  required  in  defenses  consistent  with  hon- 
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esty  and  good  morals.  The  ancient  rule  as  to  strictness 
in  pleading,  is  in  force.  {Boyce  v.  Brown^  7  Barb.  80; 
Manning  v.  TyloVy  21  N.  Y.  E.,  567 ;  Yroom  v.  DitmaSf  4 
Paige,  526 ;  N.  0.  Gas  Co.  v.  Dudley,  8  Paige,  452 ;  Curds 
V.  Hasten,  11  Paige,  15 ;  Fay  v.  Grimsteed,  10  Barb.,  321- 
329;  Oould  v.  Homer,  12  Barb.,  601 ;  People  v.  McCuniber^ 
18  N-  T.  E.,  315.) 

A  motion  for  judgment  on  the  pleadings  is  properly 
made  at  the  trial. 

Ex  necessitate,  a  Oourt  cannot  avoid  giving  judgment 
for  the  plaintiff  in  such  a  case.  There  is  no  issue  to  be 
tried.  {Van  Valen  v.  Lapham,  13  How.  Pr.  E.,  243.) 

UI.  By  the  transaction,  Pecare,  to  whom  the  $200 
belonged,  became  the  debtor  of  the  bank  as  indorser  of 
the  note  in  suit. 

The  bank  hold  this  sum  as  security  for  the  payment  of 
the  note,  or  as  payment  in  anticipation — a  lawful  purpose. 
The  fact  that  as  an  incident  to  this  arrangement,  the 
money  would,  in  the  meantime,  remain  in  the  possession 
of  the  bank,  did  not  make  the  transaction  usurious.  {Man- 
fling  V.  Tylor,  21  N-  Y.  E.,  667 ;  See  p.  569 ;  Woodruff  v. 
Hurson,  32  Barb.,  557 ;  Nourse  v.  Prime,  7  John.  Oh.  E., 
69;  1  E.  S.,  772,  §§  1-5;  Laws  of  1837,  ch.  430,  §  1; 
Ch-eggs  v.  Howe,  31  Barb.,  100 ;  Chyes  v.  Thayer,  3  Hill, 
565.) 

Anthony  B.  Dyett,  for  defendants,  (respondents.) 
I.  The  plaintiff's  motions  were  properly  overruled. 

1.  Upon  the  grounds  set  forth  in  the  case.  (Oode^  ^ 
173 ;  Id.,  §  153 ;  3  Kern.,  127 ;  3  Abb.,  82 ;  24  Barb.,  288.) 

2.  The  motions  asked  for  too  much.  All  the  plaintiff  in 
any  event  could  have  asked  for,  was  the  amount  of  the  note, 
less  the  1200  and  the  $60  deposit  set  up  in  the  answer. 

3.  The  answer  is  entitled  to  as  liberal  a  construction  as 
any  other,  {CaUin  v.  Ounther,  1  Kern.,  368,)  and,  tested 
by  ^^  149  and  159  of  the  Oode,  sets  up  defense  of  usury 
sufficiently. 

4.  At  best  for  the  plaintiff,  here  was  a  good  defense 
Bosw.— Vol.  Vm.      85 
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defectively  pleaded. '  The  Court  will  not  listen  to  objec- 
tions to  such  an  answer  at  the  trial.  The  Code  does  not 
save  such  objections,  as  it  does  those  to  the  complaint- 
(4  Seld.,  289;  4  Kern.,  248;  22  Barb.,  394;  23  Id^  26; 
Code,  ^^  169-176.) 

This  verdict  would  have  been  sustained  on  a  motion  for 
judgment  non  obstante  veredicto,  before  the  Code,  by  the 
statute  of  jeofails. 

5.  Justice  has  been  done.  The  defendant  has  a  verdict 
No  surprise  was  pretended,  (Code,  ^  169) }  no  evidence 
offered  by  the  plaintiff  to  contradict  our  evidence ;  and  no 
exception  taken  to  the  Judge's  charge ;  and  the  Court  will 
not  disturb  the  verdict.  {Bel^iap  v.  Sedleyf  4  Kern.,  143.) 

II.  The  exceptions  relating  to  the  evidence  are  not  sus- 
tainable. 

By  the  Coubt — Woodkufp,  J.  The  various  points 
urged  by  the  Counsel  for  the  appellant,  on  the  argument 
herein,  (with  one  or  two  exceptions,)  all  involve  the  ques- 
tions whether  usury  was  sufficiently  alleged  as  a  defense 
in  the  nlefendant's  answer,  and  whether  evidence  of  such 
usury  was  given  on  the  part  of  the  defendants  which  it 
was  proper  to  submit  to  the  Jury. 

1.  The  action  is  brought  upon  a  promissory  note  made 
by  the  defendant  Cohn,  and  indorsed  by  the  defendant 
Pecare,  and  the  plaintiff  claims  as  the  Beceiver  of  the 
effects  of  the  Island  CSty  Bank,  who  were  holders  of  the 
note  when  the  plaintiff  was  appointed  Beceiver. 

The  answer  states  that  the  Bank  discounted  the  note 
for  the  defendant  Pecare,  under  and  in  pursuance  of  an 
agreement  wherein  it  was,  corruptly  and  agmnst  the  form 
of  the  statute,  agreed  that  the  said  bank  should  lend  and 
advance  to  him  the  sum  of  three  hundred  doUars,  and 
charge  to  him  the  interest  on  the  sum  of  five  hundred 
dollars ;  and  that  this  was  done  by  the  form  of  a  discount 
of  the  note  in  question  for  five  hundred  dollars,  vrith  the 
understanding  that  (notwithstanding  interest  was  to  be 
charged,  as  above  agreed,  on  five  hundred  doUars)  he 
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should  only  receive  or  draw  out  three  hundred  dollars, 
and  the  residue  of  the  apparent  proceeds  of  the  discount 
should  remain  in  bank  until  the  note  became  due,  and 
then  be  applied  towards  the  payment  of  the  note. 

To  whatever  criticism  this  answer  may  be  liable  for  want 
of  particulars  of  rate  of  interest,  or  of  the  time  for  which 
it  was  charged,  we  do  not  hesitate  to  say  that  it  states  a 
transaction  which  was  usurious  on  its  face. 

^VTienever  the  discount  took  place,  the  answer  plainly 
imports  a  discount  for  the  time  the  note  then  had  to  run. 
That  is  the  natural  and  proper  meaning  of  an  averment 
that  the  Bank  discounted  the  note.  Such  a  statement 
imports  (when  unaccompanied  by  other  averments)  that 
the  Bank  received  the  note  and  deducted  therefrom  the 
discount  for  the  unexpired  term,  and  allowed  to  the  party 
for  whom  it  was  discounted  the  then  present  worth.  And 
so,  in  the  absence  of  further  specification,  that  would  be 
taken  to  mean  a  discount  at  the  legal  rate  of  discount. 

If  the  plaintiff  desired  any  more  specific  details  of  time 
or  rate,  or  other  particulars  of  the  transaction,  he  should 
have  sought  it  by  motion. 

That  a  corrupt  agreement  to  lend  three  hundred  dollars 
and  charge  the  borrower  the  interest  on  five  hundred  dol- 
lars, is  a  usurious  agreement,  we  think  clear;  and  the 
delivery  to  the  lender,  of  a  promissory  note,  in  execution 
of  such  an  agreement,  passes  no  title. 

2.  Did  the  defendants  prove  such  an  agreement,  or  give 
evidence  tending  to  establish  it,  which  it  was  proper  to 
submit  to  the  Jury. 

The  defendant  Pecare,  testified,  that  on  his  application 
to  the  Bank  to  procure  the  discount  of  the  note,  the  Presi- 
dent "  said  he  would  discount  the  note  for  five  hundred 
dollars,  charging  me,"  (Pecare,)  "interest  of  course,  and 
that  I  should  give  my  check  for  $200,  which  would  be 
kept  there  against  me,  (to  be  made  out  to  the  order  of  the 
cashier,)  so  that  I  would  have  $300,  less  the  discount  on 
the  $500  I  agreed  to  that  arrangement,  and  it  was  carried 
out.    The  full  discount  on  the  whole  $500,  was  taken  out, 
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fix)m  the  time  I  received  the  note  until  it  became  due.  I 
was  credited  with  the  amount  of  the  discount ;  my  book 
showed  $400  and  odd.  I  gave  back  my  check  for  $200. 
I  could  not  draw  the  $500,  because  I  had  given  my  check 
to  the  cashier  for  $200.  I  could  not  draw  the  $200,  be- 
cause they  had  my  check  for  it,  and  my  account  was 
charged  for  the  $200.  I  was  allowed  to  draw  for  the  $300 
less  the  discount  on  $500." 

The  book-keeper  of  the  Bank  showed  that  the  note  for 
$500  was  discounted,  and  the  proceeds  $497.12,  placed  to 
the  credit  of  Pecare,  on  the  20th  day  of  August,  1857, 
and  that  the  check  for  $200,  was  charged  to  Pecare  against 
that  and  other  credits  in  account,  on  the  next  day.  This 
established,  incontrovertibly,  that  Pecare  had  the  use  of 
no  more  than  $297.12  upon  that  transaction. 

To  our  minds,  this  testimony  did  prove  the  agreement  set 
up  in  the  answer,  and  that  it  was  carried  into  execution. 

Computation  shows,  that  on  the  day  of  the  discount, 
August  20th,  the  note  had  29  days  to  run,  (to  September 
18th,  when  it  became  due,)  and  that  the  Bank  charged 
$2.88  for  the  discount,  which  is  a  few  cents  over  the  legal 
discount,  and,  indeed,  a  few  cents  over  the  legal  interest 
of  7  per  cent  on  $500  for  the  29  days. 

There  was  no  material  contradiction  of  this  testimony; 
on  the  contrary,  the  evidence  of  a  similar  previous  trans- 
action, which  might  very  properly  bear  upon  the  intent 
of  the  parties,  and  the  entries  in  the  books,  seem  to  cor- 
roborate it. 

Indeed,  had  the  Oourt  instructed  the  Jury  that  usury 
was  established  by  the  proof,  we  incline  to  think  such  an 
instruction  would  have  been  sustained.  It  is  at  least  pal- 
pable, that  the  most  the  plaintiff  could  ask  was*,  that  the 
case  be  submitted  to  the  Jury. 

The  plaintiff,  however,  insisted  that  he  was  entitled  to 
a  peremptory  instruction  excluding  the  question  of  usury 
from  the  case.  So  &r  from  being  entitled  to  this,  he  had, 
we  think,  all  the  indulgence  which,  in  any  aspect  of  the 
proo&,  the  case  would  justify. 
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Prom  the  tenor  of  the  charge  and  the  course  of  exami- 
nation of  the  witnesses,  it  appears  that  the  effect  of  the 
evidence  tending  to  establish  usury  was  sought  to  be 
avoided  by  this  view  of  the  transaction,  viz.:  That  the 
note  in  question  was  discounted  at  a  legal  rate  and  the 
proceeds  placed  to  Pecare's  credit,  but  that  he  was  required 
to  leave  in  the  hands  of  the  cashier  his  check  for  $200,  as 
security  to  that  extent  for  the  payment  of  the  note  when 
it  should  become  due.  That  there  was,  therefore,  no  per- 
mission to  the  Bank  to  use  $200,  and  no  intent  to  retain 
or  charge  interest  on  a  greater  sum  than  was  lent,  and 
placed  out  of  the  control  or  use  of  the  Bank  during  the 
period  of  the  loan. 

It  is  obvious  that  the  fact,  proved  without  contradiction, 
that  the  Bank  charged  Pecare  the  $200  check  at  once,  and 
so  took  the  money  to  that  extent  from  his  account  and  had 
it  in  hand  to  use  for  its  own  purposes  without  restriction, 
pretty  effectually  contradicted  such  an  explanation  of  the 
transaction.  And,  besides,  we  are  not  here  to  be  regarded 
as  conceding  that  any  such  explanation  was  warranted  by 
the  evidence,  or  could  affect  the  legal  character  of  the 
transaction,  so  long  as  Pecare  was  only  allowed  the  use  of 
$297.12,  and  the  $200  was,  in  fact,  in  the  possession  and 
at  the  use  of  the  Bank,  and  the  check  protected  them  in 
that  possession  and  use. 

If evertheless  it  will  sufBce  to  say  that  the  plaintiff  had 
the  benefit  of  a  fair  submission  of  this  theory  of  his  case 
to  the  Jury,  and  they  have  rejected  it. 

That  the  whole  question,  including  the  actual  intent 
of  the  parties,  might  be  passed  upon  as  one  of  fact,  and 
that  the  plaintiff's  attempted  explanation  might  be  pre- 
sented to  their  minds,  so  that,  if  there  were  no  intentional 
corrupt  agreement  to  take  usurious  interest  on  the  loan,' 
the  plaintiff  might  have  a  verdict,  the  Court  instructed  the 
Jury,  in  a  manner  most  liberal  to  the  plaintiff,  that  "if  the 
agreement  was,  that  on  the  note  being  discounted  and 
passed  to  the  credit  of  Pecare,  $200  was  to  be  left  there 
for  security  for  the  ultimate  payment  of  the  note,  without 
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any  expectation  on  tbe  part  of  the  Bank  to  use  that  $200 
to  its  own  profit,  the  agreement  would  not  be  nsurioos, 
and  the  plaintiff  would  be  entitled  to  recover." 

But  the  Jury  found  that  the  arrangement  was  made 
with  the  intent  of  securing  to  the  Bank  interest  on  $500, 
(less  discount,)  for  the  time  the  note  had  to  run,  for  the 
use  of  $300,  (less  discount,)  and  upon  this  finding,  we 
think  the  instruction  that  such  an  arrangement  was  usu- 
rious, clearly  right. 

In  regard  to  the  plaintiff's  exceptions,  not  embraced  by 
the  views  thus  expressed,  we  remark,  first,  that  the  plain- 
tiff's offer  to  admit  the  facts  stated  in  the  imswer,  would, 
we  think,  have  justified  the  Oourt  in  deciding,  as  matter 
of  law,  and  without  receiving  further  evidence,  that  the 
defendant  was  entitled  to  a  verdict.  The  reception  of 
evidence  has  done  the  plaintiff  no  harm.  It  has  rendered 
the  defendant's  case,  it  may  be,  more  definite  in  its  details 
than  was  set  down  in  the  answer,  without  departing  there- 
from in  any  substantial  particular.  The  Jury  have  found 
from  the  evidence,  what  the  proposed  admission  would 
have  required  them  to  find. 

The  testimony  in  regard  to  the  previous  note  dis- 
counted under  a  similar  arrangement,  was  not  important, 
but  it  might  properly  aid  in  showing  the  corrupt  intent. 

The  conversation  with  the  plaintiff  tended  to  show  an 
admission  by  him  that  only  $300  had  been  received  by  the 
defendant. 

The  question  what  a  receipt  testified  to  was  given  for, 
if  it  had  called  for  the  contents  of  the  receipt,  would  have 
been  objectionable,  but  it  simply  called  for  the  purpose  of 
the  receipt.  It  was  the  answer  to  the  question  which  was 
in  this  respect  objectionable,  and  that  was  not  objected  to. 
If  the  objection  that  the  receipt  should  be  produced, 
ought  to  have  led  to  the  exclusion  of  the  question,  the 
objection  was  afterwards  obviated  by  the  production  of 
the  receipt. 

It  is  suggested  on  the  argument,  that  the  transaction 
was  a  sale  of  the  note  by  Pecare,  and  that  a  sale  for  any 
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sum,  however  small,  would  not  have  made  the  transaction 
usurious.  No  such  question  appears  to  have  been  raised 
on  the  triaL  If  it  was,  the  verdict  of  the  Jury  rejects 
that  interpretation  of  the  contract.  No  doubt  a  chose  in 
action  may  be  sold,  and  when  the  transaction  is,  in  the 
mind  and  intent  of  the  parties,  a  sale,  it  will  not  be 
usurious ;  but  even  when  the  form  and  terms  of  a  sale  are 
used  by  the  parties,  if  in  truth  it  is  with  a  corrupt  intent, 
and  for  the  purpose  of  securing  to  a  lender  usurious 
interest,  it  is  void.  Here  the  Jury  have  found  that  the 
agreement  was  with  that  intent  and  purpose. 

The  judgment  and  order  denying  a  new  trial  should  be 
affirmed. 


Peter  Morris,  Plaintiff  and  Appellant,  v.  The  Second 
AvEXUB  Bailroad  Company,  Defendants  and  Bespon- 
dente. 

1.  To  entitle  an  appellant  to  a  reversal,  on  the  ground  that  the  finding  of  the 
Referee,  before  whom  the  action  was  tried,  is  against  the  weight  of  evi- 
dence, it  is  not  enough  that  he  satisfies  the  appellate  Court  that^  upon  the 
testimony  as  it  appears  in  the  printed  case,  assuming  that  the  witnesses  on 
his  behalf  are  entitled  to  full  credit,  they  would  have  come  to  a  different 
conclusion  from  that  of  the  Referee.  His  case  must  be  very  clear  and  sub- 
stantially without  contradiction;  else  the  finding  of  the  Referee,  like  the 
verdict  of  a  Jury,  will  be  held  conclusive. 

2.  This  rule  applied  in  support  of  the  finding  of  a  Referee  in  favor  of  the 
defendatits,  upon  conflicting  evidence  on  an  issue  of  payment 

(Before  Bosworth,  Ch.  J.,  and  Woodruff,  J.) 

Heard,  November  16 ;  decided,  December  7,  1861. 

Appeal  from  a  judgment  entered  in  favor  of  defend- 
ants on  the  report  of  Edward  P.  Coles,  Esq.,  Beferee, 
before  whom  the  cause  was  tried. 

The  plaintiff  sued  to  recover  for  services  rendered  to 
defendants,  and  money  paid  for  them  in  the  construction 
of  their  road.    The  defense  was  payment.    It  appeared 
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upon  the  trial,  that  the  plaintiff,  who  had  done  work  for 
the  defendants  under  a  special  contract,  had  also  done 
extra  work  prior  to  September,  1853,  and  it  was  for  com- 
pensation for  such  work  that  he  now  sued. 

The  defendants  produced  plaintiff^s  receipts  given  for 
various  sums  and  at  various  times,  in  and  subsequent  to 
September,  1863,  and  expressed  to  be  in  full.  The  plain- 
tiff was  an  illiterate  man,  unable  to  read,  and,  when  ex- 
amined before  the  Beferee,  he  testified,  that  when  requited 
by  Mr.  Pearsall,  defendants'  President,  to  give  such  a 
receipt,  he  objected;  but  that  Pearsall  insisted,  and  pro- 
mised that  he  should  be  paid  for  any  extra  work.  And 
plaintiff  testified,  that  he  had  never  received  any  payment 
for  extra  work.  Pearsall,  being  sworn,  testified,  that  he 
was  not  present  when  the  receipt  to  which  the  plaintiff 
alluded  was  given,  and  that  he  never  had  any  such  con- 
versation. The  defendants  also  produced  a  receipt  signed 
by  plaintiffs,  which  was  for  extra  work,  of  the  same  nature 
as  that  for  which  he  sued. 

The  Referee  found  that  the  plaintiff  had  rendered  ser- 
vices, but  had  been  paid  in  full. 

The  plaintiff  excepted  to  the  report,  and  from  the  judg- 
ment entered  thereon  took  this  appeal. 

A.  J.  WUlard,  for  plaintiff,  (appellant,)  insisted  that  the 
Beferee  erred  in  his  conclusion  of  fact  that  the  plaintiff 
had  been  paid  in  full;  and  the  judgment  should  be  set 
aside  and  a  new  trial  ordered. 

Waldo  Hutchins^  for  defendants,  (respondents,)  on  a 
review  of  the  evidence,  urged  that  the  defense  was  fully 
made  out,  and  that  the  evidence  being  conflicting  and  its 
weight  not  being  against  the  report,  the  judgment  should 
be  affirmed. 

By  THE  OouBT — Woodruff,  J.  The  sole  ground  of 
Om  appeal  is,  that  the  finding  of  the  Beferee  before 
whom  the  action  was  tried,  is  against  the'weight  of  the 
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evidence.  To  entitle  an  appellant  to  a  reversal  on  this 
ground,  it  is  not  enough  that  he  satisfies  the  appellate 
Court  that  upon  the  testimony  as  it  appears  in  the  printed 
case,  assuming  that  the  witnesses  on  his  behalf  are  enti- 
tled to  full  credit,  they  would  have  come  to  a  different 
conclusion  from  that  found  by  the  Eeferee.  His  case  must 
be  very  clear  and  substantially  without  contradiction,  else 
the  finding  of  the  Beferee,  like  the  verdict  of  a  Jury,  will 
be  held  conclusive. 

The  stringent  rules  governing  the  subject  have  been  so 
often  stated  that  it  is  not  necessary  to  repeat  them  here. 
Hardly  a  volume  of  the  reports  is  published  that  does 
not  contain  a  statement  of  these  rules,  as  acted  upon  in 
this  Court  or  in  the  Supreme  or  other  Courts  in  this  State. 
Some  have  gone  so  far  as  to  decide  that  if  there  is  any 
conflict  of  testimony  upon  the  matters  in  issue,  the  find- 
ing of  the  Beferee  should  not  be  disturbed.  Others, 
that  the  preponderance  of  the  evidence  in  conflict  with 
the  finding,  should  be  such  as  to  warrant  the  belief  that 
some  mistake  was  made  by  the  Beferee  or  that  he  was 
partial,  prejudiced  or  biased,  or  governed  by  some  consid- 
eration which  ought  not  to  have  influenced  his  decision. 
Others  state  that  to  warrant  a  reversal  in  such  case,  the 
testimony  should  be  such  at  least  that  a  verdict  of  a  Jury 
given  for  the  prevailing  party,  under  proper  instructions 
from  the  Court,  would  be  set  aside. 

We  have  examined  the  testimony  as  it  appears  before 
us.  Taking  the  testimony  of  the  plaintiff  himself  as  enti- 
tled to  full  credit,  and  the  corroborating  testimony  of 
Smith  and  others  as  reliable,  the  plaintiff  certainly  made 
out  a  case  entitling  him  to  recover.  But,  on  the  other 
hand,  the  testimony  of  Pearsall,  the  President  of  the 
defendants,  (at  the  time  of  the  transactions  in  question,) 
directly  contradicts  both  the  plaintiff  and  Smith  in  very 
material  particulars.  Six  receipts,  signed  by  the  plaintiff 
himself,  are  in  direct  conflict  with  the  claim  here  set  up  by 
him.  Other  receipts  signed  by  him  are  in  flat  contradic- 
tion of  his  explicit  statement  under  oath  on  the  trial. 
BoBw.— Vol.  Vm.    86  . 
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The  lapse  of  time  after  the  claim  is  alleged  to  have  arisen, 
before  suit  brought, — The  death  of  the  defendants'  Trea- 
surer, by  whom  the  payments  were  made  to  the  plaintiff, — 
and  other  circumstances  of  suspicion,  in  the  want  of  entire 
harmony  between  the  testimony  of  the  plaintiff  and  his 
own  witnesses,  might  properly  have  some  influence  favor- 
able to  the  defendants. 

Under  these  circumstances,  the  observations  made  in  HaM 
V.  Morrison,  (3  Bosw.,  526,)  apply  with  singular  force  to 
the  case  before  us:  "The  preponderance  of  the  testimony 
on  either  side  is  not  such  as  to  warrant  a  presumption  that 
the  finding  of  the  Beferee  is  not  the  conviction  of  an 
upright  mind,  uninfluenced  by  any  consideration  that  is 
foreign  to  the  case,  or  that  his  findings  were  the  result  of 
any  mistake,  or  of  any  error  in  the  application  of  the  rules 
of  law  to  the  evidence.  In  such  a  case  it  is  settled  that 
the  report  of  a  Eeferee  cannot  be  set  aside.  He  has  the 
witnesses  before  him.  He  not  only  hears  their  words,  but 
observes  their  manner  of  testifying.  He  may  have  been 
conscious  of  reasons  for  doubting  the  accuracy  of  the 
defendant's,"  (or  plaintiff's,)  "testimony,  which  do  not 
and  cannot  appear  upon  the  printed  cajse.  Under  sudi 
circumstances  his  report  upon  the  facts  must  conclude  us; 
it  stands  as  the  verdict  of  a  Jury." 

The  judgment  must  be  affirmed. 


CASES  OF  PRACTICE 

AND 

DECISIONS  IN  SPECIAL  PROCEEDINGS, 

AT    THE 

GENERAL  AND  SPECIAL  TERMS 
AND   AT   CHAMBERS. 


The  Mutual  Benefit  Life  Insubancb  Company,  Ap- 
pellants, V.  The  Board  of  Supervisors  et  ai.,  Eespon- 
dents. 

The  Court  will  not  interfere  by  injunction  to  restrain  the  collection  of  a  tax 
imposed  upon  an  individual  in  respect  of  his  personal  property,  upon  alle- 
gations that  it  has  been  illegally  imposed.  An  action  will  not  lie  for  such 
a  purpose.' 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Submitted,  April  3 ;  decided,  June  1,  1861. 

Appeal  from  a  judgment  for  the  defendants  on  a  de- 
murrer to  the  complaint. 

This  was  an  action  brought  by  the  plaintiff  against  the 
Supervisors  of  the  City  and  County  of  New  York,  and  the 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  and  James  Nesbit,  a  constable  of  the  city.  The 
complaint  alleged  that  the  plaintiffs  were  an  insurance 
Company  incorporated  by  the  Laws  of  New  Jersey,  and 

1  To  the  samo  effect  f  8  a  decision  In  a  similftr  case  between  the  same  parties,  hroiiffht  in 
fhe  Supreme  Court.  (88  Barb.,  823 ;  S,  C,  SO  How.  Pr.  B.,  410.) 
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The  Mutual  Benefit  Life  Insurance  Co.  v.  The  Board  of  Superriaora  et  al 

having  their  office  and  all  their  property  and  evidences  of 
debt  there.  That  they  employed  agents  in  the  Stat€  of 
Kew  York,  but  all  their  agents  here  were  merely  ministerial 
officers  to  receive  applications  and  transmit  them  to  the 
plaintiffs  in  New  Jersey,  where  all  policies  were  signed, 
and  to  deliver  the  policies,  and  receive  and  remit  to  the 
plaintiffs  the  premiums.  That  the  plaintiff  had  no  office 
except  in  New  Jersey,  and  no  money  or  capital  invested 
in  any  manner  in  New  York,  except  some  loaned  on  bond 
and  mortgage,  the  securities  for  which  they  kept  in  New 
Jersey,  and  some  invested  in  State  stocks,  which  stocks 
were  all  lodged  with  the  Comptroller  of  this  State  pursu- 
ant to  law. 

It  alleged  further  that  the  Supervisors  had  served  upon 
them  a  bill  for  taxes  on  personal  estate  at  No.  11  Wall 
street,  valued  at  $100,000 ;  that  they  had  made  application 
to  the  Supervisors,  stating  the  foregoing  facts,  but  the 
Supervisors  had  made  no  reply;  and  that  they  had  re- 
ceived from  the  receiver  of  taxes  a  notice  that  a  levy  had 
been  made  on  certain  personal  property  belonging  to  them, 
to  enforce  the  payment  of  the  tax.  It  prayed  an  injunction 
restraining  all  the  defendants  from  collecting  the  tax  or 
selling  plaintiffs'  property  to  pay  it. 

The  defendants  jointly  demurred  to  the  complaint,  as- 
signing as  the  ground  that  it  did  not  state  &cts  sufficient 
to  constitute  a  cause  of  action. 

On  argument  at  Special  Term  before  Mr.  Justice  Dueb, 
judgment  was  ordered  for  the  defendants,  and  the  plain- 
ti£B3  appealed  to  the  Gourt  at  Qeneral  Term. 

A.  C.  Bradley,  for  appellants. 

A.  E.  Lawrence,  for  respondents. 

By  the  Court — Woodruff,  J.  The  question  whether 
the  Court  will  interfere  by  injunction  to  restrain  the  col- 
lection of  a  tax  imposed  upon  an  individual  in  respect  of 
his  personal  property,  upon  allegations  that  it  has  been 
illegally  imposed,  was  ftiUy  considered  by  me  in  the  case 
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of  WUsan  v.  The  Mayavy  &c.,  of  New  York,  (4  E.  D. 
Smith,  675,)  and  the  conclusion  was  adverse  to  the  plain- 
tiflf.  The  same  decision  was  made  in  this  Court  in  Th^ 
New  York  Life  Insurance  Company  v.  The  Supervisors  of 
New  Yorkj  (4  Duer,  192,)  and  the  views  expressed  by  me 
in  the  former  case  were  approved.  I  feel  no  disposition 
to  open  the  discussion  again ;  if  I  were  to  do  so,  I  should 
content  myself  with  citing  Seywood  v.  The  City  ofBuffaiOt 
(14  N.  Y.  B.,  534,)  which  is  an  express  abjudication  of  the 
C}ourt  of  Appeals  to  the  same  effect.  An  action  will  not 
lie  for  such  a  purpose. 

The  demurrer  was  properly  sustained,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs* 


Ctbtjs  W.  Field  et  aJL,  Appellants,  v.  Daniel  H.  Sands, 
Aaron  V.  Paradise,  Henry  Brower  and  John 
Dean. 

1.  Wliere  a  judgment  creditor  commences  an  action  against  his  debtors  and 
their  assignees,  and  obtains  a  judgment  declaring  the  assignment  void,  and 
that  the  assets  be  applied  in  payment  of  his  claim,  and  appointing  a  re- 
ceiver, he  has  an  equitable  lien  upon  the  assets  which  dates  from  the  com- 
mencement of  the  action :  So  hdd^  even  where  no  injunction  was  issued. 

2.  The  commencement  of  supplementary  proceedings  against  judgment  debt- 
ors alone,  and  the  appointment  of  a  receiver  therein,  creates  no  lien  upon 
assets  which  the  debtors  have  previously  assigned. 

3.  Several  creditors*  actions  were  brought  against  debtors  and  their  assignee, 
and  the  assignment  was  set  aside  and  a  receiver  appointed,  who  duly  quali- 
fied. Afler  the  commencement  of  these  actions,  and  ailer  a  receiver  was 
appointed  and  judgment  was  recovered  in  one  of  them,  but  before  judg- 
ment in  the  others,  C.  commenced  supplementary  proceedings  against  the 
same  defendants,  and  had  the  same  receiver  appointed.  Subsequent  to 
the  commencement  of  these  supplementary  proceedings,  other  creditors 
commenced  creditors'  actions,  in  which  they  had  similar  judgments,  which 
were  recovered  afler  the  order  appointing  the  receiver  in  tiie  supplementary 
proceedings.  The  receiver  obtained  possession  of  the  assets  without  bring- 
ing any  action  therefor.  EM,  that  C.  had  not  obtained  any  lien  on  the 
funds  in  the  hands  of  the  receiver  appointed  in  the  actions  brought  to  set 
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aside  the  assignment  The  fact  that  the  same  receiver  was  appointed  does 
not  affect  the  question.  The  surplus  held  by  the  receiver  enured  whoQj  to 
the  benefit  of  the  plaintiffs  in  the  creditor's  action*^ 
4.  A  judgment  in  a  Creditor's  suit  against  a  debtor  and  his  assignee,  dedaring 
the  assignment  void,  is  not  evidence  that  it  is  void,  in  supplementarj  pro> 
ceedings  by  another  creditor  against  the  same  debtor,  to  which  the  assignee 
is  not  a  party. 

(Before  Boswobth,  Ch.  J.,  Hoffman,  Woodruff,  Moncbief  and  Wmn, 
J.J.) 
Heard,  June  1;  decided,  June  15,  1861. 

As  appeal  from  an  order  made  by  Mr.  Justice  Hoffman, 
upon  a  motion  that  the  claim  of  the  plaintiffs  be  paid  out 
of  the  funds  in  the  hands  of  L.  B.  Marsh,  Beceiver. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 
of  the  Court,  and  in  the  head  note  above. 

The  order  appealed  from  was  made  on  a  petition  of  the 
Beceiver  for  instructions,  and  on  a  motion  made  at  the  same 
time  by  the  Counsel  of  C.  W.  Field  &  Co.,  that  the  Be- 
ceiver pay  over  to  them  the  entire  fund,  less  his  fees. 

The  motions  were  heard  at  Special  Term,  and  the  Court 
ordered  the  contesting  claimants  to  be  paid  pro  rata. 
From  this  order  the  plainti£&.  Field  et  ah,  appealed. 

By  the  Court — Monoribf,  J.  It  will  simplify  pro- 
ceedings to  lay  out  of  view  the  fact  of  suits  having  been 
brought  by  parties  not  now  before  the  Court,  whose  claims 
have  been  satisfied.  The  plaintiffs  (C.  W.  Field  &  Co.) 
commenced  a  creditor's  suit  on  the  3d  of  December,  1858, 
against  Sands  &  Paradise,  and  their  assignee,  (John  Dean,) 
to  set  aside  the  assignment,  and  compel  an  application  of 
the  assigned  property  to  the  payment  of  their  judgment. 

They  have  succeeded  in  their  suit,  and  obtained  a  judg- 
ment granting  the  desired  relief,  and  Mr.  Marsh  has  been 
appointed  a  Beceiver  in  the  action,  and  as  such  Beceiver  is 
possessed  of  the  proceeds  of  such  assigned  property.  The 
commencement  of  this  suit  created  a  lien  upon  the  as- 
signed property,  entitling  the  plaintiflfe  to  priority  of 

1 A  decision  to  the  Bame  effect,  made  at  Special  Term,  in  another  proceeding  between  the 
parties,  is  reported  as  Conger  r.  SaruU,  19  How.  Pr.  B.,  8, 
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payment  in  preference  to  any  creditor  subsequently  com- 
mencing a  similar  suit.  (2  Paige,  567 ;  1  Clarke,  297  ;  Id., 
584.) 

Assuming  Conger's  proceedings  to  be  regular,  and  the 
appointment  of  a  Beceiver  in  them  to  be  valid,  the  com- 
mencement of  the  proceedings  did  not  create  any  lien 
upon  the  assigned  estate.  The  assignee  was  not  a  party 
to  them.  The  Beceiver  in  those  proceedings  could  not 
recover  the  assigned  property  or  its  proceeds,  except  by  a 
suit  against  Dean,  in  which  he  would  be  at  liberty  to 
assert,  and  establish  if  he  could,  the  validity  of  the  assign- 
ment. Such  proceedings,  conmienced  against  the  debtor 
alone,  no  more  create  a  lien  upon  the  assigned  property, 
than  would  a  judgment  creditor's  suit  against  the  debtor 
only.  (Code,  '^  299 ;  Bodrnan  v.  Senry,  17  K  Y.  E.,  484  ; 
1  Paige,  637.)  ^ 

In  the  plaintiffs'  (Field's)  suit,  by  force  of  the  decree  in  it, 
the  property  is  subjected  to  the  payment  of  the  judgment 
against  the  assignors,  the  judgment  debtors.  The  decree 
operates  directly  upon  the  property  itself,  and  prescribes 
the  disposition  to  be  made  of  it.  The  Beceiver  executes 
the  order  of  the  Court  in  that  behalf. 

The  proceedings  of  Conger  do  not  affect  property  vested 
in  a  third  person.  There  is  no  decision  made  in  them 
which  questions  the  validity  of  the  assignment ;  certainly 
none  which  adjudicates  upon  it.  The  Beceiver  in  it  merely 
obtains  authority,  by  virtue  of  his  appointment,  to  litigate 
the  validity  of  the  transfer,  by  a  suit  against  the  assignee. 
(Code,  §  299,  and  17  N.  Y.  B.,  484.) 

The  result  of  these  views  is,  that  as  between  the  plain- 
tifl^  and  Mr.  Conger,  the  former  are  entitled  to  the  net 
proceeds  held1[)y  the  Beceiver. 

The  fact,  that  Mr.  Marsh  was  appointed  Beceiver  in  a 
suit  against  the  assignors  and  assignee  in  which  the  assign- 
ment was  held  invalid,  does  not  affect  the  present  question. 

If  Field's  and  Conger's  suits  had  not  been  brought,  the 
surplus  held  by  the  Beceiver  would  be  returned  to  Dean. 

As  a  judgment  in  the  suits  brought  prior  to  Field's,  that 
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the  assignment  was  valid,  would  not  be  evidence  of  that 
fact  in  Field's  suit,  so  the  judgment  actually  rendered, 
would  not  be  evidence  in  Field's  suit  that  it  was  invalid. 
The  order  appealed  from,  should  be  so  far  modified  as 
to  direct  the  payment  of  the  whole  net  proceeds  in  ihe 
Beceiver's  hands  to  the  plaintiff,  to  the  extent  salDSdent 
to  satisfy  the  judgment  in  favor  of  said  plaintiff.  (C.  W. 
Field  &  Go.)  Ko  costs  of  appeal  to  either  party. 


The  New  Tobk  Ice  Company,  Respondent,  v.  Bansom 
Pajrkeb,  Appellant. 

That  an  admission  of  th^  correctness  of  an  account  for  goods  sold,  admits  the 

sale  and  delivery  of  the  goods. 
That  a  demand  against  the  members  9f  a  corporation,  cannot  be  set  off  against 

an  action  by  the  corporation. 
That  under  an  agreement  to  supply  ice,  upon  conditions  restricting  the  buyers 
from  selling  again,  the  seller  may  refuse  to  supply  them,  after  their  breach  of 
the  condition. 

(Before  Bosworth,  Gh.  J.,  and  Hoffmait  and  Woodruff,  J.  J.) 
Heard  at  General  Term,  April  12;  decided,  June  29,  186L 

OPDaoN  of  the  Court  by  Hoffmant,  J. 

See  the  points  decided,  in  the  index  to  this  volume,  under 
the  titles  "Pleadings — Counterclaim — Evidence." 

And  see  the  appeal  reported  at  length,  with  the  opinion 
of  the  Court,  in  21  How.  Pr.  E.,  302. 


OASES  OF  PEAOTIOE,  Em  689 

Clark  v.  Meigs.  Glaflin  etoLr,  GrifEUi. 


Olask  p.  Meigs. 

It  was  decided  in  this  case  that  ia  an  action  against  brokers  having  purchased 
stock  for  plaintiflf  to  be  delivered  at  his  option,  to  recover  damages  for  sell- 
ing it  against  his  instructions,  the  complaint  need  not  allege  that  the  plain- 
tiff made  a  demand,  and  tender  of  the  price. 
It  is  the  broker's  duty  to  keep  the  stock  on  hand. 
Alleging  that  defendants  sold  the  stock  imports  that  they  delivered  it 
(Before  Hoffman,  Woodruff  and  White,  JJ,) 
Heard  at  General  Term;  July,  1861. 

See  the  points  decided  in  the  index  to  this  volumei 
mider  the  title  "  Pleadings — Complaint" 

See  the  appeal  reported  at  length  with  the  opinion  of 
the  Court  in  13  Abb.  Pr.  E.,  467 ;  also  in  22  How.  Pr.  E., 
340;  reversing  the  decision  at  Special  Term,  which  is 
reported  in  12  Abb.  Pr.  E.,  267  5  and  in  21  How.  Pr.,  187. 


OiiAFLiiir  et  ai.  t?.  Qkeppik, 


L  In  an  action  against  the  acceptor  of  a  draft,  a  variance  in  stating  the  ini* 
tial  of  the  first  name  of  the  drawer  is  immaterial,  and  will  not  sustain  a 
general  denial  of  the  complaint 

2.  The  acceptor  cannot  defend  on  the  gronnd  that  the  drawer's  signature  was 
not  his  true  name. 

3.  Where  this  is  the  only  defense,  the  answer,  though  verified  and  confined 
to  a  denial  of  tha  allegations  of  the  complaint^  may  be  struck  out  as  sham. 

(Before  Robertson,  J.) 

Special  Term;  August  8,  186L 

MonoH  to  strike  ont  an  answer  as  sham,  and  for  judg* 
ment 

The  defendants  were  sued  upon  their  acceptance  of  a 
draft.  The  facts  material  to  the  motion  appear  in  the 
opinion. 

Bosw.— Vol.  VIII.       87 
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C.  B.  Smithy  for  plaintiff. 
E.  HarriSj  for  defendant. 

BoBEBTSON,  J.  It  appears  from  the  affidavits  that  the 
initial  of  the  first  name  of  the  drawer  of  the  draft  sued 
upon  was  W.,  and  not  S.  W.,  as  stated  in  the  complaint ; 
and  this  appears  to  be  the  only  ground  of  defense,  as  the 
answer  contains  only  a  general  denial.  This  Tarianoe  I 
consider  immaterial,  under  the  169th  section  of  the  Code* 
It  could  not  have  misled  the  defendant,  who  knew  well 
enough  on  what  the  action  was  brought.  The  plaintiffs 
would  have  been  entitled  to  judgment  on  the  trial,  upon 
production  of  the  original  draft,  if  there  were  no  other 
defense. 

But  the  drafts  appear  to  be  actually  signed  B.  W. 
Newman,  whatever  the  drawer's  real  name  was,  and  the 
defendant  accepted  the  drafts  so  signed.  He  is,  therefore, 
thereby  estopped  from  denying  the  name,  even  if  fictitious 
or  forged. 

The  only  question  is,  whether  the  answer,  when  verified, 
and  confined  to  a  denial  of  the  allegations  in  the  com- 
plaint, can  be  struck  out  as  sham.  The  following  cases 
disregard  the  verification:  {Mamif.  Bank  of  Bociiester  v. 
Hit4ihoook,  14  How,  406;  Peqpfo  v.  MeOumber,  18  N.  T.  B., 
315 ;  8.  a,  15  How.,  186 ;  Walker  v.  HeweU,  11  Id.,  399.) 
The  following  permit  a  denial  to  be  disproved:  (Seeley 
V.  Engellj  17  Barb.,  530 ;  Wliite  v.  Bennett,  7  How.,  69 ; 
Manuf.  Bank  of  Bochester  v.  Hitchcock^  vM.  9up.)  In  the 
case  of  Miln  v.  Vose,  et  al.,  (4  Sandf.,  660,)  the  answer  set 
up  a  new  defense,  which  was  sworn  to,  and  the  contradic- 
tory affidavit  was  only  on  information  and  belie£ 

The  motion  to  strike  out  the  answer  as  sham,  and  fw 
judgment,  must  be  granted  with  ten  dollars  costs. 
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Jaoques  L.  Bouoheb,  Plaintiff  and  Appellant,  v.  Peteb 
Pia,  Defendant  and  Bespondent. 

1.  It  was  decided,  in  this  case,  that  a  motion  for  security  for  costSj  made  by 
the  defendant  Uiree  days  after  he  first  ascertained  that  plaintiff  was  a  non- 
resident) is  made  in  season,  though  after  trial 

2.  In  an  action  brought  by  a  non-resident  to  recover  possession  of  specific 
personal  property,  the  giving  of  an  undertaking,  under  §  209  of  the  Code, 
which  is  not  under  seal,  and  is  not  shown  to  be  for  the  amount  of  $250  or 
upwards,  does  not  supersede  the  liability  of  the  plaintiff  to  be  required  to 
give  security  for  costs  on  account  of  his  being  a  non-resident. 

(Before  Boswobth,  Oh.  J.,  and  Woodrttft,  Robertson  and  White,  J.  J.,) 
Heard  at  Gheneral  Term,  October  5 ;  decided,  October  12, 1861. 

See  the  points  decided,  in  the  index  to  this  volume, 
under  the  title,  "Practice — Motion — Security  for  Costs." 

And  see  the  appeal  fix)m  an  order  reported,  at  length, 
with  the  opinion  of  the  Court  at  Gteneral  Term,  in  14  Abb. 
Pr,  E-,  1. 


Smith  Davis  et  al,  Plaintiflfe,  t?.  Cornelius  E.  Duffes 
et  oZ.,  Defendants. 

1.  An  appeal  to  the  General  Term,  from  a  judgment  at  the  Special  Term, 
mider  section  348  of  the  Code,  may  be  taken  without  giving  any  under- 
taking. The  undertaking  is  only  necessary  except  for  the  purpose  of  stay- 
ing proceedings. 

2.  A  motion  to  modify  a  judgment  of  the  Special  Term,  or  to  excuse  the 
literal  performance  of  its  requirement,  must  be  made  at  the  Special  Term, 
and  not  at  the  General  Term. 

3.  Under  a  decree  that  the  plaintiff  is  entitled  to  redeem  lands  from  a  mort- 
gage, and  to  have  a  conveyance  thereof  with  covenants  against  the  grant- 
or's acts,  upon  payment  of  a  specified  sum,  the  plainti£f  is  not  bound  to 
pay  the  redemption  money  unless  the  defendant  complies  with  the  directions 
of  the  decree  respecting  a  conveyance.  Hence  the  inability  of  the  defend- 
ant to  convey,  or  to  give  a  covenant  against  his  own  acts  which  will  not  be 
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broken  in  its  inception,  is  not  a  ground  for  granting  plaintiff  leare  to  pay 
the  money  into  Court  instead  of  tendering  it  to  defendant 

(Before  Bosworth,  Oh.  J.,  and  HoffmaK|  Woodbutf,  Movcbizf,  Bo»- 
IBT80N  and  Whitb,  J.  J.) 
Heard,  October  12;  decided,  October  19,  1861. 

Motion  to  quash  an  appeal,  and  for  leave  to  pay  into 
Court,  money,  which  a  judgment  allowing  the  redemption 
of  real  property  directed  plaintifib  to  pay  to  one  of  the 
defendants. 

This  action  was  brought  by  Smith  Davis  and  Oliver 
Davis,  against  Oomelius  B.  Duffie,  Gerardus  A.  O.  Tan 
Beuren,  Jonas  Oonklin  and  Thaddeus  Sherman,  Jr.,  seek- 
ing to  redeem  certain  real  estate  in  the  City  of  New  York, 
from  a  mortgage.  Judgment  was  entered  at  Special  Term, 
allowing  plaintiff  to  redeem  certain  lots  from  the  defend- 
ant Duffle,  by  paying  him  a  specified  sum;  and  directing 
Duffle  to  convey  the  premises  to  the  plaintiffs.  The  terms 
of  the  judgment  in  this  respect  were,  ''that  the  plaintiffs 
are  entitled  to  redeem,  from  the  mortgage  mentioned  and 
described  in  the  complaint  in  this  action,  all  and  singular 
the  lands  and  premises  hereinafter  mentioned  and  de- 
scribed, and  are  entitled  to  have  and  receive  from  the 
defendants,  Cornelius  B.  Duffle"  (and  others  named,)  "a 
good  and  valid  deed  of  conveyance,  with  covenants  by 
them  respectively,  against  their  own  acts,  of  the  mort- 
gaged premises  now  possessed  by  them  resi)ectively ;  ujion 
payment  to  them,  in  the  proportions  hereinafter  men- 
tioned, of  the  amount  due  for  principal  and  interest  upon 
the  said  bond  and  mortgage  mentioned  in  the  complaint; 
and  also  all  sums  paid  by  them  respectively  for  taxes  and 
assessments,  (with  interest  thereon,)  upon  the  said  pre- 
mises." 

The  defendants  desiring  to  appeal  from  the  judgment, 
moved  for  time  to  make  a  case,  and  for  a  stay  of  proceed- 
ings pending  the  appeal,  and  obtained  an  order  that  if  the 
defendants  or  either  of  them  should  appeal  in  due  season, 
proceediugs  against  the  defendants  so  appealing  should 
be  stayed,  upon  their  severally  executing  undertakings  to 
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the  eflFect  prescribed  by  the  order,  and,  also,  upon  their 
respectively  executing  and  delivering  to  the  Olerk  of  the 
Court,  the  instruments  required  of  them  by  the  judgment 
appealed  fix)m. 

The  plaintifi^,  on  affidavits  alleging  that  the  defendant 
Duffle,  had  not  complied  with  the  conditions  of  the  order, 
and  that  he  had  given  no  undertaking  upon  serving  his 
notice  of  appeal;  and  further  alleging  that  he  was  irre- 
sponsible, and  that  he  had  suffered  the  premises  to  be  sold 
for  taxes  and  assessments,  and  the  time  to  redeem  there- 
from to  expire,  and  that  he  no  longer  had  possession  or 
control  of  the  premises  and  could  not  convey  them,  now 
moved  the  Court  at  Gteneral  Term,  upon  notice  to  the 
defendant  Duffie,  for  an  order : 

1.  To  dismiss  the  appeal  by  defendant  Duffle,  because 
no  undertaking  was  filed  or  served  with  the  notice  of 
appeal. 

2.  For  an  order  to  permit  the  plaintiffs  to  bring  into 
Court  the  money  (which,  by  the  decree  in  the  action,  they 
were  directed  to  pay  or  tender  to  Duffie,  in  redemption 
of  the  mortgaged  premises),  to  be  held  until  Duffie  should, 
on  his  part,  comply  with  the  decree,  by  conveying  the 
premises  to  the  plainti£&  by  an  effectual  deed. 

Solomon  B.  Nohle^  for  the  motion. 

L  Section  334  of  the  Code  states  the  prerequisites  of  an 
appeal,  and  an  appeal  taken  without  giving  the  under- 
takings and  complying  therewith,  is  ineffectual  for  any 
purpose.  {Langley,  <fcc.,  v.  Warner^  3  How.  Pr.  E.,  363; 
1  Coms.,  606.) 

n.  This  is  not  alone  applicable  to  the  Court  of  Appeals, 
for  section  348  applies  these  prerequisites  to  the  present 
appeal,  at  least  so  far  as  the  execution  of  the  judgment  is 
concerned;  and  the  order  in  this  case  makes  it  applicable. 

III.  The  judgment  itself  directs  the  conveyance  of  these 
lots  by  good  warrantee  deed,  with  covenants  against 
grantor,  and  the  order  indicates  the  directions  of  the 
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Oourt.    The  defendant  Daffie  has  not  complied  with  die 
one  or  the  other. 

IV .  K  the  Gonrt  will  allow  the  appeal  to  stand,  it  is  <HiIy 
on  such  tenns  as  may  be  just.  (Sec.  327.)  In  this  case 
the  covenant  would  be  broken  as  soon  as  the  defendant 
Duffie  signed  the  deed. 

E.  B.  Hensddkf  opposed. 

By.  the  Court — Woodruff,  J.  First  So  far  as  the 
application  seeks  a  dismissal  of  the  appeal,  it  is  founded 
upon  a  misapprehension.  It  is  urged  in  reliance  upon 
the  334th  and  340th  sections  of  the  Code,  which  provide 
that  to  render  an  appeal  effectual  for  any  purpose,  a  written 
undertaking  must  be  executed  by  at  least  two  sureties, 
and  that  the  undertaking  shall  be  served  with  the  notice 
of  appeal. 

The  334th  section  relates  exclusively  to  appeals  to  the 
Court  of  Appeals. 

The  present  appeal  is  from  the  Special  to  the  General 
Term,  under  section  348.  Such  an  appeal  may  be  taken 
without  giving  any  undertaking,  and  it  will  be  so  £Eir 
effectual  as  to  bring  the  judgment  of  the  Special  Term 
under  review. 

To  render  the  appeal  a  stay  of  proceedings,  the  appel- 
lant must  either  give  such  an  undertaking  as  is  required  to 
stay  the  proceedings  in  case  of  an  appeal  to  the  Court  of 
Appeals,  or  he  must  obtain  an  order  that  such  appeal 
shall  stay  the  proceedings,  on  such  terms  as  to  security  as 
the  Court  may  direct ;  but  the  appeal  may  be  taken  with- 
out security,  and  it  will  be  regular,  and  will  entitle  the 
appellant  to  review  the  judgment  in  the  General  Term. 

The  respondent  is,  therefore,  not  entitled  to  an  order  dis- 
missing the  appeal. 

Second.  The  second  branch  of  the  motion  is  liable  to 
various  objections : 

1st.  The  General  Term  has  no  jurisdiction  to  grant  it ; 
it  is  an  original  motion  and  must  be  first  made  at  Special 
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Term ;  it  seeks  in  effect  to  modify  the  judgment.  This 
can  only  be  done  at  General  Term  on  the  bearing  and  de- 
cision of  the  appeal  from  the  judgment,  and  cannot  be 
done  on  motion.  If  it  be  regarded  as  asking  that  the 
plaintiffs  be  excused  from  the  performance  of  the  judgment 
according  to  its  literal  requirement,  or  until  the  defendant 
performs  on  his  part,  that  relief,  if  it  were  necessary  to  the 
plaintiffs'  protection,  should  be  sought  at  Special  Term 
and  not  here. 

But  there  appears  to  us  to  be  no  just  occasion  for  mak* 
ing  the  motion  anywhere. 

The  plaintiffs  appear  to  have  acted  on  the  idea  that  they 
are  bound  to  part  with  their  money  before  the  defendant 
complies  with  the  judgment  on  his  part.  We  think  this  is 
not  so.  All  the  plaintiffs  are  bound  to  do  is  to  tender  per- 
formance and  demand  i)erformance  by  the  defendant.  Such 
performance  on  both  sides  must  be  cotemporaneous.  The 
plaintiffs,  therefore,  run  no  hazard.  If  the  defendant  do 
not  perform  he  is  not  entitled  to  take  the  money. 

Whether,  therefore,  the  defendant  has  it  in  his  power  to 
give  an  effectual  deed ; 

Whether  he  is  bound  to  give  a  deed  conveying  anything 
but  such  title  or  interest  as  is  now  vested  in  him ; 

Whether,  as  mortgagee  in  possession,  he  was  bound  to 
pay  the  taxes  and  assessments  which  have  not  been  paid ; 
or, 

Whether  the  plainttflfe,  (mortgagors,)  if  they  have  suf- 
fered the  property  to  be  sold  for  taxes  or  assessments,  do 
not  bear  the  loss ; 

And  whether  the  judgment  below  does,  in  fact,  require 
the  defendant  Duffie,  to  do  more  than  execute  a  deed  with 
covenants  against  his  own  acts ; 

It  is  not  necessary  to  discuss  or  decide  here. 

The  motion  should  be  denied,  with  $10  costs. 
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William  E.  Dodge,  Plaintiff  and  Bespondent,  r.  Jambs 
L.  PoBTEB  et  al.^  Defendants  and  AppeUants. 

It  was  decided  in  this  case  that  where  a  sheriff  has  seized  property  upon  an 

attachment  issued  as  a  provisionai  remedy,  the  Court  will  not,  onleas  he  is 

irresponsible,  order  him  to  pay  the  proceeds  into  Gourt^  at  the  instance  of 

one  of  the  defendants,  who  had  a  prior  execution  against  the  other,  under 

which  the  sheriff  had  levied  on  the  same  property  before  the  attachment 

(Before  Bobwobth,  Ch.  Z^  and  Hoffman,  Woodruff,  MoKcsncF,  Bob- 

SRTBON  and  Whitb,  J.  J.) 

Heard  at  General  Term  October  19;  decided,  October  26,  186L 

See  the  points  decided,  in  the  index  to  this  yolmne  under 
the  title  "Practice — Attachment." 

And  see  the  appeal  from  the  order,  reported  at  length, 
with  the  opinion  at  General  Term,  in  13  Abbotts'  Pr.,  253w 


The  OoNTiNiaNTAii  Bane,  Plaintiffs  and  Bespondents,  v. 
James  S.  De  Mott,  impleaded  with  William  A.  Timp- 
SON,  Defendant  and  Appellant. 

An  order  of  arrest,  issued  as  a  provisional  remedy  under  the  Code,  may  be 
made  returnable  within  a  specified  period  after  the  arrest  of  the  defendant. 
It  is  not  essential  to  name  a  day  certain. 

(Before  Boswobth,  Ch.  J.,  and  Woodruff,  Monorikf,  Robebtsov  and 
Whttb,  J.  J.) 
Heard,  November  23 ;  decided,  November  30,  1861. 

An  appeal  £rom  an  order  made  at  Special  Term,  in 
June,  1861,  denying  the  motion  of  the  defendant  De  Mott, 
to  discharge  an  order  of  arrest. 

This  action  was  brought  by  the  plaintiffs,  a  Bank  in  the 
Oity  of  Kew  York,  against  James  S.  De  Mott  and  William 
A.  Timpson. 

The  plaintiff  obtained  from  one  of  the  Justices  of  the 
Court  an  order  of  arrest  against  the  defendants. 

The  order  of  arrest,  after  stating  the  matters  usually 
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recited  in  such  order,  reqnired  the  Sheriff  "  forthwith  to 
arrest  said  defendants,  James  S.  De  Mott  and  William  A. 
Timpson,  and  hold  each  of  them  to  bail  in  the  sum  of 
seven  thousand  dollars,  and  return  the  order  to  Barney, 
Butler  and  Parsons,  plaintiff's  attorneys,  at  their  ofSce, 
No.  Ill  Broadway,  New  York,  within  five  days  after  the 
arrest  of  said  defendants." 

The  defendant  De  Mott  having  been  arrested  upder  this 
order,  obtained  an  order  to  show  cause  why  the  order  of 
arrest  should  not  be  vacated  and  set  aside,  or  the  bail  be 
reduced. 

The  matters  of  fact  stated  in  the  afSdavits  are  omitted, 
as  they  do  not  affect  the  question  touching  the  form  of 
the  order. 

The  motion  was  heard  at  Special  Term  on  the  20th  of 
June,  1861,  before  Mr.  Justice  Woodruff,  who  denied  it; 
and  the  defendant  De  Mott  appealed  to  the  Oourt  at 
General  Term. 

J.  T.  WiHiMmSy  fbv  defendant,  (appellant,)  insisted  that 
the  order  of  arrest  was  void  in  not  naming  a  day 
certain  as  the  return  day  thereof;  and  after  argument 
thereupon,  submitted  the  question  upon  the  merits,  with- 
out discussing  the  statements  made  in  the  several  affidavits 
used  upon  the  motion. 

G.  W.  Parsons,  for  plamtiflfe,  (respondents,)  claimed 
that  the  order  was  in  a  form  somewhat  generally  used, 
and  in  any  event  was  amendable. 

By  the  Ooubt — Moncbibf,  J.  An  order  of  arrest 
which  directs  the  Sheriff  "forthwith  to  arrest  the  defend- 
ants (and  hold  them  to  bail  in  a  specified  sum,)  and  to 
return  the  order  to  Barney,  Butler  &  Parsons,  plaintiffs' 
Attorneys,  at  their  office.  No.  Ill  Broadway,  New  York, 
within  five  days  after  the  arrest  of  said  defendants,''  satisfies 
the  requirements  of  section  183  of  the  Oode. 

Upon  the  merits,  I  think  it  is  abundantly  shown  that 
the  transaction  in  question  was  "the  unlawful  neglect  and 
Bosw.— Vol.  VIII.        88 
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lefasal  of  the  defendants  to  pay  over  and  aoconnt  for 
moneys  leceived  by  them  in  the  course  of  their  employ- 
ment as  brokers. 
The  order  made  at  Spedal  Term  must  be  affirmed. 


Horace  J.  Faibohild  et  ah,  Plaintiff  and  Bespondents, 
r.  Thomas  L.  Bushmobe  et  al.,  Defendants  and  Ap- 
pellants. 

1.  Where  the  complaint  on  a  bill  or  note  alleges  that  the  defendants  were 
partners,  and  as  such  made  it,  an  answer  simply  denying  that  ^ey  made 
the  note  admits  the  partnership. 

2.  Such  answer  may  be  struck  out  as  sham,  on  proof  that  one  of  the  defend- 
ants made  the  note  in  the  firm  name. 

3.  It  is  not  an  answer  to  such  motion,  to  show  that  the  note  was  made  after 
the  dissolution  of  the  firm,  if  the  plainti£&  show  a  previous  course  of  deal- 
ing between  them  and  the  firm,  and  the  defendants  do  not  show  that 
plaintifiEs  had  any  notice  of  the  dissolution. 

(Before  Boswobth,  Ch.  J.,  and  Monoribf  and  Robertson,  J.  J.) 
Heard,  Noyember  30 ;  decided,  December  7, 1861. 

An  appeal  from  an  order  striking  out  an  answer  as 
sham.  The  action  is  brought  on  a  promissoiy  note  made 
by  the  finn  of  Eushmore,  Gone  &  Co.,  in  fevor  of  them- 
selves, and  by  them  indorsed  in  their  firm  name. 

The  plaintiflfe  were  Horace  J.  Pairchild  and  Henry  A. 
Fanshawe;  the  defendants  were  Thomas  L.  Bushmore, 
John  A.  Cone,  Pendleton  G.  De  Graw,  William  A.  Hard- 
ing, James  A.  Timpson,  William  Johnson,  George  Oorbin 
and  Lyell  T.  Olmstead. 

The  complaint  aUeges  that  the  defendants,  at  the  time 
set  forth  therein,  were  partners  under  such  firm  name.  The 
answer  simply  denies  that  the  defendants  either  made, 
indorsed  or  delivered  the  promissory  note  in  question,  and 
is  sworn  to  by  only  the  defendant.  Cone.  The  affidavit 
of  one  of  the  plaintifis,  on  which  this  motion  is  made, 
sho^s  that  their  firm  sold  to  the  defendants  merchandise 
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at  different  times  from  the  1st  to  the  26th  of  November, 
1860,  on  a  credit  of  8  months,  upon  some  of  which  sales 
it  was  afterwards  agreed  a  longer  credit  should  be  given ; 
and  the  note  in  suit  was  brought  by  a  clerk  of  the  defend- 
ants, in  settlement,  and  a  receipt  therefor  given  in  their 
receipt  book;  and  that  both  the  signature  and  indorse- 
ment of  such  note  is  in  the  handwriting  of  Harding,  one 
of  the  defendants.  The  affidavit  of  all  the  defendants 
except  Harding,  discloses  that  none  of  them  evier  made  or 
indorsed  the  note  in  question,  and  that  their  firm  was  dis- 
solved before  the  making  and  giving  thereof,  and  the  sale 
and  delivery  of  all  the  merchandise  mentioned  in  the 
plaintiffs'  affidavit.  There  was  no  evidence  of  notice  of 
dissolution  to  the  plaintiffs. 

WiUiam  A.  Caursen,  for  defendants,  (appellants.) 

A.  F.  Smith,  for  plaintiffs,  (respondents.) 

By  the  Ooubt — ^Bobebtson,  J.  The  order  appealed 
from  should  be  affirmed  upon  two  grounds : 

First.  The  answer  admits  the  partnership  of  the  defend- 
ants at  the  time  of  making  the  note  alleged  in  the  com- 
plaint, by  not  controverting  it. 

Second.  The  defendants'  affidavit  impliedly  admits  deal- 
ings between  them  as  a  partnership,  and  the  plaintiff,  by 
sales  of  merchandise,  and  does  not  pretend  any  notice  of 
dissolution  before  new  dealings. 

The  allegation  of  partnership  is  an  allegation  of  the  au- 
thority of  that  defendant  who  signed  and  indorsed  the  note, 
to  bind  the  others  thereby.  It  is  possible,  under  the  an- 
swer, they  might  have  been  entitled  to  set  up  that  such 
authority  had  ceased,  if  the  allegations  had  not  been  ex- 
press in  the  complaint  that  it  continued  until  the  making 
of  the  note ;  this  reduces  the  denial  of  the  answer  to  an 
allegation  of  a  fact,  to  wit,  that  none  of  the  defendants 
made  the  note,  from  an  allegation  of  a  conclusion  of  law, 
to  wit,  that  they  had  not  done  any  act  by  which  in  law 
they  became  makers  of  the  note.   The  defendants'  affidavit 
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does  not  deny  the  making  of  the  note  by  one  of  the  part- 
ners,  and  therefore  the  answer  was  sham. 

It  is  not  entirely  clear  that  the  answer  is  not  also  frivo- 
lous, becauses  it  only  takes  issue  on  the  making  and 
indorsing  of  the  note  by  the  defendants,  i)ersonally  and 
jointly,  and  not  by  any  of  them,  or  the  authority  of  any 
of  them;  but  the  foregoing  grounds  are  sufficient. 


Gbobge  MgLeax  v.  The  East  Eiveb  Iksttbakce 
OoMPAirr. 

1.  In  an  action  on  an  insurance  policy,  where  the  defense  invohes  a  charge 
of  fraud  on  the  part  of  the  insured,  a  compulsory  reference  of  the  issues 
cannot  be  ordered. 

(Before  Robsbtson,  J.) 

At  Chambers,  December,  1861. 

Motion  to  refer  the  cause  to  a  Eeferee  for  trial. 
The  nature  of  the  case  is  stated  in  the  opinion. 

Knox  &  Mason^  for  defendants. 

Dayton  &  Todd^  for  plaintiff^. 

EoBEBTSON,  J.  This  is  a  motion  for  a  reference  in  an 
action  on  a  policy  of  insurance  on  stock  and  machinery  in 
a  factory.  It  is  founded  upon  an  affidavit  showing  that 
there  are  over  two  hundred  articles  whose  loss  is  set  out  in 
the  plaintiff's  claim,  whose  value  is  contested  by  the 
defendants ;  that  he  was  insured  in  seven  different  com- 
panies; that  the  trial  will  require  the  attendance  of  many 
witnesses;  and  will  take  a  long  time  and  cannot  be  had 
with  fairness  before  a  Jury.  Part  of  the  defense  is  fraud 
on  the  part  of  the  insured. 

The  right  of  referring  a  cause  against  the  consent  of 
both  parties,  depends  entirely  upon  the  statute,  which 
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was  made  solely  for  the  conyenience  of  the  Court.  The 
words  of  the  Code  (^  271)  are,  "that  the  Court  way,"  not 
that  it  shall,  and  for  this  reason  an  order  for  a  reference  is 
not  appealable.  (Chrmi  v.  Faz^  1  Code  B.,  N.  S.,  334;  Brya/n 
V.  Brennon,  7  How.,  359;  Dean  v.  Umpire  Mutual  Imur 
ranee  dympanyj  9  Id.,  69;  UbsdeU  y.  BooU  3  Abb.,  142; 
Smith  y.  Dodd,  3  B.  D.  Smith,  348;  Cram  v.  Bradf&rd,  4 
Id.,  493.)  It  is  to  be  allowed  only  in  case  of  a  long  ac- 
count; what  is  meant  by  those  terms  has  neyer  been 
clearly  determined.  Under  the  Eevised  Statutes,  whose 
language  is  similar,  (2  B.  S.,  384,  ^  39,)  it  was  held,  that 
they  meant  what  is  ordinarily  understood  by  an  account, 
and  did  not  imply  mere  items  of  damage,  {Tan  Bensselaer 
y.  Jewetty  6  Hill,  373,)  and  this  meaning  has  been  followed 
in  reference  to  the  Code,  in  a  case  of  false  representations. 
{McCuOmgh  y.  Bradie,  6  Duer,  659,  S.  C,  13  How.,  346.) 
It  was  always  regarded  as  only  applicable  to  actions  to 
recoyer  the  amount  due  on  an  account  for  goods  sold,  and 
the  like,  although  an  action  of  coyenant  embracing  such 
an  account,  was  also  admitted  to  be  referred,  but  not  where 
it  inyolved  special  items  of  damage.  (Thomas  y.  Bsab^  6 
Wend.,  503;  Bloore  y.  Potter,  9  Wend.,  480;  Dederick  y. 
BicTdey,  19  Wend.,  108;  Sihiser  y.  Bedfield,  19  Wend.,  21.) 
An  action  for  a  tort  could  not  be  referred ;  {Dederick  y. 
Bichleyj  Silmser  y.  Eedfield,  ubi  sup.,)  or  an  action  for  care- 
lessness or  negligence,  (McMaster  y.  Booth,  3  Code  B., 
Ill,  4  How.,  427,)  or  to  set  aside  a  conyeyance  for  fraud, 
{Draper  y.  Day,  11  How.,  439,)  or  against  a  Sheriflf  for  not 
satisfying  an  execution.  {Dmvey  y.  Field,  13  How.,  438.) 
It  was,  howeyer,  held,  in  a  case  in  this  Court,  that  actions 
on  policies  of  insurance  could  be  referred,  {Samble  y.  Me- 
chunics^  Fire  Insurance  Company,  1  Hall,  560;)  if  this  be 
settled  and  undoubted  law,  it  is  somewhat  singular  that 
more  applications  upon  the  part  of  the  defendants,  haye 
not  been  made  to  refer  such  actions.  The  exi>erience  of 
the  Bar  is,  I  think,  that  causes  are  tried  within  a  much 
shorter  period,  and  in  fax  less  time  before  a  Jury  than  be- 
fore a  Beferee;  and  in  many  cases  where  a  plaintiff  has 
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"  I  — ' 

lost  his  all  by  a  flie,  the  delay  would  amonnt  to  a  denial 
of  jnstice. 

The  law  does,  however,  show  a  preference  for  a  Jury 
trial,  where,  as  in  this  case,  there  is  a  charge  of  fraad, 
and  refuses  a  reference  m  such  a  ca^e,  {Levy  v.  Brooklyn 
Fire  Inswranoe  Campamfj  25  Wend.,  687,)  and  as  the 
pMntiff  resists  the  reference,  it  mnst  be  denidd,  with  ten 
dollars  costs,  to  be  costs  in  the  cause.      ^  ^ 


L 
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ABATEMENT. 

1.  The  conviction,  and  sentence  to 
the  Stftte  prison,  of  a  party  defend- 
ant^ pending  the  action  against 
hiin,  do  not  abate  the  action.  Per 
BoBwoRTH,  Gh.  J.  Davis  et  al  v. 
Duffit  et  aL, 617 

2.  Upon  the  death  of  a  plaintiff,  after 
final  judgment  in  lus  favor,  his 
personal  representatives  may  bring 
an  action  upon  the  judgment,  to 
obtain  Uie  same  relief  as  was  for- 
merly obtained  in  such  cases  by  a 
writ  of  sdre  facka.  Ireland  v. 
Litchfield, 634 

3.  The  personal  representatives  can- 
not issue  execution  by  leave  of 
Court;  nor  can  they  revive  the 
judgment  by  a  motion  under  sec- 
tion 121  of  the  Code.  Per  Bos- 
WOBTH,  Ch.  J. id. 

See  AonoN,  5. 
ACTION. 

1.  Money  exacted  by  and  pud  to 
public  officers,  under  a  claim  of 
right,  for  their  services  as  such,  if 
they  be  not  entitled  thereto,  is  iUe- 
gallv  exacted,  and  may  be  recov- 
ered back.  The  American  Exchange 
B^e  Insurance  Company  v.  BHUon 
et  al., 148 


2.  It  may  be  recovered  back,  though 
paid  aner  the  services  are  rendered : 
and  under  a  threat^  if  not  paid,  of 
doing  an  injury  to  those  of  whom 
it  is  exacted,  which  Ihey  had  not 
necessarily  the  power  to  effect. .  id. 

3.  In  an  action  to  recover  damages 
for  inducing  the  plaintiff,  by  fcSse 
and  fraudulent  representations,  to 
sell  and  deliver  goods  to  a  third 
person,  it  is  not  essential  to  a  right 
of  action  that  the  misrepresenta- 
tions were  the  sole  inducements  to 
the  sale.  Shaw  et  aL  v.  SHne  et 
al, 167 

4  It  is  enough  that  the  plaintiffB 
would  not  have  parted  with  their 
goods,  if  the  false  representatioas 
had  not  been  made. id, 

5.  An  action  by  a  creditor,  to  enjoin 
his  debtor  from  making  an  assign- 
ment or  disposing  of  ms  assets  to 
the  "preference  of  other  creditors,  in 
violation  of  an  agreement  by  which 
he  had  obtained  credit  from  the 
plaintiff,  and  to  have  his  assets 
appropriated  pro  rata  between  the 
plaintiff  and  other  creditors,  does 
not  preclude  the  same  creditor  from 
bringing  a  subsequent  action  to 
recover  judgment  against  the  debtor 
upon  the  same  indebtedness.  The 
cause  of  action  in  the  first  case  is 
upon  an  equitable  demand  triable 
by  the  Court^  and  the  costs  are  in 
the  discretion  of  the  Court,  and 
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before  the  Code  a  court  of  law 
would  have  had  no  jurisdiction  of 
the  case.  In  the  seoond  case  the 
cause  of  action  arises  upon  express 
contract,  is  a  legal  demand,  is  triable 
bv  a  Jury  and  not  by  the  Court,  and 
puintifiTs  right  to  costs  is  absolute, 
and  a  court  of  equity  strictly  would 
have  had  no  jurisdiction  of  Uie  case. 
These  causes  of  action  are  not  the 
same,  within  the  rule  that  a  former 
action  pending  for  the  same  cause 
abates  the  present  action.  Paige 
etaLv.  mZfonetal, 294 

6.  The  Code  does  not  establish  any 
new  rule  of  determining  the  iden- 
tity  of  causes  of  action  in  this  re- 
spect   id. 

7.  The  corporation  of  the  City  of  New 
York  in  1692  granted  land,  bound- 
ed on  the  East  river,  with  the  usual 
covenants,  and  with  a  provision 
that  the  grantee  should  make  and 
maintain  a  whar(  along  low  water 
mark,  to  a  public  street,  and  with 
a  further  covenant  that  if  he  per- 
formed this  condition,  he  and  his 
heirs  and  assigns  should  have  and 
enjoy  all  the  profits,  Ac.,  of  the 
wharf.  Hddy  that  the  right  of  the 
grantee  to  the  wharfage  lay  in 
grant  and  not  in  covenant  merely, 
and  was  part  of  the  subject  granted, 
and  passed  with  the  fee  of  Uie  land. 
Van  Zandi  v.  The  Mayor,  <fca,  of 
New  York, 375 

8.  The  corporation  having  subse- 
quently become  the  owner  o^  and 
having  leased  the  land  in  front  of 
their  grantee's  wharf,  to  a  third 
person,  giving  him  permission  to 
fill  in  the  same  and  enjoy  the 
wharfage  upon  the  new  front  thus 
niade,  which  he  accordingly  did ; — 
Eiddj  that  the  claim  ibr  damages 
which  vested  in  the  grantee  by  the 
destruction  of  his  wharf,  was  a 
mere  chose  in  action,  and  on  his 
death  passed  to  his  personal  repre- 
sentatives, not  to  his  heirs  and 
devisees;  and  that  any  recovery 
thereon  would  be  for  the  entire 
damages  for  the  whole  injury,  and 
successive   actions   could  not   be 


brought,  as  in  the  case  of  contino- 
ing  trespasses. id, 

9.  A  vote  of  the  common  coandl  of 
the  municipal  corporation  that  they 
will  grant  a  petition  for  a  convey- 
ance of  land,  upon  condition  tliat 
the  proposed  grantee  should  release 
certain  claims,  foUowed  by  his 
giving  notice  to  them  of  his  willing- 
ness to  do  so;  if  it  be  assumed  to 
amount  to  a  contract  binding  on 
the  corporation,  will  not,  in  case  of 
a  breach,  sustain  an  action  for 
damages  by  the  heirs  of  the  pro- 
posed grantee ;  nor  will  a  court  of 
equity,  after  the  lapee  of  seventy 
years,  compel  sp^ific  perform- 
ance  mL 

10.  To  sustain  either  remedy,  there 
must  be  proof  of  a  tender  of  the 
release. id, 

11.  The  purchasers  of  personal  pro- 
perty upon  which  there  is  a  Taiid 
chattel  mortgage,  who  consume  or 
sell  a  part  of  uie  property,  so  that 
what  remains  does  not  produce  suf- 
ficient to  satisfy  the  mortgage  debt, 
may  be  held  personally  li&Ie  for 
the  deficiency.  Beers  y.  WcUerhury 
et  aL, 396 

12.  A  stockholder  of  a  corporation 
holding  a  claim  against  it  for  which 
the  stockholders  are  individually 
liable,  cannot  recover  upon  it  in  an 
action  against  one  of  the  stock- 
holders individually.  He  can  only 
set  up  the  claim  in  a  proper  action 
against  tlie  stockholders  generally 
for  a  contribution. id, 

13.  Where  dainumt  on  a  policy  hay- 
ing presemted  proo&  that  were 
clearly  defective,  and  were  objected 
to  by  the  insurers,  subsequently 
served  perfect  proof^  notifying  the 
insurers  that  they  were  intended  as 
of  the  time  of  Uie  delivery  of  the 
former  proofs,  and  merely  to  obviate 
any  technical  objections;  Bdd,  that 
an  action  brought  at  a  due  period 
after  the  service  of  the  detective 
proofe,  but  immediately  after  the 
delivery  of  the  second  proofs^  was 
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brought  RimbaR  et 
aL  v.  The  Sdmilion  Fire  Inturance 
Oompany^ 495 

14  Oae  who  suffers  injury  by  a  de- 
lect in  water  pipes  upon  premises 
adjoining  his  own,  cannot  reoover 
damages  therefor  without  evidence 
of  original  defects  in  the  pipes,  or 
of  want  of  care  in  discovenng  or 
repairing  known  defecta  TJsny  v. 
The  Mayor,  <fcc,  of  New  rorA;,.504 

14.  Instituting  an  attachment  in 
ano^er  Stc^  against  the  buyer  of 
goods,  to  recover  their  price  from 
him,  does  not  affect  the  creditor's 
right  of  recovery  in  an  action  pre- 
viously commenced  by  him  in  this 
8tate,  against  third  persons,  to  re- 
cover possession  of  the  same  goods 
on  account  of  fraud  in  the  sale. 
King  et  aL  v,  Phiiips  et  aL,  . .  .603 

16.  A  cause  of  action  against  a  foreign 
corporation,  as  indorser  of  a  promis- 
sory note,  which,  by  its  terms,  is 
payable  in  the  City  of  New  York, 
IS  a  cause  of  action  arising  within 
that  City ;  and  the  Superior  Court 
has  jurisdiction  thereof  though  the 
plaintiff  be  a  non-resident  J^encer 
v.  Tfie  Rogers  Locomotive  and  Ma- 
chine Works, 612 

17.  Process  for  the  commencement 
of  an  action  against  a  convict  in 
the  State  prison,  may  be  served 
upon  him  in  the  prison.  Although 
hia  right  to  sue  is  suspended,  he 
may  still  be  sued,  and  the  suit  prose- 
cuted to  judgment  Davis  et  aL  v. 
Duffle  et  aL, .617 

18.  The  conviction,  and  sentence  to 
the  State  prison,  of  a  party  defend- 
ant^ pending  the  action  against 
him,  do  not  abate  the  action.  Per 
BoswoBTH,  Ch.  J «L 

19.  Upon  the  death  of  a  plaintiff 
after  final  judgment  in  his  favor, 
his  personal  representatives  may 
bring  an  action  upon  the  judgment^ 
to  obtain  the  same  relief  as  was 
formerly  obtained  in  such  cases  by  a 
writ  of  sdre  fadae,  Ireland  v. 
lAiehfiM,  634 

Bosw.— Vol,  VIIL       89 


20.  The  personal  representatives  can- 
not issue  execution  by  leave  of 
Court;  nor  can  they  revive  the 
judgment  by  a  motion  under  sec- 
tion 121  of  the  Code.  Per  Bos- 
woBTH,  Ch.  J id, 

21.  In  such  an  action,  by  the  personal 
representatives,  to  revive  the  judg- 
ment and  obtain  execution  thereof 
it  is  in  the  discretion  of  the  Court 
to  allow  costs  or  not ui 

22.  The  Court  will  not  interfere  by 
injunction  to  restrain  the  collection 
of  a  tax  imposed  upon  an  individual 
in  respect  of  his  personal  property, 

SK)n  allegations  that  it  has  been 
egally  imposed.  An  action  will 
not  lie  for  such  a  purpose.  The 
Mutual  Ben^  Life  Ins.  Co.  v.  The 
Board  of  Supervisors  et  tl,  ...683 

See  Abatkmbnt. 
ADMISSIONa 

1.  Admissions  by  a  party  will  operate 
as  an  estoppel  en  pais^  where  they 
are  designed  to  influence  the  coo- 
duct  of  another  and  where  a  denial 
of  their  truth  will  injure  the  latter. 

Young  V.  Bushndlf  • 1 

2.  A  party  shall  be  estopped  by  his 
admissions,  where  his  intent  is  to 
influence  another  or  derive  an  ad- 
vantage to  himself.  But  where  he 
has  not  acted  with  this  view,  and 
there  is  no  breach  of  faith  in  reced- 
ing, he  shall  not  be  concluded,  id. 

See  AoEMT,  2,  d. 

AGENT. 

1.  The  vice-president  of  an  insurance 
company  does  not^  merely  by  virtue 
of  his  office,  have  authority  to  re- 
ceive, from  the  insured,  goods  which 
are  injured,  and  agree  with  him  that 
the  same  shall  be  the  property  of 
the  oompany,  or  shall  be  sold  under 
the  direction  of  the  company  and 
at  their  risk,  so  as  to  render  the 
oompany  responsible  for  the  sol- 
vency of  auctioneers  employed  to 
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sell  the  goods.  Sach  antfaority  ia 
not  necessarily  involved  in  the 
power  to  adjust  lossea  JeHinghaus 
T.  The  New  York  Insurance  Comr 
panyj 281 

2.  Wbetlier  the  admismon  of  an  agent 
having  a  general  authority  to  trans- 
act the  business  of  his  principal 
and  indorse  notes  in  his  name,  that 
a  note  purporting  to  be  indorsed  by 
•him  as  agent  was  so  indorsed,  is 
evidence  of  the  fact  of  indorsing 
it  where  the  admission  is  made 
aner  the  note  matureisy  quceref 
JRoffucMldT,  Sdivberih, 289 

8.  Where  an  application  is  made  to 
the  agent  before  the  note  matures, 
for  information  as  to  that  fact,  and 
the  principal  is,  at  the  time,  absent 
from  the  country  and  such  agent  is 
conducting  his  business,  and  the 
applicant  acts  on  the  information 
given,  and  relying  on  its  accuracy 
takes  the  note,  the  admission  of 
the  ag^t  is  evidence  against  the 
principal id. 

4.  A  railroad  company  are  liable  for 
Injuries  caused  by  tl)e  act  of  the 
driver  of  their  car,  in  wrongfully 
ejecting  a  passenger  from  the  plat- 
form, even  though  the  act  of  t^e 
driver  be  forcible,  malicious  and 
willful,  and  not  merely  neglijrent 
It  is  to  be  deemed  a  part  of  the 
employment  of  a  driver  of  a  city 
rwlroad  car,  to  put  a  person  off  the 
platform  of  the  car  who  may  be 
there  without  right  or  contrary  to 
the  regulations  of  the  company, 
and  also  that  it  is  by  the  company 
confided  to  sijch  driver  to  determine 
whether  a  person  on  the  platform 
is  there  vnthout  right  or  contrary 
to  such  regulations ;  and  a  forcible 
and  malicious  ejectment  of  a  pas- 
senger from  the  car,  by  the  driver, 
is  an  act  in  the  course  of  his  em- 
ployment as  a  servant  of  the  com- 
pany. Meyer  v.  The  Second  Avenue 
EaAroad  Oompceny, 305 

6.  Creditors,  on  whose  behalf  the 
attorney  of  their  debtor  has,  with- 
out authority  from  them,  received 


a  mortgage  made  b^  ihe  debtor  ia 
their  &vor,  may  ratify  the  act  by  a 
subsequent  assent,  and  enforce  the 
mortgage.  Broym  et  aL  t  PlaU  et 
aL, 324 

6.  It  seems  that  where  an  agent  dor 
several  part  owners  of  a  vesael  who 
are  tenants  in  common,  is  by  them 
instructed  to  keep  their  respective 
interests  insured,  but  without  any 
more  specific  directions^  and  Ike 
takes  out  various  polides  in  bis  own 
name  for  the  benefit  of  whom  ft 
may  concern,  he  may  appropriate 
the  policies  to  the  benefit  c^  the 
respective  owners  severally,  so  as  to 

five  each  a  policy  for  his  own  beae- 
t  to  the  ezdnsion  of  the  otheiSL 
Fowler  v.  The  AUanUe  Mutwd  /»- 
wwnxnee  Company^ 332 

7.  Whether  a  oommunioitioo  by  an 
insurance  company  to  their  agent^ 
having  a  general  authority  to  insor^ 
that  they  approve  of  the  tariff  ot 
rates  which  he  has  soggested  in  his 
letters  to  them,  leserring  their 
right  to  modify  them,  can  be  re- 
garded as  any  limitation  of  his 
authority,  quasref  Bimien  ▼.  The 
Orient  Afutucd  Inewnawe  CompaaM/^ 

448 

8.  It  is  not  within  the  general  powers 
of  an  agent  of  an  insurance  com- 
pany for  issuing  policies  and  reoeiT- 
ing  the  premium  notes,  to  waive  a 
stipulation  contiuned  in  a  polif^ 
issued  by  him  declaring  that  in  case 
the  note  given  for  ^e  premium 
should  be  not  paid  at  maturity,  the 
policy  shall  become  void  while  the 
note  remains  unpaid,  especially 
after  a  forfeiture  cS  the  policy  has 
attached  by  the  non-payment  of 
the  note.  WaU  et  al  v.  The  Bcme 
Ineurance  Company, 597 

See  Iksitrance,  16,  21. 

Inburanck  OoMPAirr,  2,  3. 

AGREEMENT. 

1.  An  agreement  to  insure  a  cargo  to 
be  laden,  provided  the  vessd  aafl 
within  a  given  time,  whidi  agree- 
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ment^  though  contingent  as  to  the 
amount  to  be  covered  and  the 
rate  of  premium,  provides  means 
for  ascertaining  them  with  certainty 
as  soon  as  the  lading  is  completed 
and  the  day  of  sailing  fixed,  is 
vahd,  and  the  insurers  are  bound 
to  give  a  policy  on  the  vessel's  sail- 
ing within  tlie'  given  time,  and  the 
insured  is  bound  to  pay  the  pre- 
mium accordingly.  Bunten  Y.'The 
Orient  Mutual  Insurance  Company ^ 

448 
See  Contracts. 

ALIMONY. 

1*  On  an  appeal  from  a  judgment 
granting  a  divorce  and  awarding 
wimony,  the  General  Term  have 
power,  upon  reversing  the  judg- 
ment as  to  the  alimony,  and  affirm- 
ing it  in  other  respects,  to  order  a 
reference  to  aflcertain  what  allow- 
ance and  security  therefor,  are 
proper,  and  report  the  same  with 
the  proo&.  This  is  not  an  assump- 
tion, by  the  (General  Term,  of  ori- 
ginal jurisdiction  to  order  a  refe- 
rence on  motion,  but  is  incidental 
to  the  appellate  power  of  the  Court 
on  reversmg,  in  part,  a  judgment  in 
a  matter  of  equitable  cognizance. 
Forrest  v.  Forrest, 640 

2.  The  decision  of  this  Court  in  this 
case,  (3  Bosw.,  661,)  that  upon  the 
question  of  alimony,  evidence  of 
the  conduct,  reputation,  associations 
or  habits  of  the  plaintiff  since  the 
divorce  was  pronounced  is  inadmis- 
sible, reaffirmed id. 

^  In  fixing  the  allowance  of  alimony 
/  after  a  judgment  of  divorce,  the 
ability  of  the  defendant  is  a  primary 
inquiry,  and  the  sum  allowed  must 
be  so  clearly  within  his  ability,  that 
his  own  means  of  living  will  not  be 
unreasonably  reduced.  His  ability 
being  ascertained,  then  the  inquiry 
what  is  suitable  for  the  plaintiff 
may  be  considered,  without  any 
restriction  arising  from  fear  of  in- 
justice to  the  defendant.  And  if  it 
be  necessary,  in  determining  the 
husband's  ability,    his  occupation 


and  his  income  therefrom  may  pro- 
perly be  taken  into  account . . .  .uZ. 

4.  One-third  of  the  husband's  income 
cannot  be  deemed,  in  itself,  an  ex- 
travagant proportion  to  award  to 
the  plaintiff. id, 

5.  Voluntary  dispo»tions,  made  by 
the  defendant,  of  his  property,  or 
any  part  of  it^  pending  the  htiga- 
tion,  ought  not,  in  any  degree,  to 
prejudice  the  plaintiff,  or  reduce  the 
amount  of  her  allowance,  especially 
i^  notwithstanding  such  disposi* 
tions,  he  is  still  able  to  pay  it  ,  .id. 

6.  Where  the  estate  of  the  husband 
was  sliown  to  be  between  $200,000 
and  9300,000,  and  his  annual  pro- 
fessional income  exceeded  ^I'^^iOOO, 
Edd,  that  an  allowance  of  $4000 
per  annum,  was  not  unreasona- 
ble  id, 

7.  The  allowance  of  such  permanent 
alimony  may,  in  the  discretion  of 
the  Court,  be  directed  to  be  com- 
puted from  the  time  of  the  com- 
mencement of  the  action;  and  this 
is  especially  proper,  where  the  liti- 
gation has  been  protracted  many 
years,  by  the  fault  of  the  defendant, 
and  to  the  embarrassment  of  the 
plaintiff. id, 

ANSWER 
See  Pleadings — Answer, 

APPEAL. 
See  Praoticb — Appeal. 

ARBITRATION. 

1.  Where  there  is  an  agreement  be- 
tween two  parties  to  submit  any 
matter  of  difference  between  them 
to  the  decision  of  a  third  person, 
it  is  essential  to  a  final  and  conclu- 
sive decision  that  both  parties  should 
have  notice  of  the  time  and  place 
when  such  third  person  is  to  inves- 
tigate the  matter  with  a  view  to 
such  decision,  unless  there  be  some- 
thing in  the  terms  of  the  agree- 
ment declaring  or  clearly  importing 


708 


IKBHX. 


that  auch  notice  need  not  be  g^ven. 
CoOins  T.  Vanderbilt, 313 

2.  The  same  rule  applies  whether  the 
third  person  is  in  the  employment 
of  one  of  the  parties  to  die  work, 
or  is  a  stranger. id. 

3.  Where,  under  such  a  contract^  the 
third  person  designated  in  it^  and 
another,  at  the  request  of  the  de- 
fendant, the  employer,  went  to  look 
at  the  work,  the  employer  saying 
that  if  they  said  it  was  all  right  he 
would  pay,  and  on  looking  at  the 
work  they  found  it  was  not  done, 
and  stated  to  the  contractor  what 
he  must  do  to  complete  it^  and  sub- 
sequently the  arbiter  named  in  the 
contract  visited  the  work  alone,  and 
being  satisfied  it  was  done,  gave  a 
certificate  to  that  effect:  Held  that 
this  was  insufficient)  as  the  subse- 
quent examination  was  without 
notice  to  the  defendant. id, 

ARREST. 
See  Pbactioe — ArruL 

ASSIGNEE. 

L  Whether  a  voluntary  assignee  of 
property,  in  trust  for  the  benefit 
of  creditors,  stands  in  the  same 
position  as  an  assignee  in  bank- 
ruptcy, or  an  executor  or  an  ad- 
mmistrator,  in  respect  to  a  lease 
owned  by  the  assignor  at  the  time 
of  the  assigment,  ([uoertf  Lewis  v. 
Burr, 140 

See  AssiomcENT,  2. 

Fraudulent  Convetanoes, 

Lease,  1-3. 

Title  to  Real  Property,  9. 

ASSIGNMENT. 

1.  The  absolute  transfer,  by  one 
partner,  of  the  whole  property  of 
the  firm,  to  break  up  the  firm, 
without  the  consent  of  the  other, 
which  could  speedily  have  been 
obtained  or  refused,  is  not  within  a 
partner's  power.  KimbaU  et  al  v. 
The  HamxUnn  Fire  Insurance  Com- 
jpany, 495 


2.  A  renewed  assignment  or  contin- 
ued hypothecation  of  a  thing  in 
action  already  m  the  posseasioa  of 
the  assignee  by  virtue  of  a  previoos 
written  assignment,  isvahd,  though 
made  by  parol;  especially  whm 
the  consideration  is  the  iacorring 
of  a  future  and  contingent  debt 
The  statute  of  frauds  does  not  apply 
to  such  a  case.    HoytY.  Hcyt^ .  .511 

See  AssionBE. 

ATTACHMENT. 

See  AcTion,  15. 

Praoticb — AHachmenL 


B. 

BILL  OP  LADING. 

.  Where  gold  dust  is  received  at 
San  Francisco  by  a  common  car- 
rier from  that  place  to  the  City  of 
New  York,  to  be  carried  and  de- 
livered by  him  at  the  latter  plaoe^ 
and  on  receiving  it  he  delivers  to 
the  shipper  a  bin  of  lading  whidi 
states  that  it  is  received  on  the 
Antelope  at  San  Francisoo,  and 
that  "on  aiTival  at  Panama,  the 
same  is  to  be  forwarded  across  the 
isthmus  and  to  be  reshipped  by 
one  of  the  United  States  Mail 
Steamship  Company's  ships  to  New 
York,  ♦  *  and  to  be  delivered 
in  like  good  order  and  condition  at 
the  port  of  New  York,  dangers  of 
the  fieas,  (land  carriage  and  river 
navigation,  thieves  and  robbers,) 
excepted,"  and  the  gold  dust  is  not 
delivered ;  the  carrier  is  liable  un- 
less he  shows  that  he  was  prevent- 
ed firom  delivering  it  by  some  of 
these  causes.  Simmons  v.  Law,  213 

.  Under  such  a  bill  of  lading,  the 
common  carrier  does  not  cease  to 
be  such  as  to  the  transportation 
across  the  isthmus,  and  become  a 
bailee  for  hire,  chargeable  only  on 
proof,  by  the  shipper,  that  the  Iofs 
arose  fix>m  his  negligence  or  that 
of  his  servants. idL 
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3.  In  such  a  case  (no  such  defense 
being  stated  in  the  pleadings,)  the 
defendant  cannot  prove  that  "it 
was  the  custom  of  shippers  of  trea- 
sure to  insure  it  against  risks  upon 
the  isthmus." id, 

4.  Nor  that  there  was  a  custom,  by 
which  the  carrier  of  gold  refused  to 
assume  any  risk  of  transportation 
the  isthmus,  nor  that  the  bills  of  on 
lading  then  in  use,  excepted  all 
risks  of  land  and  river  carriage  on 
the  isthmus,  nor  that  the  pluntiff 
had  previously  shipped  treasure  by 
this  line,  and  knew  of  this  custom 
when  he  made  the  shipment  in 
question, icL 

5.  Such  evidence  is  inadmissible  for 
the  purpose  of  giving  thereby  a 
construction  to  the  bill  of  lading  in 
conflict  with  the  natural  and  obvi- 
ous meaning  of  its  language,  or  its 
dear  legal  import id. 

BOUNDAKIES. 

SeeDBED. 

Evidence,  33. 


C. 

OASES  AFFIRMED,  OR  QUES- 
TIONED. 

1.  The  cases  of  White  v.  Springfield 
Bank,  (3  Sandf.,  222;)  New  York 
Marbled  Iran  Works  v.  ^t^,  (4 
Duer,  362;)  and  Purchase  v.  MatU- 
eon,  (3  Bosw.,  313,)  questioned  by 
Robertson,  J.    Eoyt  v.  JBoyt^ . .  51 1 

2.  The  decision  of  this  Court  in  For- 
rest V.  Forrest,  (3  Bosw.,  661,)  that 
upon  the  question  of  alimony,  evi- 
dence of  the  conduct,  reputation, 
associations  or  habits  of  the  plain- 
tiif  since  the  judgment  of  divorce 
was  pronounced,  is  inadmissible, 
re-affirmed.    Forrest  v.  Forrest,  640 

CAUSE  OF  ACTION. 

See  AonoN, 


CHARGE  TO  THE  JURY. 

1.  Where  the  defendants,  in  addition 
to  making  alleged  misrepresenta- 
tions, to  procure  a  sale  of  goods  to 
a  third  person,  offered  and  agreed 
to  indorse  the  purchaser's  note  to 
be  given  for  the  goods,  it  is  error 
to  refuse  to  charge  that^  if  the  mis- 
representations in  any  degree  con- 
tnbuted  to  induce  the  plaintiffs  to 
sell  the  goods,  they  are  entitled  to 
recover,  when  the  evidence  war- 
rants a  finding  that  the  plaintiffs 
were  so  induced.  Shaw  eft  aL  v. 
SUneeiel, 157 

2.  In  an  action  against  a  Railroad 
Company,  to  recover  damages  for 
so  negligently  running  a  train  of 
its  cars,  that  the  train  ran  over  and 
cut  hose  lying  across  the  track  of 
the  roffid  and  attached  to  fire  en- 
gines in  use  at  the  time  by  firemen, 
who  were  endeavoring  to  extin- 
guish the  fiire  of  buildings  burning 
near  the  track  of  the  road,  whereby, 
as  was  alleged,  the  firemen  were 
unable  to  subdue  the  fire  they 
otherwise  would  have  extinguish- 
ed, and  whereby  the  fire  was  com- 
municated to  other  buildings  which 
were  burned ;  it  is  error  to  instruct 
the  Jury  that^  if  there  was  negli- 
gence of  the  firemen  in  not  usmg 
proper  means  to  warn  the  approach- 
ing tcain  of  the  fact  of  the  nre  and 
its  locality,  and  that  the  hose  was 
across  the  track,  and  that  if  such 
negligence  concurred  with  that  of 
the  Railroad  Company  in  produc- 
ing the  injury,  the  negligence  of  the 
firemen  is  to  be  deemed  the  plain- 
tiff's negligence,  and  such  fact  is  a 
bar  to  his  recovery.  MoU  v.  The 
Hudson  River  Railroad  Company,. 

345 

3.  In  a  charter  party  of  an  American 
vessel,  made  in  London,  and  exe- 
cuted only  on  the  part  of  the  owner 
and  the  charterer  of  the  vessel,  the 
following  stipulations  were  insert- 
ed: ''In  consideration  of  this 
charter,  a  commission  of  five  per 
cent  on  the  gross  amount  of  freight 
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is  now  due  by  the  owners  (ship 
lost  or  not  lost)  to  G.  &  Co.,"  (who 
were  the  brokers  who  effected  the 
charter,)  ♦  ♦  *  ♦  "for which 
the  owners  hereby  give  them  a 
lien  on  the  freight,  and  with  them 
the  original  charter  party  is  to  be 
deposited.  Likewise,  in  considera- 
tion of  this  charter,  the  owners 
agree  with  Q.  &  Co.,  that  the  yes- 
Bel  upon  her  return  to  Europe,  is  to 
be  consigned  to,  and  reported 
inwards  at  the  Custom  House  by 
them  or  by  their  agents,  at  the 
out-ports  or  on  the  continent"  In 
an  action  to  recover  compensation 
or  damages  upon  the  owners'  neg- 
lect to  make  such  consignment,  it 
raring  that  on  the  return  of  the 
there  was  £6,500  unpaid 
charter  money,  and  that  the  inward 
freight,  which  freight  was  £9,600: 
— Sddj  that  it  was  erroneous  to 
charge  the  Jury  that  "if  they 
should  find  that  the  five  per  cent 
commission  is  compensation  for 
collecting  the  amount  of  the  unpaid 
charter  money,"  (I  e..  the  £6,500,) 
"and  that  for  all  collections  oyer 
and  above  what  would  be  sufficient 
to  pay  the  unpaid  charter  money," 
fi.  e.,  for  collectmg  the  £3,100,) 
full  commissions  of  two  and  one- 
half  per  cent  are  chargeable,  then, 
in  consequence  of  the  breach  by 
the  defendants  of  the  contract  to 
consign,  the  plaintiffs  haye  lost  the 
opportunity  of  earning  commissions 
for  the  collection  of  the  freight  of 
the  return  cargo,  and  are  entitled 
to  recover  what  they  might  haye 
so  earned."  The  Jury  might  pro- 
perly have  been  instructed  that 
"  the  plaintifls  have  lost  the  oppor- 
tunity of  earning  commissions  for 
the  collection  of  the  fireight  of  the 
return  cargo,  and  are  entitled  to 
recover  what  they  might  have  so 
earned  so  far  as  it  was  not  covered 
by  the  five  per  cent"  Wdter  y. 
JSXngdand  et  al., 415 

4.  But  though  the  instruction  given 
was  inconsistent  in  itself,  yet  the 
Jury  might  have  been  misled  by  it ; 
and  a  verdict  for  a  sum  nearly  cor- 
responding with  two  and  one-half 


per   cent   on   the  whole    inward 
freight  should  be  set  aside, idL 

6.  It  is  propr  to  refiise  a  request  to 
charge  that  the  plaintiff  are  not 
entitled  to  recover  damages,  on  a 
ground  on  which  they  haye  not 
claimed  to  recover  damages, . . .  .idL 

CHABTER  PARTY. 

1.  In  a  charter  party  of  an  American 
yessel  made  m  London,  and  exe- 
cuted only  on  the  part  of  the  own- 
ers and  the  charterer  of  the  vesael, 
the  following  stipulations  were 
inserted :  "  In  consideration  oi  this 
charter,  a  commission  of  five  per 
cent  on  the  gross  amount  of  freight 
is  now  due  by  the  owners  (ship 
lost  or  not  lost)  to  G.  &  Co.,"  (who 
were  the  brokers  who  effected  the 
charter)  *  *  ♦  ♦  "for  which 
the  owners  hereby  give  Uiem  a  lien 
on  the  fireight,  and  with  them  the 
original  charter  party  is  to  be  de- 
posited. Likewise  in  consideration 
of  this  charter,  the  owners  agree 
with  G.  &  Co.,  that  the  vessel  upon 
her  return  to  Europe,  is  to  be  con- 
signed to,  and  reported  inwards  at 
the  Custom  House  by  them  or  by 
their  agents,  at  the  out-ports  or  on 
the  continent"  In  an  action  to 
recover  compensation  or  damages 
upon  the  owners*  ne^ect  to  m&e 
such  consignment, — Mdi^  That  the 
charter  party  was  not  to  be  re- 
garded as  embodying  the  whole 
agreement  between  the  owners 
and  the  brokers,  or  even  as  pre- 
sumptively defining  dl  the  duties 
which  the  brokers  should  perform, 
or  all  the  compensation  which  they 
should  receive.    Wtber  v.  jSin^vZon^ 

415 

2.  The  omission  to  insert  in  sodi 
stipulations  anything  respecting  the 
broker's  compensation  for  the  con- 
signment on  the  return  voyage,  is 
at  the  most,  only  some  evidence  to 
be  commented  upon  and  submitted 
to  the  Jury,  that  the  owners  were 
not  to  pay  them  any  additional  sum 
besides  the  commissions  mention- 
ed; and  it  does  not  preclude  proof 
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either  of  the  actual  afipreement,  or 
that  a  right  to  earn  further  com- 
missions was,  by  the  usage  and 
course  of  trade,  an  incident  to  the 
consignment  which  was  agreed  to 
be  made  to  them. id. 

CHATTEL  MOBTaAQB. 

See  AcnoH,  11. 

MosTQAOE  or  Chattkls. 

CLAIM  AND  DELIVERY  OF 
PERSONAL  PROPERTY. 

1.  In  an  action  to  recover  the  pos- 
session of  specific  personid  pro- 
perty, or  the  value  thereof  in  case 
a  return  cannot  be  had,  and  for 
damages,  the  plaintiff  may  recover 
damages  arising  from  the  depreciar 
tion  of  the  goods,  during  the 
wrongful  detention  by  the  defend- 
ant    Young  v.  WiM, 486 

2.  In  an  action  to  recover  the  pos- 
session of  specific  personal  pro- 
perty, if  the  plaintiff  does  not 
resort  to  proceedings  of  claim  and 
delivery,  or  if  afler  he  has  resorted 
to  such  proceedings,  the  defendant 
reclaims  the  goods  by  giving  bond 
and  retains  possession  of  them,  the 
Jury,  in  assessing  the  value  of  the 
property  upon  the  trial,  should  find 
the  value  of  the  property  at  the 
time  of  the  verdict,  and  its  depre- 
ciation since  the  time  of  the  taking, 
from  any  causes  proven  by  the 
evidence.  Interest  should  be  al- 
lowed on  the  whole  amount  The 
amount  of  depreciation  and  the 
interest  will  form  the  damages; 
and  the  judgment  will  be  for  the 
recovery  of  possession  and  the 
sum  found  for  damages,  or,  if  de- 
livery cannot  be  had,  for  the  amount 
of  the  value  at  the  time  of  the  ver- 
dict^ and  the  damages. id. 

3.  Where,  however,  in  such  a  case, 
the  Jury  found  the  value  at  the 
time  of  the  taking,  which  exceeded 
the  value  alleged  in  the  complaint 
and  also  found  the  depreciation  ana 
the  interest,  and  the  plain tifi^,  by 
consenting  to  a  reduction  of  the 


verdict,  had  procured  judgment  to 
be  entered  m  a  form  which  pro- 
duced the  same  result  as  if  the 
verdict  had  been  in  accordance 
with  the  rule  above  stated,  held, 
that  the  judgment  must  be  affirm- 
ed,   id. 

CODE,  CONSTRUCTION  OF. 

1.  §  150,  subd.  2.  Demand  arising 
on  contract  The  Mayor.  <fca,  of 
New  York  v.  The  Parker  Vein 
Steamship  Co.eial, 300 

2.  §348.  Security  on  appeal  Davis 
et  aL  V,  Duffie  et  al, 691 

COMMON  CARRIER. 

1.  Where  gold  dust  is  received  at  San 
Francisco,  by  a  common  carrier 
from  that  place  to  the  City  of  New 
York,  to  be  carried  and  delivered 
by  him  at  the  latter  place,  and  on 
receiving  it  he  delivers  to  the  ship- 
per a  bill  of  lading  which  states 
that  it  is  received  on  the  Antelope 
at  San  Francisco,  and  that  '*on 
arrival  at  Panama,  the  same  is  to  be 
forwarded  across  the  isthmus  and 
to  be  reshipped  by  one  of  the 
United  States  Mail  Steamship  Com- 
pany's ships  to  New  York,  *  * 
and  to  be  delivered  in  like  good 
order  and  condition  at  the  port  of 
New  York,  dangers  of.  the  seas, 
(land  carriage  and  river  navigation, 
thieves  and  robbers,)  excepted," 
and  the  gold  dust  is  not  delivered; 
the  carrier  is  liable  unless  he  shows 
that  he  was  prevented  from  deliv- 
ering it  by  some  of  these  causes. 
Simmons  v.  Low, 213 

2.  Under  such  a  bill  of  lading,  the 
common  carrier  does  not  cease  to 
be  such  as  to  the  transportation 
across  the  isthmus,  and  become  a 
bailee  for  hire,  chargeable  only  on 
proof  by  the  shipper,  that  the  loss 
arose  from  his  negligence  or  that 
of  his  servants. .u?. 

COMPLAINT. 

See  Plsadinos —  Complaint 
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CONFLICT  OF  LAWS. 

1.  An  insurance  policy  which  was 
made  in  this  State,  by  a  New  York 
Company,  in  favor  of  American 
citizens,  in  pursuance  of  an  agree- 
ment abroad  by  the  Company's 
agent,  and  which  was  countersigned 
by  such  agent  abroad,  as  required 
b^  its  terms,  in  order  to  render  it 
bmding,  must^  when  drawn  in 
question  in  the  courts  of  this  State, 
be  judged  by  the  laws  of  this  State, 
in  the  absence  of  any  evidence  as 
to  the  foreign  law.  ifuth  et  aL  v. 
The  New  York  Mutual  Ineurance 
Company^ 538 

CONTRACTa 

1.  Where  a  complaint  states  as  a 
cause  of  action,  a  contract  between 
defendant  and  H.  C,  for  the  sale 
and  delivery,  by  the  latter,  of  a 
specified  quantity  of  lumber,  part 
performance  thereof  and  a  subse- 
quent materiid  modification  of  the 
contract  by  those  parties,  and  sub- 
sequently thereto,   an  assignment 

•  by  H.  C.  to  the  plaintifib  of  the 
contract  as  thus  modified,  and  of 
the  lumber  to  be  delivered  under 
it,  and  a  subsequent  offer  by  the 
plaintiffs  to  perform,  and  a  refusal 
Dy  the  defendant;  and  the  proof 
is  that  H.  C.  assigned  to  the  plain- 
tiffs before  the  alleged  modification, 
and  that  such  modification,  if  any 
there  was,  was  by  an  agreement 
4>etween  the  plaintiff  and  defend- 
ant a  verdict  against  the  defendant 
will  be  set  aside  upon  terms; 
although  the  objection  does  not 
appear  to  have  been  taken,  that  on 
such  pleadings  and  proofs,  the 
plaintiffs  could  not  recover;  the 
merits  of  the  case  upon  the  evi- 
dence alone,  not  appearing  to  be 
clear  against  the  defendant  Our- 
ties  et  aL  v.  MarshaU, 22 

2.  Where  a  policy  of  insurance  is  "on 
iJll  passage  money  received,  '*'  * 
for  passengers  on  board"  a  ship 
named  for  a  specified  voyage,  *  * 
"  all  risks  to  attach  as  soon  as  said 
passengers  are  engaged  and  paid 


for,"  and  where,  by  the  statnte  hsw 
of  the  country  where  the  policy  is 
issued  and  the  passengers  are 
shipped  for  the  voyage,  the  person 
receiving  the  price  of  the  passage 
from  the  passengers,  contracts  to 
land  such  pa^^sengers  at  the  port  of 
destination,  free  of  any  charge  be- 
yond the  passage  money  so  receiv- 
ed, and  where,  after  the  vessel  sails 
on  such  voyage,  with  passengers 
who  have  paid  their  entire  passage 
money  in  advance,  she  is  lost  with 
all  the  passengers;  the  assured  is 
entitled  to  recover  the  amount  of 
the  passage  money  contracted  to  be 
paid,  and  so  advanced  by  the  said 
passengers.  Ogden  v.  T?ie  New 
jork  Mutual  Insurcmce  C<m^pany^ 

248 

3.  The  fact  that  such  statute  was  not 
in  force  when  the  policy  was 
issued,  but  was  passed  subsequent- 
ly, but  prior  to  a  renewal  thereof^ 
and  the  transaction  in  question,  does 
not  affect  the  interpretation  and 
legal  effect  of  the  policy  as  thus 
renewed,    id, 

4.  The  unqualified  refusal  of  a  con- 
tractor for  a  part  of  the  work  on  a 
building  in  actual  progress  of  ereo- 
tion,  to  perform  what  he  has  under- 
taken, is  in  itself  a  breach  of  the 
contract  The  employer  is  not 
bound  to  delay  the  completion  of 
the  building  during  the  period 
which  was  allowed  to  the  con- 
tractor for  performance.  Thomp- 
son V.  Laing^ 482 

5.  It,  after  such  refusal,  the  contractor 
can  reinstate  himself  he  must  at 
least  show  a  subsequent  offer  and 
readiness  to  perform  in  time.  . .  .mI 

6.  In  an  action  by  the  owner  against 
the  contraotor,  to  recover  damages 
for  such  breach,  it  is  no  defense 
that  the  plaintiff,  after  the  refasai, 
made  a  contract  with  other  persona 
who  had  previously  agreed  to  do 
the  same  work  for  a  prior  owner  ^ 
of  the  building,  and  that  they  com- 
menced the  work  for  the  plaintiff 
before  the  exi^ration  of  uie  time 
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fixed  for  performance  of  defend- 
ant's contract id, 

7.  An  insarance  policy  which  was 
made  in  this  State,  by  a  New  York 
Company,  in  favor  of  American 
citizens,  in  pursuance  of  an  agree- 
ment abroad  by  the  Company's 
agent,  and  which  was  countersigned 
by  such  agent  abroad,  as  required 
b^  its  terms,  in  order  to  render  it 
bmding,  must,  when  drawn  in  ques- 
tion in  the  courts  of  this  State,  be 
judged  by  the  laws  of  this  State, 
m  me  absence  of  any  evidence  as 
to  the  foreign  law.  BtUh  et  aL  t. 
The  New  York  Mtthiai  Insurance 
Company, 538 

See  Arbitration. 

Evidence,  1,  17-25,  34-37,  40, 

46. 
Insurance,  19-21,  32. 
Neoliosnce,  1. 
New  York,  City  of,  2. 

CONVEYANCK 
See  Deed. 

CONVICTS. 

See  Abatement,  1. 
Action,  17,  18. 

CORPORATION. 

L  A  stockholder  of  a  corporation 
holding  a  claim  against  it  for  which 
the  stockholders  are  individually 
hable,  cannot  recover  upon  it  in  an 
action  against  one  of  the  stock- 
holders individually.  He  can  only 
set  up  the  claim  in  a  proper  action 
against  the  stockholders  generally 
for  a  contribution.  Beers  v.  Water- 
htry, 396 

See  Action,  12. 
Fire  Company. 
Insurance  Company. 
Moneyed  Corporation. 
New  York,  Ctty  op. 
Pleadings —  CounterchMn,  7. 

COSTS. 

See  Action,  5. 

Bosw.— Vol.  Vm    90 


COUNTERCLAIM. 
See  Pleadings — Oounterchim. 

CREDITOR'S  ACTION. 

.  Where  a  judgment  creditor  com- 
meuces  an  action  against  his  debtors 
and  their  assignees,  and  obtains  a 
judgment  declaring  the  assignment 
void  and  appointing  a  receiver,  he 
has  an  equitable  Hen  upon  the  as- 
sets, which  dates  from  the  com- 
mencement of  the  action.  So  Juld 
even  where  no  injunction  was  is- 
sued.   Field  et  al.  v.  Sands,  et  al, 

685 

See  AonoN,  5,  6. 

Debtor  and  Creditor,  3-6. 


D. 

DAMAGES. 

1.  In  an  action  to  recover  the  posses- 
sion of  specific  personal  property, 
or  the  value  thereof  in  case  a  return 
cannot  be  had,  and  for  damages,  the 
plaintiff  may  recover  damages  aris- 
ing from  the  depreciation  of  tlie 
goods,  during  the  wrongful  deten- 
tion by  the  defendant  Toitng  v. 
WiOei, 486 

2.  It  is  unimportant  whether  the  de- 
crease in  value  arises  from  the 
defendant's  act  or  default,  or  from 
other  causes. id. 

3.  Under  a  complaint  alleging  that 
defendant  wrongfully  took  and  de- 
tained the  goods,  to  the  damage  of 
the  plaintiff  95,000,  but  without 
any  allegation  of  special  damage, 
the  plaintiff  may  recover  damage 
from  depreciation  resulting  by  rea- 
son of  the  lapse  of  time. id, 

4.  In  an  action  to  recover  the  posses- 
sion of  specific  personal  property, 
if  the  plaintiff  does  not  resort  to 
proceedings  of  claim  and  delivery, 
or  i^  afler  he  has  resorted  to  such 
proceedings,  the  defendant  reclaims 
the  goods  by  giving  bond,  and  re- 
tains possession  of  them,  the  Jury, 
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in  assessing  the  value  of  the  pro- 
perty upon  the  trial,  should  find  the 
value  of  the  property  at  the  time 
of  the  verdict,  and  its  depreciation 
since  the  time  of  the  taking,  from 
any  causes  proven  by  the  evidence. 
Interest  should  be  allowed  on  the 
whole  amount  The  amount  of 
depreciation  and  the  interest  will 
form  the  damages;  and  the  judg- 
ment will  be  for  the  recovery  of 
possession  and  the  sum  found  for 
damages,  or,  if  delivery  cannot  be 
had,  for  the  amount  of  the  value  at 
the  time  of  the  verdict^  and  the 
damages. id. 

6.  Where,  however,  in  such  a  case, 
the  Jury  found  the  value  at  the 
time  of  the  taking,  which  exceeded 
the  value  alleged  in  the  complaint, 
and  also  found  the  depreciation  and 
the  interest,  and  the  plaintiff,  by 
consenting  to  a  reduction  of  the 
verdict,  had  procured  judgment  to 
be  entered  in  a  form  which  pro- 
duced the  same  result  as  if  the  ver- 
dict had  been  in  accordance  with 
the  rule  above  stated,  Juld.  that  the 
judgment  must  be  affirmed.  ,...id. 

6.  In  an  action  by  the  owner  of  lease- 
hold premises,  for  damages  for  an 
injury  thereto,  without  mahce,  and 
from  a  cause  which  could  be  ascer- 
tained and  its  continuance  prevent- 
ed at  a  moderate  expense,  it  is  error 
to  estimate  the  damages  at  the  dif- 
ference between  the  value  of  the 
lease  before  and  after  the  injury. 
Thrry  v.  The  Mayar^  <fcc.,  of  New 
York, 504 

7.  In  an  action  for  forcible  and  mali- 
cious injuries,  the  Jury  may  give 
punitive  damages.  Walker  v.  PW- 
•on, 586 

8.  In  an  action  for  trespass,  in  wrong- 
fully entering  the  plaintiff's  office, 
and  there  making  a  disturbance  and 
a  violent  assault  upon  the  plaintiff's 
clerk,  it  appeared  that  the  defend- 
ant went  there  for  the  purpose  of 
demanding  payment  of  a  small  debt, 
with  the  malicious  intent  of  pro- 
voking a  quarrel  with  the  clerk  in 


case  he  was  not  paid;  and  that  he 
assaulted  and  wounded  the  derk  in 
pursuance  of  this  intention:  EeH 
that  a  verdict  of  9^00  damages  wat 
not  excessive «C 

See  Action,  7,  8,  14. 

EVIDKMCE,  16. 

DEBTOR  AND  CREDITOR 

L  An  action  by  a  creditor  to  eofom 
his  debtor  Grom  making  an  assign- 
ment, or  disposing  of  his  assets  to 
the  preference  of  other  creditors,  in 
violation  of  an  agreement  by  wludi 
he  had  obtained  credit  from  the 
plaintiff,  and  to  have  his  assets  ^>- 
propriated  pro  raia  between  the 
plaintiff  and  other  creditors,  does 
not  preclude  the  same  creditor  from 
bringing  a  subsequent  acUon  to  re- 
cover judgment  against  the  debtor 
upon  the  same  indebtednessi  The 
cause  of  action  in  the  first  case  is 
upon  an  equitable  demand  triable 
by  the  Court,  and  the  costs  are  in 
the  discretion  of  the  Court,  and  be- 
fore the  Code  a  court  of  law  woold 
have  had  no  jurisdiction  of  the  case. 
In  the  second  case  the  cause  of  ac- 
tion arises  upon  express  contract,  is 
a  legal  demand,  is  triable  by  a  Jury 
and  not  by  the  Court,  and  plaintiff's 
right  to  costs  is  absolute,  and  a  oourt 
of  equity  strictly  would  have  had 
no  jurisdiction  of  the  case.  These 
causes  of  action  are  not  the  same 
within  the  rule  that  a  foiYner  action 
pending  for  the  same  cause  abates 
the  present  action.  Puige  et  aL  v. 
Wikon  et  aL, 294 

2.  Instituting  an  attachment  in  another 
State  against  the  buyer  of  goods, 
to  recover  their  price  from  him, 
does  not  affect  the  creditor  s  right 
of  recovery  in  an  action  previoiulj 
commenced  by  him  in  tnis  State, 
against  third  persona,  to  recover 
possession  of  the  same  goods  on 
account  of  fraud  in  the  sale.  JShig 
et  aL  V.  PhiUipe  et  al., 603 

3.  Where  a  judgment  creditor  com- 
mences an  action  against  his  debtors 
and  their  assignees,  and  obtains  a 
judgment  declaring  the  assignment 


IKDEX. 


716 


Yoid,  and  that  the  assets  be  applied 
in  payment  of  his  claim,  and  appoint- 
ing a  receiver,  he  has  an  equitable 
lien  upon  the  assets  which  dates 
from  the  commencement  of  tlie 
action :  So  hdd^  even  where  no  in- 
junction was  issued.  Fidd  et  al  v. 
*     &ni»etaL, 685 

4.  The  commencement  of  supplemen- 
tary proceedings  against  judgment 
debtors  alone,  and  the  appointment 
of  a  receiver  therein,  creates  no 
lien  upon  assets  which  the  debtors 
have  previously  assigned «2. 

5.  Several  creditors'  actions  were 
brought  against  debtors  and  their 
assignee,  and  the  assignment  was 
set  aside  and  a  receiver  appointed, 
who  duly  qualified.  After  the  com- 
mencement of  these  actions,  and 
afler  a  receiver  was  appointed  and 
judgment  was  recovered  in  one  of 
them,  but  before  judgment  in  the 
others  C.  commenced  supplementary 
proceedings  against  the  same  de- 
fendants, and  had  the  same  receiver 
appointed.  Subsequent  to  the  com- 
mencement of  these  supplementary 
proceedings,  other  creditors  com- 
menced creditors'  actions,  in  which 
they  had  similar  judgments,  which 
were  recovered  after  the  order  ap- 
pointing the  receiver  in  the  supple- 
mentary proceedings.  The  receiver 
obtained  possession  of  the  assets 
without  bringing  any  action  there- 
for. Hdd^  that  G.  had  not  obtained 
any  lien  on  the  funds  in  the  hands 
of  the  receiver  appointed  in  the 
actions  brought  to  set  aside  the  aa- 
signment  The  fact  that  the  same 
receiver  was  appointed  does  not 
affect  the  question.  The  surplus 
held  by  the  receiver  enured  wholly 
to  the  benefit  of  the  plainti£&  in 
the  creditors'  action id, 

6.  A  judgment  in  a  creditors'  suit 
against  a  debtor  and  assignee,  de- 
claring the  assignment  void,  is  not 
evidence  that  it  is  void,  in  supple- 
mentary proceedings  by  another 
creditor  against  the  same  debtor, 

,  to  which  the  assignee  is  not  a 
party. id. 


See  AoRNT,  5. 

mortoags  of  chattels. 
Notice,  1. 

DECEIT. 

1.  In  an  action  to  recover  damages 
for  inducing  the  plaintifis,  by  ffdse 
and  fraudulent  repiesentations,  to 
to  sell  and  deliver  goods  to  a  third 
person,  it  is  not  essential  to  a  right 
of  action  that  the  misrepresentar- 
tions  were  the  sole  inducement  to 
the  sale.  Shaw  et  al.  v.  Stint  et 
al., 157 

2.  It  is  enough  that  the  plaintiff^ 
would  not  have  parted  with  their 
goods,  if  the  false  representations 
had  not  been  made id, 

3.  Where  the  defendants,  in  addition 
to  making  the  alleged  misrepresen- 
tations, offered  and  agreed  to  in- 
dorse the  purchaser's  note  to  be 
given  for  the  goods,  it  is  error  to 
refuse  to  charge,  that,  if  the  mis- 
representations in  any  degree  con- 
tributed to  induce  the  plaintiffs  to 
sell  the  goods,  they  are  entitled  to 
recover,  when  the  evidence  war- 
rants a  finding  that  the  plaintiffs 
were  so  induct id, 

4.  Whether  in  such  a  case,  it  is  com- 
petent for  a  plaintiff  to  testify,  as 
evidence  in  chief^  that  he  sold  and 
delivered  the  goods,  relying  on  the 
truth  of  alleged  misrepresentations. 
quoere, id. 

See  Charoe  to  the  Jurt,  1. 

DEED. 

1.  The  words  "  more  or  less "  in  the 
boundary  in  a  deed  of  land,  are 
merely  words  of  description  to  pre- 
vent the  parties  from  bein?  preju- 
diced by  inaccuracies.  They  do 
not  have  the  effect  to  extend  the 
grantee's  boundary  beyond  the  line 
fixed  by  a  visible  monument,  or  a 
mapreferred  to  in  the  deed.  Brady 
▼.  Henniofij   258 
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2.  A  conveyance  by  metes  and  bounds 
which  in  terms  goes  *^  to  the  side" 
of  a  road,  thence  "  along  the  side 
of  the  road,"  not  only  conveys 
no  interest  in  the  bed  of  the  road, 
but  on  the  contrary  excludes  the 
road.  Van  Amringe  et  uz.  y.  Bar- 
ndt^ 357 

3.  Y.  died  seised  of  a  tract  of  fourteen 
acres  of  land  in  the  City  of  New 
York,  which  was  described  in  the 
deed  to  him  and  in  previous  convey- 
ances as  bounded  ♦♦♦*♦♦ 
"northwesterly  by  the  King's 
Bridge  Road."  After  his  death,  a 
suit  for  partition  was  brought  be- 
tween his  heirS)  the  bill  in  which 
described  the  premises  in  the  same 
manner  as  in  these  deeds,  and  a 
decree  was  made  for  a  sale.  The 
sale  was  made  in  parcels,  and  on 
the  map  of  lots  or  parcels,  in  refer- 
ence to  which  the  parcels  were 
sold,  as  well  as  in  the  report  of 
sale,  and  in  the  deed  executed  pur- 
suant to  it^  one  parcel  upon  the 
northwesterly  side  of  the  tract  in 
question,  and  contiguous  to  the 
King's  Bridge  Road,  was  described 
by  a  boundary  which  was  stated  as 
runnmg  "  to  the  southeasterly  side  " 
of  that  road,  and  *^  thence  along 
the  said  southeasterly  side;"  while 
upon  another  side  of  this  parcel, 
the  boundary  was  described  as 
running  "  along  the  centre  line  of 
64th  street^"  which  was  a  new 
street  not  then  opened.  The  des- 
cription in  the  report  of  sale  and 
the  deed,  also  declared,  that  said 
parcel  contained  "  so  much  of  54th 
street  as  lies  within  the  said  bound- 
aries." Held,  that  such  deed  in 
partition  granted  no  interest  in  the 
bed  of  the  King's  Bridge  Road, 
but  the  title  to  the  same  remained 
in  the  heirs  of  Y id. 

DEPOSITION. 

1.  A  deposition,  taken  on  commission 
issued  at  the  instance  of  one  party, 
may  be  read  in  evidence  by  the 
other  party  at  the  trial,  although  the 
former  refuses  to  read  it  Weber  v. 
Kingdand  et  aL, 415 


DIVOECK 

See  Alim OKT. 

Practice — Appeal^  14,  17. 


K 

EJECTMENT. 

1.  In  an  action  to  recover  poesession 
of  lands,  the  plaintiff  must  recover, 
if  at  all,  on  the  strength  of  his  own 
title,  not  merely  on  the  weakness 
of  the  defendant's.  Brady  v.  Hm- 
nian, 528 

ESTOPPEL. 

1.  Admissions  by  a  party  will  operate 
as  an  estoppel  enpaU^  where  they 
are  designed  to  influence  the  con- 
duct of  another  and  where  a  denial 
of  their  truth  will  injure  the  latter. 
Young  v.  BushneS, 1 

2.  A  party  shall  be  estopped  by  his 
admissions^  where  his  intent  ia  to 
influence  another  or  derive  an  ad- 
vantage to  himself.  But  where  be 
has  not  acted  with  this  view,  and 
there  is  no  breach  of  faith  in  reced- 
ing, he  shall  not  be  concluded. .  .id, 

3.  The  defendant  B.  b^  mistake,  ex- 
hibited to  the  plainti£b  a  contract 
between  him  and  P.,  as  being  a 
paving  contract^  of  which  plaintiffs 
were  at  the  time  assignees,  having 
on  it  a  written  statement  signed  bv 
P.,  to  the  effect  that  it  was  canceled, 
put  an  end  to  and  given  up,  in  con- 
sideration of  $100  paid  therefor  to 
him,  by  B.  It  was  in  fact  another 
contract  for  grading  which  had  been 
canceled  and  extinguished.  The 
plaintifl^,  on  inspection  of  this 
written  statement^  insisted  that  the 
effect  of  it  was  to  require  the  de- 
fendant to  pay  in  cash  the  balance 
due  on  it,  which  balance  by  the 
contract  itself  was  payable  in  land. 
B.  insisted  that  such  was  not  its 
meaning  or  effect,  and  if  it  was, 
that  it  did  not  express  the  agree- 
ment actually  made  between  him 
and  P.,  as  understood  by  both  of 
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them — ^that  ia  fact  such  agreement 
merely  released  P.  from  doing  more 
paving,  and  required  him  to  accept 
payment  of  the  balance  due,  m 
land.  The  plaintiffs  then  purchased 
of  P.  his  cUims  under  the  paving 
contract,  paid  him  therefor  $700 
cash,  and  discharged  a  debt  against 
him  of  $1,500,  believing  at  the 
time  that  the  statement  exhibited 
was  indorsed  on  the  paving  con- 
tract: heldf  that  B.  was  not  es- 
topped from  proving,  that  it  was 
indorsed  on  the  grading  contract^ 
and  that  the  agreement  as  to  the 
paving  contract  was  such  as  B. 
asserted  it  to  be id, 

4.  Edd  also,  that  treating  it  as  being 
on  the  paving  contract,  it  imported 
that  such  contract  was  canceled, 
and  all  claims  under  it,  of  either 
party  against  the  other,  were  ex- 
tinguished.    id 

5.  Held  also,  that  even  if  the  propo- 
sition last  expressed  was  doubtiul, 
there  was  nouiing  in  the  terms  of 
snch  statement  or  in  its  necessary 
legal  import^  in  conflict  with  the  idea 
tbAt  P.  agreed  to  accept  payment 
in  land  for  the  paving  done;  and 
that  in  any  view  of  the  case,  B. 
was  not  estopped  from  proving  the 
truth  of  his  aeclarations,  made  at 
the  time  the  written  statement  was 
exhibited. id. 

6.  Where  in  proceedings  to  open  a 
public  place  between  designated 
streets  in  the  City  of  New  York, 
by  widening  one  of  said  streets 
and  closing  a  part  thereof,  pursuant 
to  the  statutes  in  that  benalf,  the 
conmiissioners  report  that  a  part  of 
one  of  said  streets  (describing  it) 
"is  required  for  the  purpose  of  being 
closed,  and  vesting  the  same  to  the 
use  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  city  of  New 
York,"  and  award  a  specified  sum 
for  damages  to  be  paid  to  the 
owner  thereof  and  such  owner, 
with  knowledge  of  the  proceedings 
and  of  the  fact  that  such  sum  is 
awarded  to  be  paid  as  damages  for 


divesting  his  title  and  vesting  it  in 
the  corporation,  accepts  the  sum  so 
awarded,  he  is  thereby  estopped 
from  alleging  that  he  did  not  con- 
sent to  such  proceedings,  and  that 
the  title  to  such  premises  did  not 
become  vested  in  the  corporation. 
Sherman  v.  McKeonj 103 

EVIDENCE. 

L  The  defendant  B.  by  mistake,  ex- 
hibited to  the  plaintififs  a  contract 
between  him  and  P.,  as  being  a 
paving  contract,  of  which  plaintiffs 
were  at  the  time  assignees,  having 
on  it  a  written  statement  signed  by 
P.,  to  the  effect  that  it  was  can- 
celed, put  an  end  to  and  given  up, 
in  consideration  of  $100  paid  there- 
for to  him,  by  B.  It  was  in  fact 
another  contract  for  grading  which 
had  been  canceled  andextinguished. 
The  plaintififs,  on  inspection  of  this 
written  statement,  insisted  that  the 
effect  of  it  was  to  require  the  de- 
fendant  to  pay  in  cash  the  balance  * 
due  on  it,  which  balance  by  the 
contract  itself  was  payable  in  land. 
B.  insisted  that  such  was  not  its 
meaning  or  effect,  and  if  it  was, 
that  it  did  not  express  the  agree- 
ment actually  made  between  him 
and  P.,  as  understood  by  both  of 
them — that  in  fact  such  agreement 
merely  released  P.  from  doing  more 
paving,  and  required  him  to  accept 
payment  of  the  balance  due,  in 
land.  The  plaintiffs  then  purchased 
of  P.  his  Claims  under  the  paving 
contract,  paid  him  therefor  $700 
cash,  and  discharged  a  debt  against 
him  of  $1,500,  believing  at  the 
time  that  tne  statement  exhibited 
was  indorsed  on  the  paving  contract : 
Mddy  that  B.  ^^  as  not  estopped  from 
proving  that  it  was  inaorsed  on 
the  grading  contract,  and  that  the 
agreement  as  to  the  paving  contract, 
was  such  as  B.  asserted  it  to  be. 
Toung  et  al  v.  BushneUy 1 

2.  A  survey  is  admissible  in  evidence, 
on  the  question  of  the  conduct  and 
good  faith  of  the  master.  Hatha- 
way V.  The  Sun  MtUual  Insurance 
Companyj 34 
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3.  When  it  is  stipulated  that  the  state- 
ments therein  contained  are  trae, 
and  shall  have  the  same  effect  as 
evidence,  and  be  subject  to  like  ob- 
jections as  if  deposed  to  under  a 
commission,  the  statements  of  such 
survey,  as  to  the  condition  of  the 
vessel,  the  nature  and  extent  of  the 
injury  to  her,  and  the  necessity  of 
further  repairs  before  proceeding  on 
a  particular  voyage,  are  competent 
as  evidence. icL 

4.  Where,  on  the  trial  by  the  (}ourt 
without  a  jury,  of  an  action  brought 
to  set  aside  a  grant  as  fraudulent^ 
declarations  of  the  grantor  subse- 
quent to  the  grant  are  offered  to 
impeach  testimony  of  the  grantor 
and  are  admitted  against  objection 
and  exception,  and  it  appears  by 
the  opinion  of  the  Court  accom- 
panying its  decision,  and  only  by 
such  opinion,  that  the  Cour^  on 
determming  the  &cts,  held  and 
treated  such  declarations  competent 
testimony  to  establish  a  fraudulent 
intent  in  making  the  grant,  and 
was  influenced  thereby ;  the  Court 
on  appeal  from  the  judgment,  will 
not  hold  the  opinion  such  evidence 
of  the  existence  of  the  error  thereby 
declared,  as  to  interfere  with  the 
judgment  on  that  ground.    {Per 

KOBEBTSON,   J.,   BOSWOBTH,    Ch.    J., 

contra,.)  Savage  v.  Murphy  et  al, .  75 

5.  Such  declarations  of  the  grantor, 
under  the  facts  and  circumstances 
proved  in  this  case,  are  competent 
evidence  in  chiefj  to  impeach  the 
grant    (  Per  Hoffman,  J.)  ...  .id 

6.  A  question  to  the  person  injured, 
viz. :  "  State  to  the  jury  the  effect 
of  that  injury  upon  you,  and  how 
your  situation  is?"  is  unexception- 
able where  the  answer  merely  de- 
tails the  nature  and  extent  of  the 
injury,  and  states  only  facts  within 
his  knowledge^  and  not  matters  of 
opinion  requirmg  professional  skill 
in  their  just  formation.  Vreed  et 
al  V.  Bartmanj 123 

7.  Whether  it  is  competent  for  a 
plaintiff  to  testify,  as  evidence  in 


chie^  that  he  sold  and  deGvered 
the  goods,  relying  on  the  truth  of 
alleged  misrepresentations^  quaref 
JShaw  et  al  v.  8tiM  et  al, 157 

8.  The  exclusion  of  evidence,  iirde- 
vant  and  immaterial  as  the  case 
stood  when  it  was  offered,  is  not 
sufficient  cause  for  reversing  a 
judgment^  even  though  it  would 
have  been  pertinent  to  the  case  as 
subsequently  developed,  and  its 
rejection,  if  offered  subsequently, 
would  have  been  erroneous.  Biaroy 
etal.Y.  Kerr, 194 

9.  Whether  the  admission  of  an  agent 
having  a  general  authority  to  trans- 
act the  business  of  his  principal  and 
indorse  notes  in  his  name,  that  a 
note,  purporting  to  be  indorsed  by 
him  as  agents  was  so  indorsed,  is 
evidence  of  the  fact  of  indorsing 
it,  where  the  admission  is  made 
after  the  note  matures,  qweref 
PoUiMchM  et  al  v.  SiMberih,  .  .289 

10.  Where  an  application  is  made  to 
the  agent  before  the  note  matures, 
for  information  as  to  that  fiwrt,  and 
the  principal  is,  at  the  time,  absent 
from  the  country  and  suck  agent  is 
conducting  his  burinesB,  and  the 
applicant  acts  on  the  information 
given,  and  relying  on  its  accuracy 
lAkes  the  note,  uie  admission  of 
the  agent  may  be  evidence  against 
the  principal id, 

11.  The  evidence  in  this  case,  and  the 
view  taken  by  the  Court  of  its  legal 
effect,  stated  in  the  opinion ui 

12.  An  answer  setting  up  the  non- 
joinder of  parties,  alleged  to  be 
necessary  co-plaintifis  in  an  action 
on  contract,  may  be  sustained  by 
proof  that  some  of  the  persons 
named  for  this  purpose,  are  parties 
in  interest  The  defect  of  proof  in 
not  showing  that  ail  those  named 
are  such,  presents  a  case  of  variance 
only,  wluch  may  be  disregarded 
unless  the  plaintiff  has  been  mis- 
led. Ibwkr  V.  The  AUaniHc  Muiwd 
Insurance  Compcmy, 332 
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13.  That  it  may  be  relevant  to  ask  of 
a  competent  witness,  within  what 
distance  could  such  a  train  as  that 
in  question,  be  stopped  with  ordi- 
nary brakes,  on  an  ascending  grade, 
running  at  such  a  rate  that  a  man 
could  run  faster  than  the  train  was 
going.  Mott  V.  The  JSudson  River 
licdlroad  Companyj 345 

14.  A  party  excepting  must,  at  his 
peril,  place  enough  in  his  excep- 
tions to  show  that  the  Court  erred 
to  his  prejudice.  The  legal  pre- 
sumption IS  in  favor  of  the  recti- 
tude of  the  proceeding;  and  all 
decisions  made,  will  be  presumed 
correct,  until  the  contrary  appears. 
When  the  error  relied  on  consists 
in  the  exclusion  of  evidence  offered, 
the  exceptions  must  show  affirma- 
tively, that  it  was  relevant  at  the 
time  when  offered  and  excluded. 
The  Court  will  not  interfere  on 
account  of  its  rejection,  unless,  in 
connection  with  the  evidence  pre- 
viously given,  or  that  and  evidence 
offered  to  be  given,  it  can  be  seen 
to  be  material  Van  Amringe  et 
ux  V.  BarneU, 357 

15.  In  an  action  brought  by  husband 
and  wife  to  recover  possession  of 
land,  the  plaintiffs  claimed  as 
owners  in  right  of  the  wife.  On 
the  trial,  the  defendants  offered  in 
evidence  an  appointment  made  by 
the  husband  and  wife,  which  re- 
cited an  ante-nuptial  agreement 
between  them  and  S.,  to  3ie  effect, 
that  notwithstanding  the  intended 
marriage,  the  real  and  personal 
property  of  the  wife  should  remain 
her  separate  estate;  reserving 
power  to  the  husband  and  wife  to 
discharge  the  said  S.,  or  substitute 
other  persons  in  his  place,  which 
appointment  thereupon  declared 
said  S.  discharged,  and  substituted 
A.  in  his  place.  The  defendants 
also  offered,  with  this  appointment, 
a  written  acceptance  signed  by  A., 
in  which  he  described  himself  as 
trustee  for  the  propertjr  and  effects 
of  the  wife ;  but  these  instruments 
did  not  otherwise  describe  either 
of  these  persons  as  trustees,  nor 


recite  any  conveyance  to  or  title 
in  them ;  and  the  defendant  offered 
no  other  evidence  on  these  points. 
fftldj  that  this  evidence  was  pro- 
perly excluded.  In  order  lo  raise 
the  objection  that  the  plaintiffs  had 
not  capacity  to  sue,  it  must  be 
taken  in  tlie  answer,  and  could  not 
be  raised  for  the  first  time  on  the 
trial  This  evidence,  moreover, 
did  not  show  that  the  legal  title 
was  not  in  them id, 

16.  Under  a  complaint  claiming  title 
to  land,  and  demanding  a  judgment 
establishing  it  and  directing  a  con- 
veyance from  the  defendants,  the 
plaintiffs  cannot  recover  damages 
on  proving  merely  a  breach  of  a 
covenant  as  to  adjacent  premises. 
Van  Zandt  et  al  v.  The  Mayor,  dx.j 
of  Nw)  York^ 375 

17.  In  a  charter  party  of  an  Ameri- 
can vessel,  made  in  London,  and 
executed  only  on  the  part  of  the 
owners  and  charterer  of  the  vessel, 
the  following  stipulations  were  in- 
serted :  "  In-  consideration  of  this 
charter,  a  commission  of  five  per 
cent  on  the  gross  amount  of  freight 
is  now  due  by  the  owners,  (ship 

ost  or  not  lost)  to  G.  &  Co.,"  (who 
were  the  brokers  who  effected  the 
charter,)  ♦  »  *  ♦  "for  which 
the  owners  hereby  give  them  a  lien 
on  the  freight^  and  with  tliem  the 
ori^nal  charter  party  is  to  be  de- 
posited. Likewise  in  consideration 
of  this  charter,  the  owners  agree 
with  G.  &  Co.^hat  the  vessel,  upon 
her  return  to  Europe,  is  to  be  con- 
signed to  and  reported  inward  at 
the  custom  house  by  them  or  their 
agents,  at  the  out  ports  or  on  the 
continent"  In  an  action  to  re- 
cover compensation  on  damages 
upon  the  owners'  neglect  to  make 
such  consignment;  BeHd^  that  the 
charter  party  was  not  to  be  re- 
garded as  embodying  the  whole 
agreement  between  the  owners 
and  the  brokers^  or  even  as  pre- 
sumptively defining  all  the  duties 
which  the  brokers  should  perform, 
or  all  the  compensation  wmch  they 
should  receive.  W^er  v.  Kmga- 
tondetal., 415 
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18.  The  omiasion  to  insert  in  such 
stipulations  any  thing  respecting 
the  broker's  compensation  for  the 
consignment  on  the  return  vojage, 
is  at  Uie  most^  only  some  eyidence 
to  oe  commented  upon  and  sub- 
mitted to  the  Jury,  that  the  owners 
were  not  to  pay  them  any  addi- 
tional sum  besides  the  commissions 
mentioned;  and  it  does  not  pre- 
clude proof  either  of  the  actual 
agreement)  or  that  a  right  to  earn 
further  commissions  was,  by  the 
usage  and  course  of  trade,  an  inci- 
dent to  the  consignment  which 
was  agreed  to  be  made  to  them.  id. 

19.  Proo^  that  on  several  other 
occasions  the  defendants  had  paid 
the  plaintiff  similar  commissions  to 
those  they  now  claimed,  is  admis- 
sible, as  being  some  evidence  either 
that  the  defendants  knew  and 
assented  to  plaintiff's  custom  to 
make  such  charge,  or  knew  that 
the  charges  were  in  conformity  to 
the  usage  of  trade id, 

20.  Evidence  that  these  brokers  did 
more  than  half  the  business  done 
in  London  with  American  ships,  is 
incompetent  to  show  a  usage  to  pay 
such  commissions.  The  custom  of 
a  particular  house  is  not  competent 
as  proof  of  general  usage id, 

21.  A  letter  written  by  one  of  the 
defendants  to  another,  nearly  two 
years  before  the  charter  in  contro- 
versy was  made,  and  containing 
some  statement  as  to  what  is  the 
usual  commission  in  such  cases, 
was  held  irrelevant,  except  that 
part  of  it  which  related  to  the 
usage  as  to  commissions ;  but  the 
admission  of  the  whole  letter  was 
held  not  ground  for  disturbing  the 
verdict id, 

22.  It  is  objectionable  to  allow  wit- 
nesses to  state  that  if  the  vessel 
had  been  consigned  as  agreed,  the 
brokers  would  have  been  entitled 
to  commissions  on  a  certain  sum, 
it  being  the  main  question  in  the 
cause  whether  they  would  have 

I  so  entitled. id. 


23.  It  was  hot  error  to  refuse  to  m- 
struct  the  Jury  that  they  would 
not  have  had  a  right  to  collect  the 
whole  of  the  inward  freight^  or 
that  the  charterers  would  have  had 
a  right  to  collect  the  balance  after 
the  impaid  charter  money  had 
been  collected  without  paying  com- 
missions to  the  brokersy  or  that  the 
recovery  must  be  limited  to  the 
commissions  on  the  amount  of  the 
charter  money  unpaid  on  the  re- 
turn of  the  ship. toL 

24.  The  testimony  of  the  owners' 
agent  that  the  brokers  had  en- 
deavored, after  they  had  secured  a 
charter  at  the  sum  he  asked,  to  in- 
duce him  while  ignorant  that -they 
had  done  so,  to  consent  to  a  lower 
sum,  was  competent  as  part  of  the 
rtB  gegta/6, ui 

25.  But  this  evidence  having  been 
excluded,  the  testimony  of  the 
charterers  that  they  were  not  wil- 
ling to  take  the  charter  at  the  sum 
asked  by  the  owners'  agent^  unless 
the  brokers  would  guarantee  them 
against  loss,  was  inadmissible..  .mL 

26.  It  is  not  competent  to  ask  a  wit- 
ness what  he  supposed,  at  the  time, 
was  the  effect  ot  a  transaction,  or 
to  ask  what  impression  was  pro- 
duced upon  his  mind  by  what 
passed.  The  inquiry  should  be 
what  was  said  or  done id 

27.  It  seems,  that  the  objection  that 
a  question,  put  on  an  examination 
dt  bene  esM,  was  a  leading  question, 
cannot  be  raised  at  the  trial,  for  it 
is  in  the  discretion  of  the  Judge 
taking  such  examination,  to  permit 
a  leading  question  when  neces- 
sary  ii 

28.  A  deposition,  taken  on  oommia- 
aon  issued  at  the  instance  of  one 
party,  may  be  read  in  evidence  by 
the  other  partv  at  the  trial,  although 
the  former  remses  to  read  it  . .  ,icL 

29.  An  exception  to  inoomp 
dence  cannot  be  T' 
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ffround  that  it  must  have  been  harm- 
leas,  except  in  very  clear  cases., icL 

30.  la  an  action  brought  by  one  of 
two  parties  upon  a  cause  of  action 
which  accrued  to  the  firm  and  had 
been  released  by  the  co-partner  to 
the  plaintiff,  a  question  put  to  a 
witness: — what  was  said  by  the 
plaintiff  about  commencing  suit  in 
New  York  rather  than  in  Lon- 
don?— was  excluded  by  the  Court. 
Heid,  that  if  the  word  plaintiff  was 
intended  to  refer  to  the  copartner 
who  had  released,  acid  who  had 
been  examined  as  a  witness,  the 
question  was  not  competent  except 
for  the  purpose  of  contradicting  him 
or  affecting  his  credibility.  But  if 
it  was  intended  to  refer  to  the  ac- 
tual plaintiff,  the  testimony  was  in 
its  nature  competent,  and  its  rele- 
vancy could  not  be  determined  on 
the  face  of  the  question id, 

31.  Upon  a  trial  involving  the  ques- 
tion of  the  mental  imbecility  of  the 
testator  or  grantor,  a  non-profes- 
sional witness  cannot  be  asked  the 
broad  question  whether,  at  the  time 
referred  to,  such  person  "was  out 
of  his  mind;"  nor  the  question, 
''  was  he  so  affected  in  his  mind  as 
to  be  unfit  for  transacting  his  busi- 
ness." Deshon  v.  The  Merchants' 
Banket  aL, 461 

32.  In  an  action  against  a  municipal 
coiporation  for  injuries  arising  from 
a  <^fect  in  a  building  within  the 
corporate  limits,  their  title  is  not 
sufficiently  proved  by  evidence  of  a 
sign  upon  it,  designating  it  as  *•  Pri- 
mary School  No.  11,"  and  that  such 
sign  had  been  on  it  ten  years,  and 
that  it  was  used  for  a  pubUc  school 
diuring  that  time.  Terry  v.  The 
MayoTj  Ac,  of  New  York,  . . .  .604 

33.  In  an  action  to  recover  a  strip  of 
land  lying  along  a  boundary  line,  it  is 
not  enough  for  the  plaintiff  to  show 
that  the  defendant's  lot  as  possessed 
by  him,  is  wider  than  the  deeds 
under  which  he  claims  describe  it 
to  be,  by  the  width  of  the  disputed 
strip.    BrcKty  v.  Sennion, 528 

Bosw.— Vol.  Vm    01 


34.  To  show  that  a  particular  debt 
was  included  in  an  assignment  of 
assets  made  by  partners  on  the  dis- 
solution of  their  firm,  it  is  admissible 
to  prove  by  a  witness,  that  it  was 
included,  and  was  specified  in  the 
inventory  prepared  for  the  purpose, 
without  producing  the  inventory. 
In  an  action  in  which  the  deiend- 
ants  bad  set  up  a  counteix:Iaim,  one 
of  them,  bemg  examined  as  a  wit- 
ness, testified  that  the  demand  had 
been  assigned,  among  other  things, 
to  himself,  by  the  oUier  defendant 
Hdd,  that  defendants  might  prove 
by  another  witness,  that  the  de- 
mand .was  expressly  excepted  from 
the  assignment,  and  that  the  defend- 
ant who  had  taken  the  assignment 
had  agreed  to  defend  the  suit  and 
enforce  the  counterclaim  for  bene- 
fit of  both  defendants.  PlaU  v. 
Thorn, ^ 574 

35.  In  an  action  for  a  wrongful  tres- 
pass by  a  stranger^  on  the  premises 
held  by  the  plaintiff  as  a  lessee,  the 
plaintiff  need  not  produce  the  lease. 
Evidence  of  possession  on  his  part 
under  a  claim  of  right  by  written 
instrument,  is  enough  a^i^ainst  a 
wrong-doer.   Walker  v.  Wilson,  586 

36.  Evidence  that  after  the  purchaser 
had  been  allowed  a  considerable 
credit,  the  buyer  required  him  to 
give  business  paper  for  any  further 
purchases,  is  not  sufficient  to  prove 
as  matter  of  law,  that  he  had  any 
doubt  of  the  purchaser's  solvency, 
or  any  suspicion  of  an  adverse 
change  in  the  condition  of  his  busi- 
ness. King  et  aL  v.  Phillipa  et 
al., 603 

37.  After  a  course  of  dealing  by  sales 
on  credit  for  several  years,  the  buy- 
er being  required  by  the  seller  to 
furnish  business  paper,  stated  that 
he  would  give  business  paper  of 
merchants  designated  by  him,  to  be 
deUvered  whenever  the  seller  re- 
quired, and  after  about  three  weeks 
from  the  time  of  sales  made  on  these 
terms,  the  buyer  failed  and  assigned, 
owing  a  large  amount,  and  having 
demands  due  him  to  only  one-half 
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the  amount  he  owed,  and  but  little 
merchandise  which  had  not  been 
pledged,  but  having  no  notes  or 
other  demands  against  the  mer- 
chants whose  business  paper  he  had 
agreed  to  give  to  the  seller,  except 
open  accounts  against  some  of  them, 
which,  together  with  his  other  de- 
mands, he  had  pledged  to  other 
creditors.  Hdd,  that  upon  these 
facts,  there  was  some  evidence  that 
the  buyer  wasy  and  knew  that  be 
was,  insolvent  at  the  time  of  his 
purchases,  atid  that  in  the  absence 
of  any  explanation  from  him,  a  Jury 
might  find  that  his  purchase  was 
fraudulent. id, 

88.  In  such  a  case,  the  question  ought 
to  be  submitted  to  the  Jury ;  and 
an  order  dismissing  the  complaint 
cannot  be  sustained. id, 

39.  The  (decision  of  this  Conrt  in  this 
case,  (S  Bosw.,  661,)  that  upon  the 
question  of  aUmony,  evidence  of 
the  conduct,  reputation,  assoina- 
lions  or  habits  of  the  plaintiff  since 
the  judgment  of  divoroe  was  pro- 
nounced^ is  inadmissible,  re-affirm- 
ed.   Forred  v.  Farrut, 640 

iO.  Where  it  is  proved  that  the  bank 
discounted  the  note  at  the  full  legal 
rate  for  the  time  it  had  to  run,  and 
required  the  indorser  to  give  them 
his  check  for  (200,  in  pursuance 
of  an  agreement  to  that  effect  on 
which  it  was  discounted,  and  the 
next  day  charged  this  dieck  against 
the  credit  given  on  the  discount,  a 
▼erdict  finding  usury  should  be  sus- 
tuned.  Charging  the  check  in  ac- 
count, shows  that  the  indorser  was 
to  have  the  use  of  only  $300,  less 
the  discount  on  $500,  and  was  to 
pay  therefor  the  interest  on  $500. 
Butterwortii  v.  Pecare  et  aL,  . .  .671 

41.  Upon  such  facts  it  would  be  pro- 
per to  instruct  the  Jury  to  find  for 
the  defendants. id. 

42.  A  receipt  having  been  identified 
by  a  witness  as  signed  by  him,  it  is 
proper  to  allow  the  adverse  party 
to  ask  for  what  purpose  the  receipt 


was  given,  Ihongfa  the  reoeipi  itaeff 
has  not  then  been  ofiered  in  eri* 
dence. td 

43.  If  the  witness  in  answer  to  snch 
question,  states  the  contents  of  the 
receipt^  an  objection  most  be  taken 
to  the  answer.  Ao  objection  to  the 
question  alone  is  unavaiLng. id, 

44.  A  judgment  in  a  creditor's  suit 
against  a^  debtor  and  his  assignee, 
declaring'  the  assignment  void,  is 
not  evidence  that  it  is  void,  in  sap- 
plementary  proceedings  by  another 
creditor  against  the  same  debtor,  to 
which  the  assignee  is  not  a  party. 
Fleid  ei  al  y.  Sandi  et  nLy 685 

45.  In  an  action  to  Tecorer  for  goods 
sold,  proof  of  an  admission  by  the 
buyer  of  the  correctness  of  the  ae- 
count  against  him,  there  being  no 
dispute  on  the  trial  as  to  the  amount, 
is  proof  of  the  sale  and  detivery  or 
the  goods.  The  New  Fork  Ice  C; 
Y,Parkerj 683 

46.  A  dealer  in  ice  imposed  restrie- 
tions  on  the  right  of  his  customers 
to  sell  again.  Mdd^  that  they  were 
bound  by  their  assent  thereto,  and 
that  in  their  action  for  damages  for 
his  refusal  to  supply  them,  eridenoe 
was  admissible  that  they  had  vio- 
lated such  regulations. tdl 

See  ADMxsaioKa 

Parol  evidence  not  admissible  to 
contradict  bill  of  lading. 

See  Bill  or  Lamko^  ^^^ 

EXECUTION. 

See  Action,  19,  20,  21. 

EXEMPLABY  DAMAGEa 
See  Damages,  7. 


F. 

FALSE  REPRESENTATIONa 

See  Charge  to  the  Jurt,  I. 
Deceit,  1-4. 
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FIRE  COMPAinr. 

L  Whether  the  IBremen  of  the  city  of 
New  Tork,  being  incorporated,  and 
charged  with  tlbe  duty,  and  fur- 
nished with,  and  with  the  control 
of^  the  necessary  means  to  extin- 
gpilsh  fires,  are  liable  to  the  owner 
of  property  burned,  for  loss  arising 
from  their  negligence  in  the  use  of 
means  to  put  out  the  fire,  qucsref 
MoU  V.  TJie  Hudson  River  EaUroad 
Company^ 345 

FORECLOSURE. 

1.  The  statute  providing  for  the  ap- 
pointment of  trustees  of  the  estates 
of  debtors  imprisoned  for  crimes, 
(2  Rev.  StaL,  15,)  does  not  make  it 
necessary  to  have  trustees  of  the 
estate  of  an  imprisoned  debtor  ap- 
pointed, in  order  to  foreclose  a 
mortgage  upon  his  property.  The 
appointment  of  trustees  would  not 
dispense  with  the  necessity  of  mak- 
ing him  a  party  to  the  action  of 
foreclosure.  Davia  et  al  v.  Duffie 
etal, 61.7 

FOREIGN  CORPORATION. 
See  AoTiow,  16. 

FRAUD. 

1.  Where  some  of  the  members  of  a 
firm,  without  the  knowledge  of  the 
otliers,  and  contrary  to  covenants 
in  the  articles  of  copartnership,  en- 
gage Id  other  business  and  use  the 
firm's  credit  and  means  therein, 
and  appropriate  the  profits  to  their 
own  use,  they  thereby  commit  a 
fi-aud  upon  the  firm,  Herrick  et  al. 
V.  Ames  et  aL, 115 

2  The  other  members  of  the  firm,  on 
discovering  the  facts,  may  elect  to 
have  such  business  and  its  profits 
treated  as  the  business  and  the 
profits  of  the  firm. id. 

3.  Where  the  buyer's  omission  to 
disclose  the  fact  of  his  insolvency 
or  great  pecuniary  embarrassment, 
on  applymg  to  purchase  from  one 
supposing,  and  believed  to  suppose 
the  applicant  solvent^  is  the  result 


of  a  fraudulent  purpose  to  get  pos- 
session of  goods  with  intent  not 
to  pay  for  them,  the  purchase  ia 
fraudulent;  but  where  the  omis- 
sion is  in  consequence  of  an  honest 
belief,  that  the  purchaser  can  im- 
prove his  condition,  and  will  be 
able  to  pay  for  the  goods,  the  pur- 
chase is  not  fraudulent.  King  et 
aL  V.  Phmjps  et  al., 603 

FRAUDULENT  CONVEYANCES. 

1.  A  conveyance  by  one  indebted  at 
the  time,  made  with  intent  to  con- 
tinue his  business  and  to  avoid  the 
payment  of  debts  to  be  subse- 
quently contracted,  is  fraudulent 
and  void  as  to  such  subsequent 
debts,  the  debts  existing  when  it 
was  made  not  having  been  wholly 
paid  long  before  the  failure  of  such 
grantor.     Savage  v.  Murphy  et  al., 

75 

2.  Where,  on  the  trial  by  the  Court 
without  a  jury,  of  an  action 
brought  to  set  aside  a  grant  aa 
fraudulent,  declarations  of  the 
grantor  subsequent  to  the  grant 
arfe  offered  to  impeach  testimony 
of  the  grantor  and  are  admitted 
against  objection  and  exception, 
and  it  appears  by  the  opinion  of 
the  Court  accompanying  its  deci- 
sion, and  only  by  such  opinion,  that 
the  Court,  on  determining  the 
facts,  held  and  treated  such  decla- 
rations competent  testimony  to 
establish  a  fraudulent  intent  in 
making  the  grant,  and  was  influ- 
enced thereoy,*  the  Court,  on 
appeal  from  the  judgment,  will  not 
hold  the  opinion  such  evidence  of 
the  existence  of  the  error  thereby 
declared,  as  to  interfere  with  the 
judgment  on  that  ground.  (Per 
Robertson,  J.,  Bosworth,  Ch.  J., 
amtra.} ia. 

3.  When^a  deed  is  made  with  intent 
to  defraud  creditors  by  one  at  the 
time  in  debt,  and  who  subsequent- 
ly continues  to  be  indebted,  it  is 
fraudulent  and  void  as  to  all  such 
subsequent,  as  well  as  existing 
creditors.    (Per  Hoffman,  J.)..idC 
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4.  Under  the  act  of  Congress  of  July 
29,  1850,  (U.  S.  SUtutes  at  Large, 
voL  9,  p.  440,)  a  bill  of  sale,  or 
conveyance  of  a  vessel,  is  void  as 
against  an  execution  creditor  of  the 
Tender,  unless  the  bill  of  sale  or 
conveyance  be  recorded  in  the 
oflfice  of  the  Collector  of  the  Cus- 
toms where  such  vessel  is  register- 
ed or  enrolled,  or  unless  such 
creditor,  at  the  time  of  levying  his 
execution,  have  actual  notice  of 
such  bill  of  sale  or  conveyance. 
The  Parker  AGlls  v.  Jacot  el  aL,  161 

6.  What  knowledge  of  the  insolvency 
of  a  moneyed  corporation,  or  of  a 
refusal  to  pay  its  notes  in  specie, 
is  necessary  to  defeat  a  purchase 
otherwise  bona  fide;  and  the  differ- 

.  ence  between  the  effect  of  insol- 
vency and  the  refusal  to  pay 
evidences  of  debt ; '  discussed  by 
Robertson,  J.  Eeroy  et  aL  v. 
Kerr, 194 

6.  A  debtor,  under  circumstances 
showing  great  embarrassment^  and 
bad  faith  on  his  part^  gave  to  one 
of  the  firm  who  were  his  creditors, 
an  assignment  of  a  bond  and 
mortgage,  with  money  and  a  check, 
togeuier  amounting  to  the  sum  or 
the  debt ;  and  the  partner  receiv- 
ing them  took  the  assi^ment  of 
the  bond  and  mortgage  m  his  own 
name,  charging  himself  with  the 
amount  thereof;  on  the  books  of 
the  firm :  Hddj  that  he  could  not 
be  deemed  a  lonafide  purchaser  for 
value:  Hddj  furihery  that  there 
was  enough  in  the  circumstances 
of  this  transaction  as  proved,  to  put 
him  upon  inquiry  as  to  a  prior 
assignment  by  the  same  debtor  to 
another  person ;  and  that  he  was, 
therefore,  chargeable  with  notice 
thereo£    Soyi  v.  Eoyij^ 511 

See  MORTQAGB  OF  ChA JKiS,  1-3. 

GENERAL  TERM. 

1.  When   it   may  order   reference. 

See  Aldcont,  1. 


2.  Cannot  entertain  motion  to  excuse 
from  performanc  of  judgment  of 
special  term. 

See  PRAoncE — Motion,  2. 

GRANT. 

1.  A  grant  of  a  definite  piece  of 
ground  to  be  filled  or  built  upon  as 
a  wharf,  with  all  the  profits  deriva- 
ble therefirom,  however  it  may 
entitle  the  grantee  to  prevent  an 
obstruction  to  its  use  as  a  wharf  or 
to  have  damages  for  such  an 
obstruction,  gives  no  right  to  claim 
wharfage  from  another  wharf  sub- 
sequently built  in  front,  nor  does 
such  an  obstruction  alter  or  enlarge 
the  definite  boundaries  of  the  grant. 
Van  Zandt  et  aL  v.  Mayor,  £c.,  of 
Neto  Yorkj 375 

2.  A  vote  of  the  common  council  of  a 
municipal  corporation  that  they 
will  grant  a  petition  for  a  conrey- 
ance  of  land,  upon  condition  that 
the  proposed  grantee  should  re- 
lease certain  claims,  followed  by 
his  giving  notice  to  them  of  Im 
willingness  to  do  so;  if  it  be  as- 
sumed to  amount  to  a  contract 
binding  on  the  corporation,  will 
not,  in  case  of  a  breach,  sustain  aa 
action  for  damages  by  ^e  heirs  of 
the  proposed  grantee;  nor  will  a 
court  of^  equity,  after  the  lapse  of 
seventy  years,  compel  specific  per- 
formance.   «dL 

3.  To  sustain  either  remedy,  there 
must  be  proof  of  a  tender  of  the 
release. vL 

See  AonoN,  7,  8. 


IMPRISONMENT. 

1.  The  conviction,  and  sentence  to 
the  state  prison,  of  a  party  de- 
fendant, pending  the  action  against 
him,  do  not  abate  the  action.  (Par 
BoswoRTH,  Ch.  J.)  Davit  et  td.  t. 
-  -      617 
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2.  The  statate  providing  for  the  ap- 
pointment of  trustees  of  the  estates 
of  debtors  imprisoned  for  crimes, 
(2  Rev.  Stat,  15,)  does  not  make 
it  necessary  to  have  trustees  of  the 
estate  of  an  imprisoned  debtor 
appointed,  in  order  to  foreclose  a 
mortgage  upon  his  property.  The 
appointment  of  trustees  would  not 
dispense  with  the  necessity  of 
making  him  a  party  to  the  action 
of  foreclosure. id, 

3.  Process  for  the  commencement  of 
an  action  against  a  convict  in  the 
state  prison,  may  be  served  upon 
him  in  prison.  Although  his  nght 
to  sue  is  suspended,  he  may  still  be 
sued,  and  the  suit  prosecuted  to 
judgment icL 

INJUNCTION. 

1.  The  Court  will  not  interfere  by 
injunction  to  restrain  the  collection 
of  a  tax  imposed  upon  an  individual 
in  respect  of  his  personal  property, 
upon  allegations  that  it  has  been 
illegally  imposed.  An  action  will 
not  lie  for  such  a  purpose.  The 
Muiual  Benefit  Life  Insurance  Com- 
pany V.  The  Board  of  Superviaors 
et  aL, 683 

INSURANCE. 

1.  The  defendants  insured  $10,000 
on  the  brig  Brenda,  valued  at 
$20,000,  for  one  year,  from  the 
22d  of  March,  1854  The  poUcy 
declared  that  "no  partial  loss,  or 
particular  average  shall  in  any  case 
be  paid,  unless  amounting  to  five 
per  cent,  each  passage  subject  to 
separate  average."  The  brig  sailed 
February  5,  1855,  from  Hong 
Kong,  in  China,  bound  to  Shang- 
hae  and  back  to  Hong  Kong.  She 
was  driven  into  Woosung  in  dis- 
tress; discharged  her  cargo  there, 
and  made  some  repairs,  and  in- 
curred expenses  thereby,  and  on 
the  10th  of  March  started  for  Hong 
Kong  in  ballast,  in  order  to  make 
there  the  repairs  necessary  to  ena- 
ble her  to  carry  car^,  and  was 
lost  before  reaching  nong  Kong. 


Eeldy  that  being  seawortny  when 
she  left  Hong  Kong,  there  was  no 
implied  warranty  that  she  was 
seaworthy  when  she  left  Woosung. 
Bdthaway  v.  TJie  Sun  Afutual  In- 
euranoe  Gompany^ 33 

2.  That  in  a  time  policy  there  is  no 
impHed  warranty  of  seaworthiness 
except  at  the  port  of  departure,  id, 

3.  The  iKilure  to  make  necessary  re- 
pairs at  an  intermediate  port,  does 
not,  as  a  matter  of  course,  dis- 
charge the  insurer. id, 

4.  A  survey  is  admissible  in  evidence, 
on  the  question  of  the  conduct  and 
good  &ith  of  the  master id 

5.  When  it  is  stipulated  that  the 
statements  therem  contained  are 
true,  and  shall  have  the  same  effect 
as  evidence,  and  be  subject  to  like 
objections  as  if  deposed  to  under  a 
commission,  the  statements  of  such 
survey,  as  to  the  condition  of  the 
vessel,  the  nature  and  extent  of  the 
injury  to  her,  and  the  necessity  of 
further  repairs  before  proceeding 
on  a  particular  voyage,  are  compe- 
tent as  evidence id. 

6.  The  brig,  at  the  time  she  sailed 
from  Woosung  on  her  return  to 
Hong  Kong,  being  in  a  suitable 
condition  to  make  it  safe  for  her  to 
undertake  that  voyage  in  ballast, 
and  the  master,  when  he  started, 
after  a  careful  examination  of  the 
brig  made  in  good  faith,  having 
iudged'  it  safe  to  so  proceed  with 
her  in  ballast,  and  that  such  a 
course  was  the  best  to  be  pursued 
for  all  parties  concerned,  the  de- 
fendant is  liable  for  a  loss  occurring 
on  that  voyage,  although  the  brig 
migy^^^  been  repaired  at  Woo- 
suo^^^Blaying  to  make  repairs 
unl^^^H^essels  then  undergoing 
repai^^Pe,  had  been  refitted  and 
got  out  of  the  way. id, 

7.  Where  freight  is  paid  in  advance, 
and  that  is  proved,  and  the  vessel 
is  lost  during  the  voyage,  and  the 
cargo  is  not  delivered  nor  shown 
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to  have  been  accepted,  so  that  it 
does  not  appear  that  pro  rata 
freight  was  earned,  there  is  no 
contribution  for  freight  in  general 
average. icL 

8.  What  items  are  chargeable  in  par- 
ticular and  general  average,  dis- 
missed by  Hoffman  and  Robertson, 
J.J.   id. 

0.  Whether,  in  a  time  policy,  there  is 
an  implied  warranty  of  the  sea- 
worthiness of  the  vessel  insured,  at 
the  commencement  of  the  risk, 
discussed  by  Hoffman,  J.   id. 

10.  A  policy,  which  insures  the 
plaintiffs,  "  on  account  of  whom  it 
may  concern  for  outward  ship- 
ments, and  homeward,  to  be  for 
account  of  themselves,  and  to  be 
consigned  to  them  by  invoice  and 
bill  of  lading,"  and  which  declares; 
"  no  outward  shipment  to  be  con- 
sidered insured  until  approved  and 
indorsed  on  this  policy  by  this  com- 
pany." "  Homeward  shipments  to 
be  reported  as  soon  as  ascertained. 
Also,  to  cover  such  other  risks  as 
may  be  approved  and  indorsed  on 
this  policy.  It  is  agreed  that  this 
policy  shall  also  cover  shipments 
consigned  to  the  plaintiffs,  and 
addressed  to  Veuve  A.  Merentie  & 
Co.,"  will  not  cover  a  homeward 
shipment  consigned  to  the  plain- 
tiffs, it  not  being  addressed  to 
Yeuve  A.  Merentie  &  Co.,  and 
being  consigned  by  third  persons, 
owners  thereof,  to  the  plaintiflfe  for 
sale  as  factors,  and  the  plaintiffs 
not  being  otherwise  interested 
therein.  RoQcer  et  al,  v.  The 
Oreai  Western  Insurance  Compel 
ny 222 

11.  The  defendants  bein^fl^Lpwn- 
ers  with  W.  &  Co.,  o^^^Btoka, 
obtained  a  policy,  M^^^Hl852, 
for  one  year,  in  their^^^Kames, 
for  $5,500,  on  the  interest  of  W. 
&  Co.,  therein,  (being  one-sixth,) 
loss,  if  any.  payable  to  themselves, 
and  gave  tneir  notes  for  the  pre- 
mium, which  in  case  of  loss  was  to 
be  deducted. 


October  2,  1852,  W.  &  Co.,  assigned 
all  their  property  to  plaintiffs,  who, 
by  letter,  October  20,  1852,  in- 
formed defendants  thereof  and 
stated,  "  we  wish  insurance  on  the 
1  Metoka  to  be  for  our  account 
from  October  2,  1852,  and  we  will 
be  accountable  for  the  premium 
from  that  time  to  the  expiration 
of  the  present  policies,  or  until  we 
direct  them  to  be  canceled." 

October  25th,  1852,  defendants  ac- 
knowledged receipt  of  the  letter, 
saying  "we  note  contents;  will 
forward  our  accounts  against  W. 
&  Co.  when  we  know  how  to  make 
them  out" 

November  20,  1852,  they  procured 
this  indorsement  to  be  made  on 
the  policy^  "It  is  aCTced  that  a 
change  of  mterest  shaU  not  preju- 
dice this  insurance." 

In  December,  1852,  the  defendants 
charged  in  their  books,  to  the 
plaintiffs,  the  premiimi  from  Octo- 
ber 2,  1852,  for  the  balance  of  the 
year,  and  in  January,  1853,  ren- 
dered an  account  containing  this 
charge. 

A  loss  occurred  in  December,  1852, 
and  defendants  received  the  whole 
amount,  $5,500  in  March,  1853.  In 
that  montn,  plaintiff  requested 
payment  of  the  moneys  received, 
and  defendants  insisted  on  deduct- 
ing the  whole  amount  of  their  pre- 
mium notes,  and  refused  to  pay 
only  the  balance  after  making  such 
deduction.  The  plaintiffs  drew  for 
$4,500,  which  was  paid,  and 
brought  this  suit  to  recover  the 
balance  due  without  such  deduction. 

Eddy  1.  That  the  policy  from  October 
2,  1852,  became  one  on  the  interest 
of  the  plaintiffs  as  assignees,  and 
that  they  were  entitled  to  the 
whole  sum  insured,  without  any 
liability  to  have  deducted  therefrom 
the  premium  from  the  date  of  the 
policy  to  October  2,  1852. 
2.  That  the  demand  made  and  re- 
fusal to  pay,  were  sufficient  to 
maintain  the  action.  Hoyden  et  id 
V.  JVeriTW  et  al., 234 

12.  Where  a  policy  of  insurance  is 
"on  all  passage  money  received, 
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•  *  for  passengers  on  board  "  a 
ship  named,  for  a  specified  voyage, 

*  ♦  "all  risks  to  attach  as  soon 
as  said  passengers  are  engaged  and 
paid  for,"  and  where,  by  the  sta- 
tute law  of  the  country  where  the 
policy  is  issued  and  the  passengers 
are  shipped  for  the  voyage,  the 
person  receiving  the  price  of  the 
passage  from  the  passengers,  con- 
tracts to  land  such  passengers  at 
the  port  of  destination,  free  of  any 
charge  beyond  the  passage  money 
80  received,  and  where,  after  the 
vessel  sails  on  such  voyage,  with 
passengers  who  have  paid  their 
entire  passage  money  in  advance, 
she  is  lost  with  all  the  passengers ; 
the  assured  is  entitled  to  recover 
the  amount  of  the  passage  money 
contracted  to  be  paid,  and  so  ad- 
vanced by  the  said  passengers. 
Ogden  v.  The  New  York  Mutual  In^ 
suranee  Company, 248 

13.  The  fact  that  such  statute  was 
not  in  force  when  the  poUcy  was 
issued,  but  was  passed  subsequent- 
ly, but  prior  to  a  renewal  thereof 
and  the  transaction  in  question, 
does  not  affect  the  interpretation 
and  legal  effect  of  the  policy  as 
thus  renewed. id. 

14.  In  such  a  case  the  passage  money, 
though  paid  in  advance,  can  be 
recovered  back. id, 

15.  The  fact  that  all  the  passengers 
are  lost,  and  the  possibility  that  the 
ship  owner  may  not  be  csdled  upon 
to  refund  the  passage  monev,  does 
not  affect  the  question  of  his  lia- 
bility to  the  passengers  and  their 
representatives^  nor  that  of  the 
liability  of  the  msurera. id, 

16.  Where  the  owner  of  a  ship,  hav- 
ing chartered  her  for  a  voyage, 
effected  insurance  upon  the  freight, 
earned  or  not  earned,  and  the  ship 
being  wrecked  near  her  port  of  dis- 
charcre,  the  insured  abandoned  the 
freight  to  the  insurers,  and  the 
seamen  saved  from  the  materials 
of  the  ship  enough  to  pay  their 
wages,  and  also  part  of  the  cargo, 


the  freight  on  which  was  also 
enough  to  pay  their  wages.  Meld, 
that  the  wages  were  a  charge  upon 
the  ship  and  owner,  in  exoneration 
of  the  freight  Daniels  v.  The 
AUanUe  Mutual  Insurance  Cwnpa- 
ny, 266 

17.  A  marine  policy  contained  the 
following  clause:  "In  case  of  a 
partial  loss  by  sea,  or  damage  to 
dry  goods,  cutlery  or  other  hard- 
ware, the  loss  shall  be  ascertained 
by  a  separation  and  sale  of  the 
portion  only  of  the  contents  of  the 
packages  so  damaged,  and  not 
otherwise,"  Upon  a  loss  occur- 
ring, the  agent  of  the  company 
instructed  an  auctioneer  to  sell  the 
goods,  which  was  not  objected  to 
by  the  assured.  The  auctioneers 
failed  before  paying  over  all  the 
proceeds. 

Hdd^  1.  That  the  company  were 
liable  for  the  proceeds  unpaid,  if 
it  could  be  shown  that  the  as- 
sured gave  up  the  goods  to  the 
company  to  be  sold  by  them,  and 
the  company  assumed  the  sale  and 
control  of  the  goods  as  their  own, 
and  caused  them  to  be  sold  on  their 
own  account^  or  if  it  could  be 
shown  that  they  were  delivered 
upon  an  arrangement  that  the  com- 
pany should  take  the  goods  and 
make  the  sale  at  their  own  risk ; 
but  otherwise  the  company  were 
not  liable.  Jellinghaus  v.  Tlie  New 
York  Insurance  Company,  , . .  .281 

Bdd,  2.  That  it  was  for  the  jury  to 
say  upon  the  whole  evidence  in 
this  case  whether  the  arrangements 
alleged  by  the  plaintiff  were  made, 
and  the  assistant  or  vice-president 
had  authority,  or  whether  the  acts 
of  the  vice-president  were  ratified, 
approved,  and  sanctioned  by  the 
company id, 

18.  B  seems  diat  where  an  agent  for 
several  par^  owners  of  a  vessel  who 
are  tenants  in  common,  is  by  them 
instructed  to  keep  their  respective 
interests  insured,  but  without  any 
more  specific  directions^  and  he 
takes  out  various  policies  in  his 
own  name  for  the  benefit  of  whom 
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it  may  concern,  he  may  appropri- 
ate the  policies  to  the  benefit  of  the 
respective  owners  severally,  so  as 
to  give  each  a  policy  for  his  own 
benefit  to  the  exclusion  of  the 
others.  Fowler  v.  The  AUarUic  Mu- 
tuai  Insurance  Company, 332 

19.  But  in  such  a  case,  one  part  own- 
er, to  whom  a  policy,  covering  an 
amount  corresponding  to  his  inter- 
est, has  been  appropriated  by  the 
agent  and  transferred  by  the 
written  consent  of  the  Insurance 
Company,  cannot  maintain  an  ac- 
tion on  the  pohcy  in  his  own  name 
alone,  against  the  objection  of  the 
company,  that  other  part  owners 
are  still  interested  in  the  policy, 
not  having  assented  to  such  appro- 
priation, and  that,  therefore,  they 
are  necessary  parties  to  a  determi- 
nation of  the  controversy id. 

20.  An  agreement  to  insure  a  cargo 
to  be  laden,  provided  the  vessel  sail 
within  a  given  time,  which  agree- 
ment, though  contingent  as  to  the 
amount  to  be  covered  and  the  rate 
of  premium,  provides  means  for 
ascertaining  them  with  certainty 
as  soon  as  the  lading  is  completed 
and  tlie  day  of  sailing  fixed,  is 
valid,  and  the  insurers  are  bound 
to  give  a  policy  on  the  vessel's 
sailing  within  the  given  time,  and 
the  insured  is  bound  to  pay  the 
premium  accordingly.  Bunien  v. 
T?ie  Orient  Muitud  Insurance  Com- 
panyj 448 

21.  The  issuing,  in  consequence  of 
such  agreement,  of  a  policy  con- 
taining material  errors  resulting 
fi-om  mistake  of  the  agent  of  the 
insurers  in  communicatmg  the  facts 
to  them,  and  the  agent's  error  in 
requiring  the  insured  to  pay  a  pre- 
mium which  is  less  than  the  rate 
agreed,  and  less  than  the  agent  was 
authorized  to  insure  at,  do  not 
impair  the  hability  of  the  insurers 
upon  the  original  agreement ;  and 
upon  a  loss  the  insured  may  re- 
cover on  the  agreement  to  insure, 
deducting  the  balance  of  the  pre- 
mium unpaid. id. 


22.  It  seems  that  in  an  action  of  an 
equitable  nature  upon  such  i^;ree- 
ment,  it  is  unnecessary  to  adjudge 
that  a  new  policy  be  issued. SL 

23.  The  rule  that  insurers  will  be 
held  to  have  waived  objections  to 
defects  in  the  preliminary  proofs 
presented  by  a  claimant^  it  they 
do  not  distinctly  specify  their  in- 
tention to  rely  upon  such  objoo- 
tions,  and  especially,  if  instead  of 
so  doing,  they  assert  a  distinct 
ground  of  defense,  or  only  gen- 
erally deny  their  liability,  rests 
upon  the  tendency  of  such  a  course 
to  mislead  the  dumant;  and 
insurers  who  apprise  the  claimant 
that  his  papers  are  not  proo^  and 
refer  him  to  the  policy,  are  not 
held  to  have  waived  tne  defect 
because  they  did  not  go  further  and 
specify  it;  nor  because  they,  at 
the  same  time,  took  other  objec- 
tions to  being  held  liable.  KhnbaM 
et  al  V.  The  HamHUm  Ftre  Insur- 
ance Company  J 495 

24.  Where  the  claimant  having  pre- 
sented proofs  that  were  clearly 
defective,  and  were  objected  to  by 
the  insurers,  subsequently  served 
perfect  proofs,  notifying  the  insur- 
ers that  they  were  intended  as  of 
the  time  of  the  delivery  of  the  for- 
mer proofs,  and  merely  to  obviate 
any  technical  objections.  Bidd^ 
that  an  action  brought  at  a  due 
period  after  the  service  of  the  de- 
fective proofs,  but  immediately  after 
the  delivery  of  the  second  proo% 
was  prematurely  brought id, 

25.  If  in  any  case  a  charterer  of  a 
vessel  can  be  deemed  to  have  an 
insurable  interest  in  freight^  eo 
noTmnCj  he  has  none  where  ^e 
freight  or  benefit  to  accrue  to  him 
upon  the  voyage  is,  and  must  be 
less  than  the  charter-money  paya- 
ble by  him.  Biiih  et  al.  v.  The 
New  York  Mutual  Insurance  Oon^ 
pony, 538 

26.  It  seems  that  if  the  fireight  ex- 
ceeds the  charter-money,  his  inter- 
est as  to  the  excess  is  insurable  as 
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"freight,"  provided  he  informs  the 
insurer  of  the  nature  of  the  inter- 
est (Per  Hoffman  and  Whitb, 
J.  J. ]  BoBSRTSON,  J.,  conira.) ...id, 

27.  A  policy  is  not  rendered  void  by 
an  excessive  valuation  of  the  inter- 
est covered,  if  there  was  good 
faith,  and  no  design  that  it  should 
be  a  cover  for  a  wager,  or  secure 
anything  more  than  indemnity. 
In  such  a  case  the  Court  will,  at 
most,  only  set  aside  the  valuation 
if  grossly  disproportioned,  and 
give  judgment  for  the  actual  inter- 
est (Per  Hoffman  and  Wmrfi, 
J.  J.) id, 

28.  Where,  in  the  ordinary  printed 
form  of  a  cargo  poUcy,  a  clause  was 
inserted  in  writing  by  which  the 
insurance  was  "  declared  to  be  on 
freight  earned  or  not  earned,  policy 
to  be  proof  of  interest,"  &a  Hddj 
that  the  subject  insured  was  freight 
and  not  cargo.  (Per  Robertson, 
J.) id, 

29.  A  statement  in  a  pohcy  that  the 
policy  is  to  be  proof  of  interest, 
merely  makes  it  prima  facie  evi- 
dence, and  does  not  obviate  the 
necessity  of  showing  that  the  in- 
sured clisclosed  the  nature  of  his 
interest  where  such  disclosure  is 
essential  to  insuring  the  interest 
under  the  words  used  in  the  poUcy. 
(Per  Robertson,  J.) id, 

30.  "Whether,  in  the  case  of  an  insur- 
ance on  freight,  for  a  round  voy- 
age, a  loss  on  the  inward  voyage, 
after  a  deUvery  on  the  outward 
voyage,  can  be  deemed  a  total  loss, 
quaere  f id. 

31.  Where  a  charterer  has  an  insura- 
ble interest  in  freight,  he  may  re- 
cover on  a  pohcy  thereon,  even 
though  all  the  goods  shipped  were 
his  own.    (Per  White,  J.) id, 

32.  Under  an  insurance  upon  freight, 
a  loss  is  total  when  the  proceeds 
of  the  only  goods  saved  are  all 
awarded  to  the  salvors.  (Per 
White,  J.) id, 

Bosw.— Vol.  VIII    92 


33.  The  defendants  having  issued  a 
policv  to  A.  H.  Q..  upon  property 
which,  in  fact,  belonged  to  Char- 
lotte Q.,  his  wife,  were  asked  to 
correct  this  error,  and  to  make  the 
loss  payable  to  the  wife's  mort- 
gagee ;  and  their  secretary  merely 
mdorsed  a  memorandum  that  th^ 
loss,  if  any,  was  payable  to  the 
mortgagee.  Hdd^  that  this  did  not 
amount  to  a  new  engagement  with 
the  mortgagee,  which  would  ren- 
der the  pohcy  effectual  in  favor  of 
the  latter.  Beld  further^  that  the 
mortgagee  having  accepted  the 
pohcy,  with  this  indorsement,  and 
without  a  correction  of  the  mistake 
in  the  name  of  the  insured,  it  was 
too  late,  after  a  loss,  to  alter  or 
reform.  Solms  v.  The  Rutgers  v. 
Fire  Imurance  Company j 678 

See  Conflict  of  Laws,  1. 

'   INSURANCE  COMPANY. 

1.  The  vice-president  of  an  insurance 
company  does  not,  merely  by  vir- 
tue of  his  office,  have  authority  to 
receive,  from  the  insured,  goods 
which  are  injured,  and  acfree  with 
him  that  the  same  shall  be  the 
property  of  the  company,  or  shall 
be  sold  under  the  direction  of  the 
company  and  at  their  risk,  so  as  to 
render  fiie  company  responsible  for 
the  solvency  of  auctioneers  em- 
ployed to  sell  the  goods.  Such 
authority  is  not  necessarily  involv- 
ed in  the  power  to  adjust  losses. 
JelUnghaus  v.  T?ie  New  York  Insur^ 
ance  Company, ',,  .282 

2.  Whether  a  communication  by  an 
insurance  company  to  their  agent 
having  a  general  authority  to  in- 
sure, that  they  approve  of  thq 
tariff  of  rates  which  he  has  sug- 
gested in  his  letters  to  them,  re- 
serving their  right  to  modify  tnem, 
can  be  regarded  as  any  limitation 
of  his  authority,  quaere  f  Bunten 
V.  TTie  Orient  Mutual  Insurance 
Company, 448 

3.  An  insurance  company,  issuing  a 
policy  at  the  instance  of  another 
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company  to  whom  the  original 
application  for  insurance  was  made, 
or  at  the  instance  of  the  broker 
employed  by  the  latter  to  examine 
the  premises)  are  not  chargeable 
with  notice  of  material  isciSj 
known  to  the  latter  company  and 
the  broker,  but  not  communicated 
to  the  former.  Solms  v.  The  Rul- 
ffera  Mre  Insurance  Company j .  .678 

4.  It  is  not  within  the  general  pow- 
ers of  an  agent  of  an  insurance 
company  for  issuing  poUcies  and 
receiving  the  premium  notesj  to 
waive  a  stipulation  contained  m  a 
pohcy  issued  by  him,  declaring 
that  m  case  the  note  given  for  the 
premium  should  not  be  paid  at 
maturity,  the  policy  shall  become 
void  while  the  note  remains  un- 
paid, especially  after  a  forfeiture  of 
the  policy  has  attached  by  the  non- 
payment of  the  note.  WaU  v.  The 
Borne  Inauranoe  Company y 597 

INTEREST. 

When  recoverable  in  action  for  spe- 
cific personal  property. 

See  Claim  akd  Deliyebt  of  Per- 
sonal Property,  2. 


J. 

JUDGMENT. 

See  Action,  2,  3. 
Evidence,  44. 
Practice — Judffment. 

JURISDICTION. 

Of  Superior  Court 

See  Action,  16. 

Pleadings,  Complaint,  7. 

L. 

LEASE. 

1.  An  assignee  of  a  lease,  though  the 
assignment  to  him  is  made  for  the 
benefit  of  the  creditors  of  the  as- 
signor, if  he  enter  into  possession 
of  the  demised  premises  and  use 


them  as  part  of  the  assigned  estate, 
is  liable  for  rent  accruing  during 
such  occupancy.  Morton  v.  Ptneh- 
ney, 135 

2.  Where  a  person  holding  a  lease  for 
an  unexpired  term,  assigns  all  his 
property  in  trust  for  the  benefit  of 
nis  creditors,  and  the  assignment 
does  not  disclose  the  existence  of 
such  lease,  and  it  does  not  appear 
that  the  assignee  at  the  time  of  ac- 
cepting the  assignment  was  aware 
that,  the  assignor  owned  such  a 
lease,  the  assignee  does  not  become 
liable  for  subsequently  aocming 
rent)  by  the  £Btct  that  he  enters  on 
the  premises  for  the  purpose  of 
taking  possession  of  the  goods  as- 
signed, without  any  act  manifest- 
ing an  intent  to  accept  of  the  term. 
I^wis  V.  BwrVy 140 

3.  Where  such  an  assignee  merely 
entered  to  take  an  inventory  of  as- 
signed property  being  on  the  de- 
mised premises,  and  to  remove  it; 
and  completed  the  inventory  and 
removed  the  property  on  the  third 
day  after  the  assignment  was  made, 
staying  no  longer  than  was  neces- 
sary for  that  purpose;  and  nerer 
further  or  otherwise  occupied  the 
demised  premises.  Hdd^  that  he 
did  not  tnereby  become  liable  for 
the  rent id, 

4.  In  an  action  by  the  owner  of 
leasehold  premises,  for  damages  for 
an  injury  thereto,  without  malioe, 
and  from  a  cause  which  could  be 
ascertained  and  its  continuance 
prevented  at  a  moderate  expense, 
It  is  error  to  estimate  the  damages 
at  the  difference  between  the  value 
of  the  lease  before  and  after  the 
injury.  T^rry  v.  The  2fayor,  Aa, 
of  New  York, 504 

See  Assignee. 


M. 

MONEYED  CORPORATIONa 

1.  What  knowledge  of  the  insolvency 
of  a  moneyed  corporation,  or  of  a 
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refusal  to  pay  its  notes  in  specie,  is 
necessary  to  defeat  a  purchase 
otherwise  hona  fide;  and  the  dif- 
ference between  the  effect  of  in- 
solvency and  the  refusal  to  pay 
evidences  of  debt;  discussed  by 
Robertson,  J.    JSeroy  et  aL  v.  Kerr^ 

195 

MONEY  RECEIVED. 

See  AonoM,  1,  2. 

MORTGAGE. 

See  Agejct,  5. 
foreolosure. 
Mortgage  of  Chattels. 

MORTGAGE  OF, CHATTELS. 

1.  Where  the  property  embraced  in 
a  chattel  mortgage  is  left  in  the 
possession  of  the  mortgagor,  pur- 
suant to  an  agreement  between  him 
and  the  mortgagee,  made  at  the 
time,  that  he  may  go  on  with  it  as 
before,  and  sell  it.  so  as  to  support 
his  wife  and  children,  the  mort- 
gage is,  for  this  cause,  fraudulent 
and  void.  MarsUm  v.  VuUee  et 
aL, 129 

2.  Upon  uncontradicted  testimony  of 
such  an  agreement,  it  is  error  to 
submit  it  to  a  Jury  to  determine  as 
a  question  of  fact,  whether  the 
mortgage  was  made  in  good  faith, 
and  without  intent  to  hinder,  delay 
and  defraud  creditors id, 

3.  It  is  none  the  less  fraudulent  be- 
cause the  mortgagee  was  mother  of 
the  mortgagor,  and  made  the  agree- 
ment and  left  the  property  pursu- 
ant to  it,  to  enable  the  mortgagor 
to  support  his  family id. 

4.  Creditors,  on  whose  behalf  the  at^ 
torney  of  their  debtor  has,  without 
authority  from  tham,  received  a 
mortgage  made  by  the  debtor  in 
their  favor,  may  ratify  the  act  by  a 
subsequent  assent^  and  enforce  the 
mortgage.    Brovm  et  al.  v.  Plait 

'    etaL, 324 


5.  Where  a  debtor  ihakes,  at  one  time, 
several  mortgages  upon  the  same 
chattels  to  secure  several  creditors, 
the  refusal  of  one  of  them,  on 
being  informed  of  the  mortgage  to 
him,  to  accept  it,  does  not  impair 
mortgages  accepted  by  other  credi- 
tors.   id. 

6.  The  objection,  that  a  chattel  mort- 
gage, executed  in  another  State, 
was  void  for  illegally  reserving  the 
right  to  retain  possession  and  to 
sell  the  goods  as  part  of  the  mort- 
gagor's stock  in  trade,  cannot  be 
raised  on  appeal  from  a  judgment, 
if  not  taken  at  the  trial id, 

7.  Nor  can  such  a  ground  of  objec- 
tion be  available  where  the  mort- 
gagor, before  any  creditor  ques- 
tioned the  validity  of  the  mortgage, 
delivered  the  chattels  to  the  mort- 
gagee, waiving  his  claim  to  the 
possession  and  to  the  period  of 
credit,  and  authorizing  an  immedi- 
ate sale. .    id, 

8.  Under  the  provision  of  the  Laws 
of  1833,  ch.  279,  (2  Rev.  Stat,  3d 
ed.,  196,)  which  requires  chattel 
mortgages  to  be  refiled  annually, 
"together  with  a  statement  exhi- 
biting the  interest  of  the  mortgagee 
in  the  property  thereby  claimed  by 
him  by  virtue  thereof,"  a  statement 
is  sufficient  which  annexes  and  re- 
fers to  another  document  filed  with 
it,  if  tlie  two  papers,  read  together 
in  connection  with  the  original 
mortgage,  disclose  the  interest  of 
the  mortgagee  intelligibly.  Burs 
v.  Waterhury^ 396 

9.  On  refiling  a  chattel  mortgage, 
which,  by  its  terms,  was  given  to 
secure  the  payment  of  notes,  and 
also  to  secure  the  mortgagee  against 
outstanding  liabilities,  the  state- 
ment annexed  was  that  the  amount 
of  the  unpaid  notes  constituted  the 
amount  of  the  mortgagee's  interest, 
and  made  no  reference  to  any  claim 
that  the  mortgage  was  held  as  a 
security  against  the  outstanding 
liabilities.  Such  outstanding  lia- 
bilities tlien,  in  fact,  existed,  and  a 
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copy  of  an  agreement  between  the 
parties,  which  was  annexed  and 
filed  with  the  statement  and  re- 
ferred to  in  it,  stated  that  the  mort- 
gage was  given  to  secure  such  out- 
standing liabilities.  But  this  agree- 
ment was  made  some  months  befoie 
the  making  and  fiUng  of  the  state- 
ments Eeld^  that  as  against  subse- 
quent purchasers,  the  renewal  of 
the  mortgage  was  good  as  to  the 
amount  claimed  as  due  upon  the 
notes;  but  it  was  not  good  as  to 
any  of  such  outstanding  liabili- 
ties.   id, 

10.  An  understatement  of  the  amount 
due  does  not  affect  the  validity  of 
the  mortgage  as  to  the  amount 

-.  which  is  stated;  but  the  mortga- 
gee cannot,  as  against  the  parties 
designed  to  be  protected  by  the 
statute,  afterwards  claim  that  any 
greater  sum  is  secured  by  the  mort^ 
gage,  than  is  mentioned,  in  terms 
or  by  intelligible  reference,  in  his 
statement id, 

11.  Notice  of  the  fact  to  render  such 
a  defective  statement  sufficient  as 
against  subsequent  piuxjhasers, 
must  be  actual  notice,  not  merely 
of  the  mortgage,  but  of  the  actual 
amount  for  which  the  mortage 
was  held  as  security  when  they 
purchased id. 

12.  A  chattel  mortgage  was  given  to 
secure,  among  otner  things,  liabili- 
ties of  the  mortgagor  assumed  by 
the  mortgagee,  and  the  schedule 
annexed  specified  money  paid  for 
taxes  to  the  amount  of  $300,  and 
the  complaint  in  an  action  to  fore- 
close the  mortgage  claimed  only 
the  payment  so  specified;  but  on 
the  trial  proof  was  received,  with- 
out objection,  of  the  payment  of 
another  tax,  and  its  recovery  was 
allowed.  Hdd,  that  this  was  error, 
for  as  against  subsequent  purchas- 
ers not  having  any  notice  of  the 
mistake  by  which  this  other  tax 
was  omitted,  only  the  amount  spe- 
cified in  the  schedule  could  be  re- 
covered.   id. 


13.  The  purchasers  of  personal  pro- 
perty upon  which  there  is  a  valid 
chattel  mortgage,  who  consume  or 
sell  a  part  of  the  property,  so  that 
what  remains  does  not  produce 
sufficient  to  satisfy  the  mortgage 
debt,  may  be  held  personally  liable 
for  the  deficiency '  ...id. 

14.  This  is  so  even  though  they  took 
the  property  in  hostility  to  the 
mortgage,  and  denying  that  it  was 
an  existing  Uen. id. 

15.  In  an  action  by  a  mortgagee  of 
chattels  to  foreclose  the  mortgage 
and  to  obtain  a  personal  judgment 
for  the  debt,  subsequent  purchasers 
of  the  mortgaged  property  cannot 
avail  themselves  of  a  demand  in 
favor  of  the  mortgagor,  against  the 
mortgagee,  as  a  counterchdm.  .  .idL 

See  Action,  11. 

MUNICIPAL  CORPORATIONa 

See  EviDENOE,  32. 


NEGLIGENCE. 

1.  Where  a  contractor  for  doing  the 
mason  work  in  the  erection  of  a 
house  on  a  public  street  in  the  city 
of  New  York,  makes  a  sub-con- 
tract with  a  third  person  to  make 
necessary  excavations,  &c.,  and  the 
sub-contractor  leaves  his  excava- 
tions in  the  sidewalk  unprotected, 
so  that  a  traveler,  without  fault  on 
his  part,  falls  therein  and  is  in- 
iured,  the  original  contractor  is 
Uable  to  the  person  injured,  not- 
withstanding the  sub-contractor 
covenanted  to  prevent  all  accident, 
by  proper  precautions,  and  to  be 
responsible  for  all  damages  caused 
by  internipting  the  sidewalk.  Creed 
et  aL  V.  Hariman^ 123 

2.  Whether  the  firemen  of  the  city 
of  New  York,  being  incorporated 
and  charged  with  the  duty,  and 
furnished  with,  and  with  the  con- 
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trol  of  the  necessary  means  to  ex- 
tinguish £res,  are  liable  to  the 
owner  of  property  burned  for  loss 
arising  from  their  negligence  in 
the  use  of  means  to  put  out  a  fire, 
qwoeref  Moti  v.  The  Hudson  River 
BcaLroad  Company^ 345 

3.  One  who  suffers  injury  by  a  defect 
in  water  pipes  upon  premises  ad- 
joining his  own,  cannot  recover 
damages  therefor  without  evidence 
of  original  defects  in  the  pipes,  or 
of  want  of  care  in  discovering  or 
repairing  known  defefcts.  Terry  v. 
Mayor,  dx.j  of  New  York, 504 

See  Bill  of  Lading,  2. 
Eailroad  Compant. 

NEW  TRIAL. 

1.  Where  a  complaint  states  as  a 
cause  of  action,  a  contract  between 
defendant  and  H.  C,  for  the  sale 
and  delivery,  by  the  latter,  of  a 
specified  quantity  of  lumber,  part 
performance  thereof,  and,  a  subse- 
quent material  modification  of  the 
contract  by  those  parties,  atd  sub- 
sequently thereto,  an  assignment 
by  H.  C.  to  the  plaintiffs  of  the 
contract  as  thus  modified,  and  of 
the  lumber  to  be  delivered  under 
it  and  a  subsequent  offer  by  the 
plaintifis  to  perform,  and  a  refusal 
by  the  defendant;  and  the  proof  is 
that  H.  0.  assigned  to  the  plaintiffs 
before  the  alleged  modification, 
and  tiiat  such  modification,  if  any 
there  was,  was  by  an  agreement 
between  the  plaintiffs  and  defend- 
ant, a  verdict  against  the  defendant 
will  be  set  aside  upon  terms;  al- 
though the  objection  does  not  ap- 
pear to  have  been  taken,  that  on 
such  pleadings  and  proofs,  the 
plaintiffs  comd  not  recover;  the 
merits  of  the  case  upon  the  evi- 
dence alone,  not  appearing  to  be 
clear  against  the  defendant  Cur- 
^etal  V.  i/ar5A<z2Z,....   22 

2.  Where  an  action,  to  recover  a 
sum  alleged  to  be  due  fbr  work 
and  labor  done  by  the  plaintiffs  for 
the  defendants,  and  at  their  request, 


is  tried  before  a  referee  who  finds 
for  the  plaintiffs  the  sum  claimed, 
and  his  report  contains  a  statement 
of  the  matters  of  fact  found  by 
him,  and  many  of  such  matters  are 
not  embraced  within  ^e  terms  of 
the  issue,  and  the  report  does  not 
in  terms  pass  upon  the  substance 
of  the  issue  made  by  the  pleadings, 
and  the  evidence  in  the  case  would 
not  warrant  a  finding  of  such  issue, 
in  its  substance,  in  the  plaintiffs' 
favor;  and  many  of  the  material 
facte  specified  as  found,  are  con- 
trary to  evidence,  the  report  will 
be  set  aside  and  a  new  trialgranted. 
SackeU  et  aL  v.  The  New  York  and 
New  Haven  jRdUroad  Company,  228 

3.  In  an  action  for  trespass,  in  wrong- 
fiilly  entering  the  plaintiff's  office, 
and  there  making  a  disturbance 
and  a  violent  assault  upon  the 
plaintiff's  clerk,  it  aopeared  that 
the  defendant  went  tnere  for  the 
purpose  of  demanding  payment  of 
a  small  debt,  with  uie  malicious 
intent  of  provoking  a  quarrel  with 
the  clerk  in  case  he  was  not  paid: 
and  that  he  assaulted  and  wounded 
the  clerk  in  pursuance  of  this  in- 
tention. Hdd,  that  a  verdict  of 
$400  damages  was  not  excessive. 
Walker  v.    WUaon, 586 

NEW  YORK,  CITY  OF. 

1.  Where  in  proceedings  to  open  a 
public  place  between  designated 
streets  m  the  city  of  New  York, 
by  widening  one  of  said  streets 
and  closing  a  part  thereof,  pur- 
suant to  the  statutes  in  that  be- 
half, the  commissioners  report  that 
a  part  of  one  of  said  streete  (de- 
scribing it)  "is  required  for  the 
purpose  of  being  closed,  and  vest- 
ing the  same  to  the  use  of  the 
Mayor,  Aldermen  and  Common- 
alty of  the  city  of  New  York," 
and  award  a  specified  sum  for 
damages  to  be  paid  to  the  owner 
therefor,  and  such  owner,  with 
knowledge  of  the  proceedings  and 
of  the  fact  that  sucn  sum  is  award- 
ed to  be  paid  as  damages  for  divest- 
ing his  title  and  vesting  it  in  Hie 
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corporation,  accepta  the  sum  so 
awarded,  he  ib  tnereby  estopped 
from  alleging  that  he  did  not  con- 
sent to  such  proceedings,  and  that 
the  title  to  such  premises  did  not 
become  vested  in  the  corporation. 
Sherman  v.  McKeon^ 103 

2.  Where  a  contractor  for  doing  the 
mason  work  in  the  erection  of  a 
house  on  a  pubUc  street  in  the  city 
of  New  York,  makes  a  sub-con- 
tract with  a  third  person  to  make 
necessary  excavations,  &c.,  and  the 
BUb-contractor  leaves  his  excava-* 
tions  in  the  sidewalk  unprotected, 
80  that  a  traveler,  without  fault  on 
his  part,   falls  therein  and  is  in- 

i'ured,  the  original  contractor  is 
iable  to  the  person  injured,  not- 
withstanding the  sub-contractor 
covenanted  to  prevent  all  accident, 
by  proper  precautions,  and  to  be 
responsible  for  all  damages  caused 
by  interrupting  the  sidewalk.  Creed 
et  aL  v.  HaHman^ 123 

3.  As  between  the  grantor  and 
grantee,  the  presumption  as  to 
ownership  of  land  within  the  lim- 
its of  a  nighway,  is  the  same  in 
the  city  and  county  of  New  York 
as  in  other  parts  of  the  State,  at 
least  in  respect  to  a  highway  lying 
in  a  rural  or  farming  section  of  the 
county.  One  who  owns  both  sides 
of  the  highway,  is  to  be  presumed 
entitled  to  the  fee  of  the  road.  Van 
Amringe  et  ux«  v.  Barnett^ . . .  .357 

4.  Upon  the  discontinuance  of  an  old 
road,  in  the  city  and  county  of  New 
York,  the  fee  is  not  in  the  corpo- 
ration, but  presumptively  in  the 
owners  of  the  adjoining  land id. 

6.  Before  the  Montgomerie  Charter 
of  1730,  the  corporation  of  the  city 
of  New  York  did  not  own  and 
could  not  grant  land  under  water 
on  ihe  East  river,  below  low- water 
mark :  and  although,  by  that  char- 
ter, they  became  owners  of  land 
under  water,  extending  four  hun- 
dred feet  below  low-water  mark, 
their  previous  grantee  of  land  upon 
the  shore,  with  the  right  to  build 


a  T^harf  thereon,  did  not  acquire 
thereby  a  pre-emptive  right  to  a 
grant  of  the  land  under  water,  in 
front  of  such  whar£  Van  ZanoU 
et  al.  V.  The  Mayor^  <fec.,  of  New 
York,   375 

6.  The  corporation  in  1692  granted 
land,  bounded  on  the  East  river, 
with  the  usual  covenants,  and  with 
a  provision  that  the  grantee  should 
make  and  maintain  a  whar^  along 
low-water  mark,  to  be  a  public 
street,  and  with  a  further  covenant 
that  if  he  performed  this  condition, 
he  and  his  heirs  and  assigns  should 
have  and  enjoy  all  the  profits,  &c., 
of  the  whar£  Hdd,  that  the  right 
of  the  grantee  to  the  wharfage  lay 
in  grant  and  not  in  covenant 
merely,  and  was  part  of  the  sub- 
ject granted,  and  passed  with  the 
fee  of  the  land. id. 

7.  The  corporation  having  subse- 
quently become  the  owner  of,  and 
having  leased  the  land  in  front  of 
their  grantee's  wharf,  to  a  third 
person,  giving  him  permission  to 
fill  in  the  same  and  enjoy  the 
wharfage  upon  the  new  front  thus 
made,  which  he  accordingly  did. 
Hdd^  that  the  claim  of  damages 
which  vested  in  the  grantee  by  the 
destruction  of  the  wharf;  was  a 
mere  chose  in  action,  and  on  his 
death  passed  to  his  personal  repre- 
sentatives, not  to  his  heirs  and 
devisees;  and  that  any  recovery 
thereon  would  be  ,for  the  entire 
damages  for  the  whole  injury,  and 
successive  actions  could  not  be 
brought,  as  in  the  case  of  continn- 
ing  trespasses id. 

8.  A  grant  of  a  definite  piece  of 
ground  to  be  filled  or  built  upon 
as  a  whar^  with  all  the  profits  de- 
rivable therefrom,  however  it  may 
entitle  the  grantee  to  prevent  an 
obstruction  to  its  use  as  a  wharf  or 
to  have  damages  for  such  an  ob- 
struction, gives  no  right  to  claim 
wharfage  from  another  wharf  sub- 
sequenUy  built  in  front^  nor  does 
such  an  obstruction  alter  or  en- 
large the  boundaries  of  the  grant  tdL 
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9,  The  corporation  of  the  city  of  New 
York  are  not  liable  either  as  the 
creators  or  as  the  continucrs  of  a 
nuisance  resulting  from  defects  in 
a  public  school  building.  The 
Board  of  Education,  and  not  the 
corporation,  are  the  erectors  and 
custodians  of  those  buildings.  Ter- 
ry V.  Mayor ^  <fcc,  of  New  York,  504 

10.  Nor  are  the  corporation,  as  own- 
ers of  the  Croton  aqueduct,  liable 
for  injuries  which  arise  from  de- 
fects in  the  lateral  service  pipes 
inserted  by  consumers  of  water  in 
the  main  street  pipes  of  the  aque- 
duct   id. 

Liability  of  Fire  Companies  in. 
See  iPiBS  CoMPAirr. 

NOTICE. 

1.  A  debtor,  under  circumstances 
showing  great  embarrassment,  and 
bad  faiUi  on.  his  part,  ^ave  to  one 
of  the  firm  who  were  his  creditors, 
an  assignment  of  a  bond  and  mort- 
gage with  money  and  a  check, 
together  amounting  to  the  sum  or 
the  debt;  and  the  partner  receiv- 
ing them  took  the  assi^ment  of 
the  bond  and  mortgage  m  his  own 
name,  charging  himself  with  the 
amount  thereof,  on  the  books  of 
the  firm.  Edd,  that  he  could  not 
be  deemed  a  hona  fide  purchaser 
for  value.  Bdd  further,  that  there 
was  enough  in  the  circumstances 
of  this  transaction  as  proved,  to 
put  him  upon  inquiry  as  to  a  prior 
assignment  by  the  same  debtor  to 
anomer  person;  and  that  he  was, 
therefore,  chargeable  with  notice 
thereof    ffoyt  v.  Eoyt, 511 

2.  An  insurance  company,  issuing  a 
policy  at  the  instance  of  another 
company  to  whom  the  original  ap- 
plication for  insurance  was  made, 
or  at  the  instance  of  the  broker 
employed  by  the  latter  to  examine 
the  premises,  are  not  chargeable 
with  notice  of  material  facts, 
known  to  the  latter  company  and 
the  broker,  but  not  communicated 


to  the  former.    Sohns  v.  The  Rut- 
gen  Fire  Inmrance  Company ^ .  .578 

Of  time  and  place  of  investiga- 
tion by  arbitrator,  essent^ 
See  Arbitration. 

NUISANCE. 

1,  One  who  suffers  injury  by  a  defect 
in  water  pipes  upon  premises  ad- 
joining his  own,  cannot  recover 
damages  therefor,  without  evidence 
of  original  defects  in  the  pipes,  or 
of  want  of  care  in  discovering  or 
repairing  known  defects.  Terry  v. 
Mayor,  dx.,  of  New  York, 504 


P. 

PARTNERS  AND  PARTNER- 
SHIP. 

1.  Where  some  of  the  members  of  a 
firm,  without  the  knowledge  of  the 
others,  and  contrary  to  covenants 
in  the  articles  of  copartnership, 
engage  in  other  business  and  use 
the  firm*s  credit  and  means  there- 
in and  appropriate  the  profits  to 
their  own  use,  they  thereby  com- 
mit a  fraud  upon  the  firm.  Berrick 
V.  Ames  et  aL, 115 

2.  The  other  members  of  the  firm,  on 
discovering  the  facts,  may  elect  to 
have  such  business  and  its  profits 
treated  as  the  business  and  the 
profits  of  the  firm id, 

3.  If  claimed  and  adjudged  to  be 
treated  as  the  business  of  the  firm, 
in  stating  an  account,  in  respect 
thereto,  those  who  prosecuted  it, 
must  be  credited  with  moneys  paid 
for  the  property  used  in  it id. 

4.  The  practice  and  concealment  of 
such  a  fraud,  and  a  discovery  of  it 
subsequent  to  a  settlement  of  ac- 
counts between  the  partners,  give        \ 
a  right  to  the  defrauded  partners 

to  have  the  account  opened,  and  an 
accounting  in  respect  to  such  busi- 
ness.   id 
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6.  The  absolute  transfer,  by  one  part- 
ner, of  the  whole  property  of  the 
firm,  to  break  up  the  f&m,  without 
the  consent  of  the  other,  which 
could  speedily  have  been  obtained 
or  refused,  is  not  within  a  partner's 
power.  Kimball  et  al.  v.  Hamilton 
Hre  Insurance  Company , 495 

6.  Where  there  was  some  evidence 
of  the  existence  of  a  partnership  at 
the  date  of  a  policy,  by  which  the 
alleged  partners  were  msured,  and 
the  defendants  did  not  except  to 
the  charge  of  the  Judge  by  which 
the  Jury  were  instructed  as  to  the 
tests  of  partnership.  B^d^  that  a 
ludgment  on  a  verdict  finding  the 
alleged  partnership  to  have  existed, 
should  not  be  reversed  on  appeal 
merely  because  some  of  the  tests 
of  partnership  laid  down  by  the 
Judge  were  doubtfiiL ".td 

See  Pleadirob — gnawer ^  4-6. 

PAYMENT  INTO  COURT. 

See  Praotiob  —  Paymefni  into  Court, 

PERSONAL  REPRESENTA- 
TIVES. 

Of  deceased  plaintiff  in  a  judgment, 
may  bring  action  on  the  judgment. 

See  Action,  19-21. 

PLEADINOS. 

1.  CompkUnL 

2.  Answer. 

3.  CoiinterdainL 

1.  Complaint 

2.  Where  the  complaint  alleges  an 
agreement  between  the  defendant 
and  A.,  and  an  assipiment  of  it  by 
A.  to  tne  plaintiff,  the  plaintiff  can- 
not recover  by  proving  such  an 
agreement  between  himself  and  the 
defendant  (Pisr  Bosworth,  Ch.  J.) 
Curtiss  et  aL  v.  Marshall, 22 

3.  An  objection  taken  at  the  trial, 
that  a  complaint  does  not  state 


facts  sufficient  to  constitute  a  cause 
of  action,  is  not  available  on  an 
appeal  fl"om  the  judgment,  where 
the  defect  is  supplied  by  evidence 
at  the  trial — and  especially  is  this 
so,  when  the  defect  is  one  which 
should  be  remedied  by  a  motion  to 
make  the  complaint  more  definite, 
and  certain.    Morton  v.  Pinckn^, 

135 

4.  Under  a  complaint  claiming  title 
to  land,  and  demanding  a  judgment 
establishing  it  and  directing  a  con- 
veyance fi"om  the  defendant^  the 
plaintifis  cannot  recover  damages 
on  proving  merely  a  breach  of  a 
covenant  as  to  adjacent  premises.- 
Van  Zandt  et  aL  v.  The  Mayor,  dsc^ 
of  New  York, 375 

5.  Under  a  complaint  alleging  that 
defendant  wrongfully  took  and  de- 
tained goods,  to  the  damage  of  the 
plaintiff  $5,000,  but  without  any 
allegation  of  special  damage,  the 
plaintiff  may  recover  damage  fi-om 
depreciation  resulting  by  reason  of 
the  lapse  of  time.     Young  v.  WStd, 

486 

6.  Under  such  a  complaint,  evidence 
that  the  goods  depreciated  firom 
change  in  the  market  value  orfix>m 
decay  arising  fi-om  inherent  causes, 
and  not  resulting  fi-om  any  neglect 
on  the  part  of  the  defendants,  is 
admissible ii 

7.  In  an  action  in  the  Superior  Court 
of  the  City  of  New  York,  against  a 
foreign  corporation,  where  the 
complaint  states  a  cause  of  action 
of  which  the  Court  has  jurisdiction, 
it  is  unnecessary  to  aver  that  the 
plaintiff  resides  within  the  City  of 
New  York,  fencer  v.  The  Rogers 
Locomotive  and  Machine  Works,  612 

8.  Where  the  complaint  against  the 
indorser  of  a  promissory  note, 
alleges  due  demand,  non-payment 
and  protest,  and  that  the  defendant 
had  due  notice  of  such  non-pay- 
ment and  protest,  it  is  sufficient, 
without  averring  notice  of  the  de- 
mand also. id 
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SL  a  oomplaint  m  an  action  to  re- 
cover damages  from  brokers,  which 
shows  that  they  purchased  stock 
for  the  plaintifij  to  be  delivered  to 
him  at  his  option  within  a  specified 
time,  but  sold  it  meanwhile  against 
his  express  instructions,  need  not 
aUege  a  demand  and  tender  on  the 
part  of  the  plaintiff.  It  is  the  duty 
of  such  agents  to  keep  the  stock 
on  hand.    Clark  v.  MeigSy 689 

10.  The  allegation  that  defendants 
sold  it,  may  be  deemed,  on  demur- 
rer to  imply  that  they  had  per- 
fected the  sale  by  delivery.  . . .  .td. 

2.  Arifwer, 

L  In  an  action  by  the  receiver  of  a 
banking  incorporation  against  the 
indorser  of  a  note,  an  answer  alleg- 
ing that  the  bank  of  which  plain- 
tiff is  receiver,  discounted  the  note 
on  which  he  sues,  upon  a  corrupt 
agreement^  against  the  form  of  the 
statutes,  that  the  defendant  should 
receive  $300  (the  amount  of  the 
note  being  $500,  and  it  being  pay- 
able three  months  from  its  date), 
and  leave  the  remaining  $200  in 
the  bank  until  the  note  became 
due,  then  to  be  applied  towards  its 
payment  sufficiently  states  the  de- 
fense of  usury.  Buiierwarih  v. 
Pecareettl,  671 

2.  The  allegation  that  the  note  was 
discounted  (when  unaccompanied 
b^  other  averments),  imports  a 
discount  at  a  legal  rate  of  mterest, 
for  the  time  the  note  then  had  to 
run.  If  plaintiff  desired  more  spe- 
cific details,  his  remedy  was  by 
motion. id, 

3.  That  an  answer,  though  verified 
and  confined  to  a  denial  of  the 
allegations  of  the  complaint,  may 
be  struck  out  as  sham.  ChjUn  et 
aL  V.  Qriffin^ 689 

4;  Where  the  complaint  on  a  bill  or 
note  alleges  that  the  defendants 
were  partners,  and  as  such' made 
it^  an  answer  simply  denying  that 

Bosw.— Vol.  Vni    93 


they  made  it  admits  the  partner- 
ship.   FowrchUd  V.  Rushmore  et  al. 


5.  Such  answer  may  be  struck  out  as 
sham  on  proof  that  one  of  the  de- 
fendants made  the  note  in  the  firm 
name. tdL 

6.  It  is  not  an  answer  to  such  motion 
to  show  that  tlie  note  was  made 
after  the  dissolution  of  the  firm,  if 
the  plaintiffs  show  a  previous 
course  of  dealing  between  them 
and  the  firm,  and  the  defendants 
do  not  show  that  plaintiffs  had  anj 

•  notice  of  the  dissolution.  . 


"i 


3.  Cowderdcdm, 


1.  In  an  action  on  a  bond  given  to 
secure  rent  reserved  by  a  covenant 
in  a  lease,  a  demand  against  the 
plaintiff  for  a  wrongfiil  conversion 
in  removing  from  the  demised 
premises,  fixtures  placed  there  by 
the  tenant,  one  of  the  defendants, 
but  of  which  the  lease  did  not  con- 
template the  erection  nor  provide 
for  Uie  privilege  of  removal,  is  not 
available  as  a  counterclaim.  The 
Mayor,  <fca,  of  K  T.  v.  The  Parker 
Vein   Steamship    Company  et  aL, 

300 

2.  Such  a  demand  cannot  be  made  a 
demand  arising  on  contract,  within 
the  meaning  of  subdivision  2  of 
section  150  of  the  Code  of  Pro- 
cedure, by  the  fiction  of  waiving 
the  tort  and  proceeding  upon  an 
implied  promise  to  pay  for  the 
goods  taken ;  but  even  if  this  could 
be  done,  there  can  be  no  recovery 
upon  it  as  upon  contract  where  it  is 
afieged  in  the  answer  as  a  tort  m2L 

3.  Nor  is  such  a  demand  a  cause  of 
action  arising  out  of  the  contract 
or  transaction  set  forth  as  the 
foundation  of  plaintiffs'  claim,  or 
connected  with  the  subject  of  the 
action  within  the  meanmg  of  sub- 
division 1  of  the  same  section. .  .id 

4  A  demand  not  set  up  as  a  counter- 
claim in  the  answer,  cannot  be  re- 
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coTered  m  iocL    Bun  t.  WctUr' 
bury  et  aL, 396 

5.  In  an  action  by  a  mortgagee  of 
chattels  to  foreclose  the  mortgage 
and  to  obtain  a  personal  judgment 
for  the  debt,  sabseqnent  purchas- 
ers of  the  mortgaged  property 
cannot  arail  themselves  of  a  de- 
mand in  favor  of  the  mortgagor 
against  the  mortgagee,  as  a  counter- 
claim  id. 

6.  In  an  action  by  a  corporation,  de- 
fendant set  up  as  a  counterclaim 
that  he  had  been  a  member  of  a 
joint-stock  association,  and  that 
the  other  members  of  it,  in  viola- 
tion of  their  by-laws,  sold  their 
shares  to  the  corporation  who  were 
plaintiffs^  and  that  they  now  con- 
stituted that  body;  and  that  by 
reason  of  such  sale  defendant's 
shares  became  worthless.  Hddf 
that  this  did  not  constitute  a  coun- 
terclaim against  the  corporation. 
The  New  York  Ice  Oompany  v. 
PkrkeTj 688 

See  'BnimscBj  34. 
PRACTICK 

1.  Parties, 

2.  Service, 

3.  Arrest. 

4.  AiUichmeni. 

6.  Payment  into  CovH. 

6.  Security  for  oosts. 

7.  Motion. 

8.  lyial 

9.  Bcceptiona. 

to.  Questions  of  fact, 

11.  Variance. 

12.  Judgment. 

13.  AppedL 

1.  Parties. 

1.  In  an  action  brought  by  husband 
and  wife  to  recover  possession  of 
land,  the  plaintiffs  claimed  as  own- 
ers in  right  of  the  wife.  On  the  trial, 
the  defendants  offered  in  evidence 
an  appointment  made  by  the  hus- 
band and  wife,  which  recited  an 
ante-nuptial   agreement    between 


them  and  S.^  to  the  effect  that  not- 
withstanding the  intended  mar- 
riage, the  real  and  personal  proper- 
ty of  the  wife  riiottld  remain  her 
separate  estate;  reserving  power 
to  the  husband  and  wife  to  dis- 
charge the  said  S.,  or  substitute 
other  persons  in  Ins  place,  which 
appointment  thereupon  declared 
said  Sw  disduu^ed,  and  substituted 
A.  in  his  place.  The  defendants 
also  offered,  with  this  ]^>pointment, 
a  written  acceptance  signed  by  A., 
in  which  he  described  himself  as 
trustee  for  the  property  and  effects 
of  the  wife ;  but  these  instniments 
did  not  otherwise  describe  either 
of  these  persons  as  trustees^  nor 
recite  any  conveyance  to  or  title  in 
them;  and  the  defendants  offered 
no  other  evidence  on  these  points. 
ffdd,  that  tliis  evidence  was  pro- 
perly excluded.  In  order  to  raise 
the  objection  that  the  pJaiutiffs  had 
not  capacity  to  sue,  it  must  be 
taken  in  the  answer,  and  could  not 
be  raised  for  the  first  time  on  the 
triaL  This  evidence,  nK>reover, 
did  not  show  that  the  legal  title 
was  not  in  the  plamtiffk  Vim 
Amringe  et  ux.  v.  BcmMU,  . . .  .357 

2.  Whether  the  action  is  broaght  in 
the  name  of  the  trastee,  or  the 
cestui  que  imstj  is  a  matter  not 
affecting  the  substantial  rights  of 
the  defendant id 

See  EvmsNOS,  12. 
ImsiTRANciE,  18, 

2.  Service, 

1.  Process  for  the  commencement  of 
an  action  against  a  convict  in  the 
State  prison,  may  be  served  upon 
him  in  the  prison.  Althoogh  his 
right  to  sue  IS  suspended,  he  may 
still  be  sued,  and  the  suit  proee- 
outed  to  judgment  Davis  et  id.  v. 
jD«»^etaL, 617 

2.  a  seems,  that  the  delivery  of  a 
summons  to  the  Sheriff  with  intent 
that  it  ^aB  be  served,  if  in  fact 
served  within  sixty  days  there- 
after, is  equivalent  to  the  actual 
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conunenoement  of  the  action  within 
the  meaning  of  the  statute  of  limi- 
tationSy  although  the  cause  of  action 
on  which  the  action  is  brought 
aocraed  before  the  enactment  of 
the  CJode  of  Procedure. id. 

3.  ArrtsL 

1.  After  a  judgment  has  been  yacated 
on  the  application  of  the  defend- 
antj  with  leave  to  him  to  answer, 
-which  he  does;  and  witii  a  pro- 
vision that  the  judgment  shall, 
however,  stand  as  security,  it  is  no 
longer  to  be  regarded  as  a  judg- 
ment within  the  meaning  of  the 
provision  of  section  183  of  the 
Code  of  Procedure,  which  autho- 
rizes orders  of  arrest  to  be  made 
only  before  judgment  The  de- 
fendant continues  liable  to  arrest, 
ui  a  proper  case,  until  the  litigation 
ends  in  a  judgment  which  finally 
determines  the  rights  of  the  parties 
in  the  action.  MoU  v.  The  Union 
Bank,   591 

2.  An  order  of  arrest,  issued  as  a  pro- 
visional remedy  under  the  Code, 
may  be  made  returnable  within  a 
specified  period  after  the  arrest  of 
the  defendant  It  is  not  essential 
to  name  a  day  certain.    The  Con- 

N    UnanialBank^.DeMaU, 696 

4.  AUadim&nt 

1.  A  Sheriflf  having  levied  on  proper- 
ty under  an  execution,  subsequently 
attached  the  same  property,  in  an 
action  in  which  both  the  plaintiff 
and  the  defendant  in  the  action  in 
which  the  execution  issued,  were 
sued  as  joint  debtors,  and  the  Sheriff 
afterwards  sold  the  property  under 
the  execution.  It  appearing  that 
he  was  about  to  pay  the  proceeds  to 
the  execution  creditor,  the  attach- 
ment creditors  obtained  an  order 
requiring  the  Sheriff  to  deposit  the 
money  with  a  trust  company,  sub- 
ject to  the  order  of  the  Oourt 

Wd^  on  appeal,  that  the  order  was 
irregular.  In  the  absence  of  proof 
that  the  Sheriff  and  his  sureties  were 
irresponsible,  he  oould  not  be  re- 


quired to  part  with  the  property 
attached.  The  Code  directs  the 
Sheriff  to  keep  the  attached  pro- 
perty or  its  proceeds,  and  to  satisfy 
the  judgment,  if  any,  out  of  it,  and 
the  Court  will  not^  unless  he  is  ir^ 
responsible,  order  him  to  pay  the 
proceeds  into  Court  at  the  mstance 
of  the  defendant  m  such  a  case. 
Dodge  v.  P<yrter, 696. 

6.  Payment  into  Conrt 

1.  Under  a  decree  that  the  plaintiff  is 
entitled  to  redeem  from  a  mortgage, 
and  to  have  a  conveyance  thereor 
with  covenants  against  the  grantor's 
acts,  upon  pa^rment  of  a  specified 
sum,  the  plaintiff  is  not  bound  to  pay 
the  redemption  money  unless  the  de- 
fendant complies  with  the  directions 
of  the  decree  respecting  a  convey- 
ance. Hence  the  inability  of  the  de- 
fendant to  convey  or  to  give  a  cove- 
nant against  his  own  acts,  which 
will  not  be  broken  in  its  inception, 
is  not  a  ground  for  granting  plaintiff 
leave  to  pay  the  money  into  Court^ 
instead  of  tendering  it  to  defendant 
Davis  et  al  v.  Dujfie  et  al., 691. 

6.  SecurHy  for  Costs, 

L  The  right  of  a  defendant  to  have 
security  for  costs  under  2  £ev. 
Stat,  620,  §  4,  which  requries  non- 
resident plaintiffs  to  give  such  secu- 
rity in  the  form  of  a  bond,  in  the 
penalty  of  $250.  is  not  affected  by 
the  &ct  that,  the  action  being  to 
recover  judgment  for  the  possession 
of  personal  property,  the  plaintiff 
had  filed  an  undertaking  not  under 
seal,  in  the  form  prescribed  in  sec- 
tion 209  of  the  Code,  to  obtain  the 
immediate  delivery  of  the  propertv ; 
especially  where  Uie  amount  of  the 
undertaking  is  not  shown  to  be 
$250.    Boucher  v.  Pia^ 691 

7.  Motion. 

1.  Where  it  was  at  the  trial  of  the 
cause  that  the  defendant  first  ascer- 
tained that  the  plaintiff  was  not  a 
resident  within  the  jurisdiction  of 
the  Court;  and  he  moved  for  secu- 
rity for  costs  on  the  third  day  after 
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he  ascertaiaed  that  fact  Bdd^  that 
laches  in  making  the  motion  could 
not  be  imputed  to  him. id, 

2.  A  motion  to  modify  a  judgment 
of  the  Rpecial  terra,  or  to  excuse 
the  literal  performance  of  its  require- 
ment^ must  be  made  at  the  special 
term,  and  not  at  general  term.  Da- 
vis etaLv.  Duffie  et  al, 691 

a  IHal 

1.  A  motion  to  dismiss  the  complaint 
at  the  trial  should  be  denied  where 
the  plaintiff,  by  distinctly  proving 
the  contract  and  breach,  has  shown 
himself  entitled  to  nominal  dama- 
ges at  least  Weher  v.  Kingsiand  et 
aL, 415 

2.  It  seems,  that  the  objection  that  a 
question,  put  on  an  examination  de 
bene  esse,  was  a  leading  question, 
cannot  be  raised  at  the  trial,  for  it 
is  in  the  discretion  of  the  Judge 
taking  such  examination  to  permit 
a  leading  question  when  necessary. 

id. 

3.  A  Referee  has  power,  upon  the 
trial,  to  permit  an  allegation  in  the 
complaint,  that  the  assignment  to 
the  plaintiff  of  a  bond  and  mort- 
gage in  suit  was  in  writing  and  for 
a  certain  sum,  to  be  amended  by 
alleging  that  the  assignment  was  by 
parol,  and  as  securi^  for  an  uncer- 
tain sum.    HoytY.Hoy% 511 

9.  EceepHons, 

1.  Where  a  cause  is  tried  by  the 
Court  without  a  Jury,  a  refusal  of 
the  Court  to  pass  upon  a  question 
of  feet  not  presented  by  the  plead- 
ings is  not  the  subject  of  an  excep- 
tion reviewable  on  an  appeal  from 
the  judgment,  if  the  Court  is  not 
requested  to  pass  upon  it  before  the 
trial  has  been  concluded  and  the 
decision  filed.   Bsroy  et  aL  v.  Kerr, 

194 

2.  A  party  excepting  must,  at  his 
peril,  place  enough  in  his  exceptions 
to  show  that  the  Court  erred  to  his 
prejudice.    The  legal  presumption 


is  in  favor  of  the  rectitude  €f  the 
proceeding;  and  all  decisions  made 
will  be  presumed  correct  until  the 
contrary  appearsi  When  the  error 
relied  on  consists  in  the  exclusion 
of  evidence  offered,  the  exceptions 
must  show  affirmatively  that  it  was 
relevant  at  the  time  when  offered 
and  excluded.  The  Court  will  not 
interfere  on  account  of  its  rejection 
unless,  in  connection  with  the  evi- 
dence previously  given,  or  that  and 
evidence  offered  to  be  given,  it  can 
be  seen  to  be  material.  Van  Am- 
ringe  et  ux.  v.  Bametij 357 

3.  An  exception  to  the  decision  of  a 
Judge,  before  whom  a  cause  is  tried 
without  a  Jury,  fails,  if  the  condu- 
sions  of  law  stated  and  the  judg* 
ment  settled  upon  the  decision  do 
not  pursue  the  decision  in  respect 
to  the  point  excepted  to,  but  are  in 
conformity  with  the  exceptant's 
view.    Beers  v.  Waierbury,  . .  .396 

4.  Where  the  allegations  of  an  an- 
swer are  such  as  entitled  the  de- 
fendant to  a  verdict  if  proved,  and 
the  plaintiff  offers  on  the  trial  to 
admit  them  and  objects  to  the  ad- 
mission of  any  evidence  on  the  part 
of  defendants,  on  the  ground  that 
the  answer  constitutes  no  defense, 
he  cannot  avail  himself  of  excep- 
tions to  subsequent  errors  in  the 
admission  of  evidence  in  support  of 
the  answer.  Butkrworth  v.  Pteart 
etaL, 671 

10.  QwgUons  of  fact 

1.  Where  the  evidence  upon  the  ques- 
tions of  the  misapplication  of  a  note 
made  for  a  specific  purpose,  and  of 
the  plaintifis'  taking  it^  hona  fide, 
for  value,  is  conflicting,  it  must  be 
submitted  to  the  Jury,  and  their 
verdict  will  be  conclusive.  Duncan 
V.  Qosche  et  aL, 243 

2.  That,  where  the  evidence  is  con- 
flicting, the  question  whether  the 
plaintiff  was  on  the  car  as  a  passen- 
ger, and  was  pushed  off,  or  was 
there  without  right  and  dropped  ofi^ 
is  one  for  the  Jury  and  not  for  the 
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Cotirt  to  determine.    Meyer  v.  The 
Second  Avenue  Ra/Uroad  Oo.y . . .  305 

See  Iksuhance,  17. 

11.  Variance, 

1.  The  rules  as  to  variances  between 
the  complaint  and  the  facts  proved 
'which  may  be  disregarded  under 
the  Code— nstated.  JPoirer  et  al.  v. 
Fisher, 258 

2.  la  an  action  on  contract  for'Tlie' 
recovery  of  money,  in  which  tlie 
complaint  charged  tne  defendant  as 
agent  and  supercargo  for  the  plain- 
tSS,  and  with  not  accounting  and 
paying  over;  the  answer  afleged, 
that  tlie  transaction  was  a  joint  ad- 
venture, and  the  Referee  so  found : 
HM^  that  it  thus  appearing  the 
defendant  was  indebted  substan- 
tially as  alleged  in  the  complaint, 
the  action  should  not  be  dismissed 
for  this  variance id. 

3.  It  makes  no  difference  in  such  a 
case  that  the  defendant  had  been 
arrested  in  the  action,  on  the  ground 
of  the  alleged  agency. id, 

4.  An  answer  setting  up  the  non- 
joinder of  parties,  alleged  to  be 
necessary  co-plaintifis  in  an  action 
on  contract^  may  be  sustained  by 
proof  that  some  of  the  persons, 
named  for  this  purpose,  are  parties 
in  interest  The  defect  of  proof 
in  not  showing  that  all  those 
named  are  such,  presents  a  case  of 
variance  only,  which  may  be  dis- 
regarded unless  the  plaintiff  has 
been  misled.  Fowler  v.  The  AUaiv- 
He  Mutual  Insurance  Company,  332 

5.  Where  the  complaint  alleges  an 
agreement  between  the  defendant 
and  A.,  and  an  assignment  of  it  by 
A.  to  the  plaintiff,  tue  plaintiff  can- 
not recover  by  provmg  such  an 
agreement  between  himself  and  the 
defendant  {Per  Bosworth,  Ch.  J.) 
CuHies  et  al.  v.  MarshaU, 22 

6.  Under  a  complaint  claiming  title  to 
land,  and  demanding  a  judgment 


establishing  it  and  directing  a  con- 
veyance, from  tlie  defendants,  the 
plaintiffs*  cannot  recover  damages 
on  proving  merely  a  breach  of  a 
covenant  as  to  adjacent  premises. 
Van  Zandt  et  al.  v.  Mayor,  dx,,  of 
New  York, 375 

7.  In  an  action  against  the  acceptor 
of  a  draft,  a  variance  in  stating 
the  initial  of  the  first  name  of  the 
drawer  is  immaterial,  and  will  not 
sustain  a  general  denial  of  the  com- 
plaint  Ciq/Un  et  al  v.,  Oriffin,  689 

8.  The  acceptor  cannot  defend  on 
the  ground  that  the  drawer's  signa- 
ture was  not  his  true  name. ...  .id 

See  Contracts,  1. 

12.  Judgment 

1.  It  seems  that  in  an  action  of  an 
equitable  nature  upon  an  agree- 
ment to  insure,  it  is  unnecessary  to 
adjudge  that  a  new  policy  be  issued. 
Bmten  v.  Orient  Mut  Ins,  Oo.^  448 

2.  In  a  judgment  entered  upon  a 
decision  by  the  Court  after  trial^  it 
is  sufficient  to  refer  to  the  decision 
without  reciting  its  particulars;  and 
recitals  of  particulars  in  which  the 
decision  is  erroneous  may  be  struck 
out  upon  an  appeal  from  the  judg- 
ment, where  tne  errors  are  such  as 
to  be  cured  by  the  prevailing  party 
consenting  to  reduce  the  recoveiy. 

3.  Afler  a  judgment  has  been  vaca- 
ted on  the  application  of  the  defend- 
ant^ with  leave  to  liim  to  answer, 
which  he  does ;  and  with  a  provi- 
sion that  the  judgment  shall,  how- 
ever, stand  as  security,  it  is  no  longer 
to  be  regarded  as  a  judgment  within 
the  meaning  of  the  provision  of 
section  183  of  the  Code  of  Proce- 
dure, which  authorizes  orders  of 
arrest  to  be  made  only  before  judg- 
ment The  defendant  contmues 
liable  to  arrest  in  a  proper  case, 
until  the  litigation  ends  in  a  judg- 
ment which  finally  determines  the 
rights  of  the  parties  in  the  action. 
MoU  V.  The  Union  Bank, 591 
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4.  A  jud^ent  thos  suffered  to  stand 
on  seiting  aside  a  default,  does  not 
detemuDe  any  right  of  the  parties 
in  the  action,  but  exists  merely  as 
a  security. id, 

5.  It  9eana^  that  after  judgment  has 
been  vacated  with  the  reservation 
that  it  is  to  stand  as  security  for  any 
final  recovery  in  the  cause,  if  the 
plaintiff  succeeds,  he  may  enter  a 
new  judgment  for  his  recovery, 
notwithstanding  the  fact  that  the 
first  judgment  still  remains  upon 
the  recoKL id. 

13.  Appeal 

L  When,  on  the  trial,  by  the  Court 
without  a  jury,  of  an  action  brought 
to  set  aside  a  grant  as  fraudulent, 
declarations  of  the  grantor,  subse- 
quent to  the  grant,  are  offered  to 
impeach  testimony  of  the  grantor, 
and  are  admitted  against  otyection 
and  exception:  and  it  appears  by 
the  opinion  of  the  Court  accom- 
panying its  decision,  and  only  by 
such  opinion,  that  the  Court,  on 
determining  the  facts,  held  and 
treated  such  declarations  competent 
testimony  to  establish  a  fraudulent  i 
intent  in  making  the  grant,  and 
was  influenced  thereby :  the  Court, 
on  appeal  from  the  judgment,  will 
not  hold  the  opinion  such  evidence 
of  the  existence  of  the  error  there- 
by declared,  as  to  interfere  with  the 
judgment  on  that  ground.  (Per 
BOBERTSON,  J.;  BOSWORTH,  Ch.  J*., 
contra).  Savage  y.IfurphyetaLj  7^ 

2.  An  objection  taken  at  the  trial,  that 
a  complaint  does  not  state  &cts 
sufficient  to  constitute  a  cause  of 
action,  is  not  available  on  an  appeal 
from  the  judgment^  where  the  de- 
fect is  supplied  by  evidence  at  the 
trial — ana  especi^y  is  tliis  so,  when 
the  defect  is  one  which  should  be 
remedied  by  a  motion  to  make  the 
complaint  more  definite  and  certain. 
Morion  v.  Pinchney, 135 

3.  The  exclusion  of  evidence,  irre- 
levant and  immaterial  as  the  case 
Stood  when  it  was  offered,  is  not 


roffident  cause  for  reversing  a  judg- 
ment^ even  though  it  womd  have 
been  pertinent  to  the  case  as  anb- 
sequently  developed,  and  its  rgec- 
tion,  if  offered  subsequently,  would 
have  been  erroneous.  Heroy  et  aL 
Y.Kerr, 194 

4  The  omission  of  the  Oonrt  to  spe- 
cify in  its  statement  of  the  fidta 
found,  a  decision  of  every  material 
question  of  fact  presented  by  the 
pleadings,  will  not  justify  a  reversal 
of  the  judgment,  where  the  case,  on 
the  appeal,  fails  to  show  affirmative- 
ly any  erroneous  decision  oi  a  mat- 
ter of  fact  or  matter  of  law.  ...  .id 

5.  Every  intendment  will  be  in  &vor 
of  the  accuracy  of  the  decision  of 
the  Court  upon  questions  of  ftct 
within  the  issue;  when  there  is 
hothing  in  the  case  opposed  to  the 
justice  of  such  intendment tdL 

6.  Where  a  Referee's  report  does  not^ 
in  terms,  specify  a  finding  upon 
each  of  tiie  material  allegations  in 
the  complaint,  but  finds  that  there 
is  *'  due  to  the  plaintiff  bv  the  de- 
fendants," a  specified  sum,  for  which 
judgment  is  ordered,  the  report,  on 
an  appeal  fix>m  the  judgment,  will 
not  oe  disturbed,  where  there  ia 
nothing  in  the  evidence  or  case  re- 
pugnant to  the  inference  that  the 
Keferee  did  find  all  the  allegations 
of  fact  essential  to  a  reooverr  by 
the  plaintiff,  in  his  favor.  lUcKari- 
eon  V.  Dugan  et  aL, 207 

7.  Where,  on  an  allegation  that  the 
defendants  owned  a  vessel,  and  em- 
ployed and  hired  the  plaintiff  to  go 
on  board  of  her  as  master  on  a  de- 
signated voyage,  and  that  under 
such  employment,  he  served  as 
roaster  on  such  voyage,  the  report 
states  that  the  defendants  held  the 
legal  title,  but  as  security  only,  and 
ht^  control  of  the  voyage,  and  that 
the  plaintiff  went  as  master  with 
their  assent,  and  obeyed  their 
orders,  and  was  paid  by  them  jfbr 
his  services,  in  part,  as  such  master, 
and  that  there  is  "due  to  the  said 
plaintiff  by  the  defendanU"  the 
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sum  of  $1,262.75,  for  which  he  "is 
entitled  to  recover  judgment  herein 
against  said  defendants,"  it  will  be 
intended  on  an  appeal  from  the 
judgment^  that  the  Referee  found 
that  the  plaintiff  was  hired  by  the 
defendants^  although  the  report 
does  not  in  terms  so  state,  if  upon 
the  evidence  contained  in  the  case, 
a  finding  to  that  effect  would  not 
be  disturbed  as  unwarranted . .  .id. 

8.  An  exception  to  incompetent  evi- 
dence cannot  be  disregarded  on  the 
ground  that  it  must  have  been 
harmless,  except  in  very  clear  cases. 

Weber  v.  IRngdandet  al, 415. 

9.  The  objection  that  a  chattel  mort- 
gage executed  in  another  state  was 
void,  for  illegally  reserving  the  right 
to  retain  possession  and  to  sell  the 
goods  as  part  of  the  mortgagor's 
stock  in  trade,  cannot  be  raised  on 
appeal  from  a  iudgment^  if  not 
taken  at  the  triid.  Brown  et  aL  v. 
P/a«  etaL 324 

10.  Upon  appeal  from  a  judgment  on 
the  report  of  a  Referee,  every  in- 
tendment is  to  be  made  of  which 
the  evidence  will  admit^  to  sustain 
the  report  and  supply  the  necessary 
facts  to  justify  it  Hayt  v.  Boyi,  511. 

11.  A  finding  of  a  Referee,  as  a  con- 
clusion of  fact,  that  an  assignment 
was  delivered  in  settlement  of  a 
previous  demand^  and,  as  a  conclu- 
sion of  law,  that  it  was  not  received 
in  extinguishment  of  an  equal 
amount  of  indebtedness,  may  be 
construed  to  mean  that  it  was  re- 
ceived only  aa  a  security. id, 

12L  The  objection  that  a  Referee's  re- 
port does  not  state  the  facts  found 
and  his  conclusions  of  law  sepa- 
rately, cannot  be  raised  on  an  ap- 
peal from  the  judgment  entered  on 
the  report ;  but  only  by  a  motion 
at  special  term  to  correct  the  report 
Piatt  V.  TAometaL, 574 

13.  On  an  appeal  in  such  case,  the 
Court  will  not  interfere  with  the 
Referee's  rejection  of  part  of  the 


plain tiJQf's  demand,  and  his  allow* 
ance  of  a  counter-claim  made  by 
the  defendant,  where  these  were 
apparently  the  result  of  his  deter- 
mination of  facts,  and  are  sustained 
by  some  evidence,  and  not  against 
such  weight  of  evidence  as  to  jus- 
tify setting  aside  the  report  on  that 
ground. id, 

14.  On  an  appeal  from  a  judgment 
granting  a  divorce  and  awarding 
alimony,  the  General  Term  have 
power,  upon  reversing  the  judg- 
ment as  to  the  alimony,  and  affirm- 
ing it  in.  other  respects,  to  order  a 
reierence  to  ascertain  what  allow- 
ance and  security,  therefore,  are 
proper,  and  report  the  same  with 
the  proofis.  This  is  not  an  assump- 
tion, by  the  General  Term,  of  ori- 
ginal jurisdiction  to  order  a  refer- 
ence on  motion,  but  is  incidental 
to  the  appellate  power  of  the  Court^ 
on  reversing  in  part  a  judgment  in 
a  matter  of  equitable  cognizance. 
Ibrrest  v.  Fbrrut. 640. 

15.  But  were  such  an  order  of  refer- 
ence irregular,  so  long  as  it  stands 
unrevoked,  it  cannot  be  disregarded, 
or  made  the  ground  of  reversing  a 
final  judgment  thereon,  by  another 
Gknend  Term,  in  subsequent  pro- 
ceedings in  the  same  cause.    . .  .tdL 

16.  A  judgment  of  divorce  will  not 
be  reversed  on  appeal,  and  a  new 
trial  ordered,  merely  because  the 
record  contains  some  technical  ex- 
ceptions which  were  well  taken,  if 
the  Court  is  satisfied  upon  the  whole 
case  that  justice  has  been  done,  id, 

17.  Errors  on  a  part  of  a  Referee,  to 
whom  it  was  referred  to  ascertain 
the  amount  of  alimony  proper  to  be 
allowed,  and  to  report  the  same 
with  the  proofs,  do  not  necessarily 
require  a  reversal  of  the  judgment 
for  alimony  entered  at  Special  Term 
thereon,  where  the  Court  at  Special 
Term,  in  awarding  such  judgment^ 
examined  the  whole  subject^  and 
properly  exercised  a  judicial  ditore- 
tion  thereon. id. 
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18.  To  entitle  an  appellant  to  a  rever- 
sal) on  the  ground  that  the  finding 
of  the  Referee,  before  whom  the 
action  waa  tried,  is  against  the 
weight  of  evidence,  it  is  not  enough 
that  he  satisfies  the  Appellate  Court 
that,  upon  the  testimony,  as  it  ap- 
pears in  the  printed  case,  assuming 
that  the  witnesses  on  his  behalf  are 
entitled  to  fiill  credit,  they  would 
have  come  to  a  different  conclusion 
from  that  of  the  Referee.  Uis  case 
must  be  very  clear  and  substantiallv 
without  contradiction ;  else  the  find- 
ing of  the  Referee,  like  the  verdict 
of  a  jury,  will  be  held  conclusive. 
Morris  v.  The  Second  Avenue  Bail- 
road  Company^ 679 

19.  This  rule  applied  in  support  of  the 
finding  of  a  Referee  in  favor  of  the 
defendants,  upon  conflicting  evi- 
dence on  an  issue  of  payment,  .id 

20.  An  appeal  to  the  Gbneral  Term, 
firom  a  judgment  at  the  Special 
Term,  under  section  348  of  the 
Code,  may  be  taken  without  giving 

^  any  undertaking.  The  undertaking 
is  only  necessary  for  the  purpose  of 
staying  proceedings.  I}avi8  et  al.  v. 
Duffie  et  al., 691 

See  Cladc  xsd  Delivert  of  Per- 
sonal Property,  3. 
New  Trial. 

PREMIUM. 

See  Agent,  8. 
Agreement. 

PRINCIPAL  AND  AGENT. 

See  Agent. 

PROMISSORY  NOTE. 

1.  Where  a  promissory  note  is  made 
to  be  used  for  a  specified  purpose 
and  is  misapplied,  no  recovery  can 
be  had  thereon  by  a  party  receiving 
it  as  security  for  a  precedent  debt 
Duncan  et  al  v.  Gcicheei aL, .  .243 


See  Action,  16. 
Agent,  2,  3,  8. 
Charge  to  the  Jury,  1. 
Pleadings — Complaint,  8. 
Pleadings — Ansiotr^  1,  2,  4,  6k 

PUBLIC  OFFICERa 

1.  Money  exacted  by  and  paid  to 
public  officers,  under  a  claim  of 
right  for  their  services  as  such,  if 
they  be  not  entitled  thereto,  is  ille- 
gally exacted  and  may  be  recovered 
back.  The  American  Exchange  FWt 
Insurance  Company  v.  Britton  et  aL, 
148 

2.  It  may  be  recovered  back,  thoagh 
paid  after  the  services  are  rendered, 
and  under  a  threat,  if  not  paid,  of 
doing  an  injury  to  those  or  whom 
it  is  exacted,  which  the  offioera 
had  not  necessarily  the  power  to 
effect  a, 

3.  Persons  appointed  by  the  Comp- 
troller of  the  State  to  perform  the 
duties  required  by  section  10  of  the 
act  of  1853  (chap.  466,  p.  908),  are 
public  officers,  within  this  rule,    id, 

4.  If  such  persons  are  entitled  to  more 
compensation  that  can  be  paid  by 
the  sums  which  section  27  of  that 
statute  requires  every  association 
or  company  therein  mentioned  to 
pay  towards  defraying  the  expenses 
of  executing  said  act,  their  claim 
is  against  the  State,  and  not  againfst 
the  association  or  company tdL 

PUNITIVE  DAMAGES. 

See  Damages^  7. 

R 


RAILROAD  COMPANY. 

.  A  railroad  company  are  liable  for 
injuries  caused  by  the  act  of  the 
driver  of  their  car,  in  wrongfully 
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ejecting  a  passenger  from  the  plat- 
form, even  though  the  act  of  the 
driver  be  forcible,  malicious  and 
willful,  and  not  merely  negligent 
It  is  to  be  deemed  a  part  of  the 
employment  of  a  driver  of  a  city 
railroad  car.  to  put  a  person  off  the 
platform  or  the  car  who  may  be 
there  without  right  or  contrary  to 
the  regulations  of  the  company,  and 
also  that  it  is  by  the  company  con- 
fided to  such  driver  to  determine 
whether  a  person  on  the  platform 
ia  there  without  right  or  contrary 
to  such  regulations;  and  a  forcible 
and  malicious  ejectment  of  a  pas- 
senger from  the  car  by  the  driver, 
is  an  act  in  the  course  of  his  em- 
ploy meni,  as  a  servant  of  the  com- 
pany, lieyer  v.  The  Second  Avenue 
Baxtroad  Company^ 305 

2.  Edd  further^  that  where  the  evi- 
dence is  conflicting,  the  question 
whether  the  plaintiff  was  on  the 
car  as  a  passenger,  and  was  pushed 
off,  or  was  there  without  right  and 
dropped  off,  is  one  for  the  Jury  and 
not  for  the  Court  to  determine,   id. 

3.  In  an  action  against  a  railroad 
company,  to  recover  damages  for 
80  negligently  running  a  train  of  its 

nthat  the  train  ran  over  and 
ose  lying  across  the  track  of 
the  road  and  attached  to  fire  en- 
gines in  use  at  the  time  by  firemen, 
who  were  endeavoring  to  extin- 
guish the  fire  of  buildings  burning 
near  the  track  of  the  road,  whereby, 
as  was  alleged,  the  firemen  were 
unable  to  subdue  the  fire  they 
otherwise  would  have  extinguie^ed, 
and  whereby  the  fire  was  com- 
municated to  other  buildings  which 
were  burned ;  it  is  error  to  instruct 
the  Jury  that,  if  there  was  negli- 
gence of  the  firemen  in  not  usmg 
proper  means  to  warn  the  approach- 
mg  train  of  the  fact  of  tiie  fire  and 
its  locality,  and  that  the  hose  was 
across  the  track,  and  that  if  such 
negligence  concurred  with  that  of 
the  railroad  company  in  producing 
the  injury,  the  negligence  of  the 
firemen  is  to  be  deemed  the  plain- 
tiff's negligence,  and  that  sucn  fact 

Bosw.— V0L.VIIL    94 


is  a  bar  to  his  recovery.  MoU  ▼. 
The  Hudson  River  RaQroad  Com- 
pany^   345 

4.  Whether  a  railroad  company,  who 
have,  in  fact  provided  approved 
brakes  which  had  been  found  ade- 
quate to  stop  the  train  sufficiently 
quick  to  avoid  such  casualties  as 
experience  hail  shown  might  be 
anticipated,  and  which  were  faith- 
fully used  by  the  servants  of  the 
company,  but  without  avail,  should 
be  held  liable,  merely  because,  with 
the  very  best  brakes  in  use,  the 
train  might  have  been  stopped  in 
time,  quoeref' id, 

REFEREE  AND  REFERENCE. 

1.  "Where  a  Referee's  report  does  not, 
in  terms,  specify  a  finding  upon 
each  of  the  material  allegations  in 
the  complaint,  but  finds  that  there 
is  "due  to  the  plaintiff  by  the 
defendants,"  a  specified  sum  for 
which  judgment  is  ordered,  the 
report,  on  an  appeal  firom  the  judg- 
ment, will  not  be  disturbed,  where 
there  is  nothing  in  the  evidence  or 
case  repugnant  to  the  inference 
that  the  Referee  did  find  all  the 
allegations  of  fact  essential  to  a  re- 
covery by  the  plaintiff,  in  his  favor. 
Richardeon  v.  Dugan  et  al, . . .  .207 

2.  Where  an  action,  to  recover  a  sum 
alleged  to  be  due  for  work  and  labor 
done  by  the  plaintiffs  for  the  de- 
fendants and  at  their  request,  is 
tried  before  a  Referee  who  finds  for 
the  plaintiffs  the  sum  claimed,  and 
his  report  contains  a  statement  of 
the  matters  of  fact  found  by  him, 
and  many  of  such  matters  are  not 
embraced  within  the  terms  of  the 
issue,  and  the  report  does  not  in 
terms  pass  upon  the  substance  of 
the  issue  made  by  the  pleadings, 
and  the  evidence  in  the  case  would 
not  warrant  a  finding  of  such  issue, 
in  its  substance,  in  the  plaintiff's 
favor,  and  many  of  the  material 
fiicts  specified  as  found,  are  contrary 
to  evidence,  the  report  will  be  set 
aside  and  a  new  trial  granted.  Sach- 
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etf  et  aL  ▼.  2U  New  T&rh  and  New 
Edven  liaUroad  Company 228 

3.  A  Referee  has  power,  upon  the 
trial,  u>  permit  an  allegation  in  the 
complaint  that  the  assignment  to 
the  plaintiff  of  a  hond  and  mortgage 
in  suit  was  in  writing  and  for  a  cer- 
tain sum,  to  be  amended,  by  alleg- 
ing that  the  assignment  was  by 
parol,  and  as  security  for  an  uncer- 
tain sum.     Eoyty.boyt^ 511 

4.  The  objection  that  a  Referee's  re- 
port does  not  state  the  facts  found 
and  his  conclusions  of  law  separate- 
ly, cannot  be  raised  on  an  appeal 
m)m  the  judgment  entered  on  the 
report;  but  only  by  a  motion  at 
special  term  to  correct  the  report 
PlaU  V.  Thorn  et  aL, 674 

5.  On  an  appeal  from  a  judgment 
granting  a  divorce  and  awarding 
iilimony,  the  (General  Term  have 
power,  upon  reversing  the  judg- 
ment as  to  the  alimony,  and  affirm- 
ing it  in  other  respects,  to  order  a 
reference  to  ascertain  what  allow- 
ance and  security,  therefore,  are 
proper,  and  report  the  same  with 
the  proofs.  This  is  not  an  assump- 
tion, by  the  General  Term,  of  origi- 
nal jurisdiction  to  order  a  reference 
on  motion,  but  is  incidental  to  the 
appellate  power  of  the  Court,  on 
reversing,  in  part,  a  judgment  in  a 
matter  of  equitable  cognizance. 
Forrest  v.  Ibrrestj 640 

6.  But  were  such  an  order  of  reference 
irregular,  so  long  as  it  stands  unre- 
voked, it  cannot  be  disregarded,  or 
made  the  ground  of  reversing  a  final 
judgment  thereon,  by  another  Gene- 
ral Term,  in  subsequent  proceed- 
ings in  the  same  cause id, 

7.  ItaeemSy  that  proceeding  on  the  ref- 
erence, and  subsequently  at  Special 
Term  upon  the  Referee's  report, 
without  objecting  to  the  regularity 
of  the  order  of  reference,  would  be 
a  waiver  of  the  error, if  any. ...id. 

8.  To  entitle  an  appellant  to  a  rever- 
sal, on  the  ground  that  the  finding 


of  the  Referee,  before  whom  the 
action  was  tried,  is  against  the 
weight  of  evidence,  it  is  not  enough 
that  he  satisfies  the  appellate  Court 
that,  upon  the  testimony  as  it  ap- 
pears in  the  printed  case,  assuming 
that  the  witnesses  on  his  behalf  are 
entitled  to  full  credit^  they  would 
have  come  to  a  different  conclusion 
firom  that  of  the  Referee.  His  case 
must  be  very  clear  and  substantially 
without  contradiction ;  else  the  find- 
ing of  the  Referee,  like  the  verdict 
of  a  Jury,  will  be  held  conclusive. 
Morris  v.  T?ie  Second  Avenue  BaS- 
road  Company^ 679 

9.  This  rule  applied  in  support  of  the 
finding  of  a  Keferee  in  favor  of  the 
defendknts,  upon  conflicting  evi- 
dence on  an  issue  of  payment.  .tdL 

10.  In  an  action  on  an  insoranoe 
policy,  where  the  defense  involves 
a  charge  of  fraud  on  the  part  of  the 
insured,  a  compulsory  reference  of 
the  issues  cannot  be  ordered.  Miy 
Lean  v.  The  JSaut  River  Insunmce 
Company, 700 

REVIVAL. 

See  AonoN,  19-21. 

ROADS. 

See  Died,  2. 


S. 
SALE. 

1.  Where  goods  are  fraudulently  pur- 
chased with  a  preconceived  design 
not  to  pay  for  them,  the  purcha^ 
does  not  acquire  title,  and  the  de- 
frauded vendor  may  recover  posses- 
sion of  them  from  nim,  or  any  one 
claiming  under  him  not  beiz^  a 
honafids  purchaser  for  value.  &ng 
et  al  Y.  PhiUips  etaL, 603 

2.  It  is  not  indispensable  that  any 
representation  should  have  been 
made;  it  is  enough  that  the  goods 
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were  obtained  with  the  fraudulent 
intent  not  to  pay  for  them,  and 
under  circamstances  that  deceived 
and  wluch  it  was  designed  should 
deceive  the  vendor  and  induce  him 
to  part  vnth  the  possession  of  the 
gO<M8. id. 

3.  Where  the  buyer's  omission  to 
disclose  the  fact  of  his  insolvency 
or  great  pecuniary  embarrassment, 
on  applying  to  purchase  from  one 
supposing,  and  believed  to  suppose 
the  applicant  solvent,  is  the  result 
of  a  fraudulent  purpose  to  get  pos- 
session of  goods  with  intent  not  to 
pay  for  them,  the  purchase  is  frau- 
dulent ;  but  where  the  omission  is 
in  consequence  of  an  honest  belief 
that  the  purchaser  can  improve  his 
condition,  and  will  be  able  to  pay 
for  the  goodS)  the  purchase  is  not 
fraudulent  id, 

4.  Evidence  that  after  the  purchaser 
had  been  allowed  a  considerable 
credit,  the  buyer  required  him  to 
give  business  paper  for  any  further 
purchases,  is  not  sufficient  to  prove 
as  matter  of  law,  that  he  had  any 
doubt  of  the  purchaser's  solvency, 
or  any  suspicion  of  an  adverse 
change  in  the  condition  of  his  busi- 
ness.   id. 

5.  After  a  course  of  dealing  by  sales 
on  credit  for  several  years,,  the 
buyer,  being  required  by  the  seller 
to  furnish  business  paper,  stated 
that  he  would  give  business  paper 
of  merchants  designated  by  him,  to 
be  delivered  whenever  the  seller 
required,  and  alter  about  three 
weeks  from  the  time  of  sales  made 
on  these  terms,  the  buyer  failed 
and  assigried,  owing  a  large  amount, 
and  having  demands  due  him  to 
only  one-half  the  amount  he  owed, 
ana  but  httle  merchandize  which 
had  not  been  pledged,  but  having 
no  notes  or  other  demands  against 
the  merchants,  whose  business  pa- 
per he  had  agreed  to  give  to  the 
seller,  except  open  accounts  against 
some  of  them,  which,  together  with 
his  other  demands,  he  had  pledged 
to  other  creditors :  Edd^  that  upon 


these  facts,  there  was  some  evi- 
dence that  the  buyer  was,  and 
knew  that  he  was,  insolvent  at  the 
time  of  his  purchases,  and  that  in 
the  absence  of  any  explanation  from 
him,  a  Jury  might  find  that  his 
purchase  was  fraudulent id. 

6.  In  such  a  case,  the  question  ought 
to  be  submitted  to  the  Jury ;  and 
an  order  dismissing  the  complaint 
cannot  be  sustained. id. 

See  Deceit. 

Evidence,  7,  45,  46. 
Fbaitd,  3. 

Fraudulent  CoNVEYAKCEa,  5. 
Pleadings,  Complaint,  9,  10. 

SCIRE  FACIAS. 

See  Action,  3. 

SECURITY  FOR  COSTS. 

See  Practice — Security  for  Costs, 
Praoticb — Motion, 

SENTENCE. 

See  Abatement,  1. 

SHIPS  AND  VESSELa 

1.  Under  the  act  of  Congress  of  July 
29,  1850  (U.  S.  Statutes  at  Large, 
vol  9,  p.  440),  a  bill  of  sale,  or  con- 
veyance of  a  vessel,  is  void  as 
against  an  execution  creditor  of  the 
vendor,  unless  the  bill  of  sale  or 
conveyance  be  recorded  in  the  office 
of  the  Collector  of  the  Customs 
where  such  vessel  is  registered  or 
enrolled,  or  unless  such  creditor,  at 
the  time  of  levying  his  execution 
have  actual  notice  of  such  bill  of 
sale  or  conveyance.  The  ParJcer 
MOs  V.  Jacoi  et  aL, 161. 

2.  In  a  suit  by  the  vendee  against 
such  creditor  and  the  officer  levy- 
ing the  execution,  to  recover  pos- 
session of  the  vessel,  a  nonsmt  is 
proper  where  actual  notice,  to  the 
vendee  and  Sheriff,  of  the  bill  of 
sale  is  not  proved,  and  the  evidence 
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fiven  is  not  sufficient  to  justify  a 
ury  in  Ending  the  fact  of  actual 
notice. id. 

3.  It  is  not  enough  that  they  have 
knowledge  of  circumstances  calcu- 
lated to  lead  to  inquiry,  if,  with 
the  inquiry  made,  the  facts  do  not 
convey  actual  notice  of  the  bill  of 
sale  or  conveyance id. 

4.  Where,  on  an  allegation  that  the 
defendants  owned  a  vessel,  and 
employed  and  hired  the  plaintilT  to 

§0  on  board  of  her  as  master  on  a 
esignated  voyage,  and  that  under 
such  employment,  he  served  as 
master  on  such  voyage,  and  the 
report  states  that  the  defendants 
held  the  legal  title  but  as  security 
only,  and  had  control  of  the  voy- 
age, and  that  the  plaintiff  went  as 
master  with  their  assent,  and  obey- 
ed their  orders,  and  was  paid  by 
tliem  for  his  services,  in  part,,  as 
such  master,  and  that  there  is  ^'  due 
to  tlie  said  plaintiff  by  the  defend- 
ants" the  sum  of  $1,262.75,  for 
which  he  "is  entitled  to  recover 
judgment  herein  against  said  de- 
fendants," it  will  be  intended  on  an 
appeal  from  the  judgment,  that  the 
Referee  found  that  the  plaintiff  was 
hired  by  the  defendants,  although 
the  report  does  not  in  terms  so 
state,  where,  upon  the  evidence 
contained  in  the  case,  a  finding  to 
that  effect,  would  not  be  disturbed 
as  unwarranted.  JRichardson  v.  Du- 
gan  et  aL, 207 

5.  Where  the  owner  of  a  ship,  having 
chartered  her  for  a  voyage,  effected 
insurance  upon  the  freignt,  earned 
or  not  earned,  and  the  ship  being 
wrecked  near  her  port  of  discharge, 
the  insured  abandoned  the  freight 
to  the  insurers,  and  the  seamen 
saved  from  the  materials  of  the  ship 
enough  to  pay  their  wages,  and 
also  part  of  the  cargo,  the  freight 
on  which  was  also  enough  to  pay 
their  wages :  Held,  that  the  wages 
were  a  charge  upon  the  ship  and 
owner,  in  exoneration  of  the  freight. 
Daniels  v.  The  AUantic  MiUual  In^ 
durance  Compani/f 266. 


6.  Whenever,  upon  a  Trreck  taking 
place,  portions  of  the  vessel  and 
portions  of  the  cargo  are  saved,  and 
the  proceeds  of  the  former  and 
fi-eight  upon  the  latter  are  received, 
the  proceeds  of  the  former  are  first 
applicable  to  the  payment  of  the 
wages  of  the  seamen  ivho  have  la- 
bored for  the  preservation  of  both. 

•i 

See  Agent. 

Ghabteb-partt. 

SPECIFIC  PERFORMANCE. 

1.  A  vote  of  the  common  council  of 
a  municipal  corporation  that  they 
will  grant  a  petition  for  a  convey- 
ance of  land,  upon  condition  that 
the  proposed  grantee  should  release 
certain  claims^  followed  by  his  giv- 
ing notice  to  them  of  his  'willing- 
ness  to  do  so ;  if  it  be  assumed  to 
amount  to  a  contract  binding'  on 
the  corporation,  will  not,   in  caso 
of  a  breach,  sustain  an  action  for 
damages  by  the  heirs  of  the  pro- 
posed grantee ;  nor  will  a  court  of 
equity,  after  the  lapse  of  seventy 
years,  compel  specific  performance. 
Van  Zandi  et  aL  v.  The  Mayor,  Se.^ 
of  New  York, 375 

2.  To  sustain  either  remedy,  there 
must  be  proof  of  a  tender  of  the 
release id. 

STATUTE  OF  FRAUDS 

See  Assignment,  2. 

STATUTES,  CONSTRUCTION  OP. 

1.  Montgomerie  charter  of  1730.  Van 
Zandi  et  al.  v.  The  Mayor^  <fec,  of 
New  York, 375 

2.  Laws  of  1833,  ch,  279.  Refiling 
of  chattel  morl^ges.  Beers  v. 
Waierhury  etal., 396 

3.  2  Rev.  Stat,  15.  Providing  for 
the  appointment  of  trustees  of  the 
estates  of  debtors  imprisoned  for 
crimes.    Davis  et  aL  v.  Duffie  et  aL, 
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STIPULATION. 

See  AoxNT,  8. 

EVIDENCB,  3,  17-25. 

STOCKHOLDERS 

Cannot  recover  on  individual  lia- 
bility of  co-Btockholder. 

See  Action,  12. 

Pleadings — CountercUam,  6. 

SUITS. 

See  Action. 

SUPERIOR  COURT. 

1.  In  an  action  in  the  Superior  Court 
of  the  City  of  New  York,  against  a 
foreign  corporation,  where  the  com- 
plaint states  a  cause  of  action  of 
which  the  Court  has  jurisdiction,  it 
is  unnecessary  to  aver,  that  the 
plaintiff  resides  within  tiie  City  of 
New  York.  Spencer  v.  The  Roger^ 
LocamoHveandMachme  WorJcs^  612. 

2.  A  cause  of  action  against  a  foreign 
corporation  as  indorser  of  a  pro- 
missory note,  which,  by  its  terms, 
is  payable  in  the  City  of  New  York, 
is  a  cause  of  action  arising  within 
that  Cityj  and  the  Superior  Court 
has  jurisdiction  thereof  though  the 
plaintiff  be  a  non-resident. id. 

SUPPLEMENTARY  PROCEED- 
INGa 

1.  The  commencement  of  supplemen- 
tary proceedings  against  judgment 
debtors  alone,  and  the  appointment 
of  a  receiver  therein,  creates  no 
lien  upon  assets  which  the  debtors 
have  previously  assigned.  Fidd  et 
aL  V.  Sandseidlj 685. 

2.  Several  creditors'  actions  were 
brought  against  debtors  and  their 
assignee,  and  the  assignment  was 
set  aside  and  a  receiver  appointed, 
who  duly  qualified.  After  the  com- 
mencement of  these  actions,  and 
after  a  receiver  was  appointed  and 
judgment  was  recovered  in  one  of 


them,  but  before  judgment  in  the 
others,  C.  commenced  supplemen- 
tary proceedings  against  the  same 
defendants,  and  had  the  same  re- 
ceiver appointed.  Subsequent  to 
the  commencement  of  these  sup- 
plementary proceedings  other  cre- 
ditors commenced  creditors*  ac- 
tions, in  which  they  had  similar 
judgments,  which  were  recovered 
after  the  order  appointing  the  re- 
ceiver in  the  supplementary  pro- 
ceedings. The  receiver  obtamed 
possession  of  the  assets  without 
bringing  any  action  therefor.  Edd^ 
that  C.  had  not  obtained  any  lien 
on  the  funds  in  the  hands  of  the 
receiver  appointed  in  the  actions 
brought  to  set  aside  the  assign:- 
ment.  The  fact  that  the  same  re- 
ceiver was  appointed  does  not 
affect  the  question.  The  surplus 
held  by  the  receiver  inured  wholly 
to  the  benefit  of  the  plaintiffs  in 
the  creditor's  action id, 

SUSPENSION  OF  POWER  OP 
ALIENATION. 

L.  The  testator,  by  his  will,  gave  to 
his  w^idow  tiie  use  of  his  house 
"  until  my  youngest  child  shall  at- 
tain the  age  of  21  years,"  provided 
she  remained  his  widow.  He  fur- 
ther directed  his  two  youngest  chil- 
dren, naming  them,  who  were  in- 
fants, to  be  educated  and  maintain- 
ed out  of  the  income  of  his  estate 
until  they  attained  majority;  and 
that  his  real  property  be  kept  in 
good  repair  "  until  my  said  young- 
est child  shall  attain  the  age  of  21 
years."  Upon  which  event,  he 
ordered  his  executors  to  sell  his 
real  estate — to  invest  $3,000  of  the 
proceeds  and  pay  the  interest  to 
his  widow  for  life,  on  whose  death 
the  principal  was  to  be  equally 
divided  among  his  children  and 
grandchildren,  like  the  residue  of 
the  estate.  The  residue  of  the 
estate  he  gave  in  undivided  shares 
of  one-ninth  each  to  five  sons,  two 
daughters,  and  one  granddaughter 
respectively,  and  the  remaining 
ninth  to  four  grandshildren,  to  be 
equally  divided  between  them,  di* 
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reeling  further,  that  if  any  of  his 
said  children  should  die  berore  eaid 
youngest  child  attained  majority,^ 
or  before  a  sale  or  division  of  the 
estate,  leaving  no  lawful  issue,  then 
his  or  her  share  should  go  to  and 
be  equally  divided  among  the  survi- 
vors in  the  same  manner.  The  bene- 
ficiaries all  survived  the  testator. 
Sdd  that  there  was  no  illegal  suspen- 
sion of  the  power  of  alienation,  and 
that  the  executors'  agreement  of 
sale  in  execution  of  the  power, 
after  the  youngest  child  attained 
majority,  could  be  enforced  against 
the  purchaser.    IkUs  et  al  v.  Lynch. 

465 

2.  A  mere  power  of  sale  cannot  be 
deemed  to  contravene  the  statute 
restricting  suspensions  of  the  power 
of  alienation.  Per  Bobkbtson,  J.  id. 

T. 

TAX. 

Collection  ol^  will  not  be  enjoined. 

See  Injxtnotion. 

TITLE  TO  REAL  PROPERTY. 

1.  Wher£,  on  a  sale  of  real  estate  un- 
der a  judgment  foreclosing  amort- 
gage,  a  deed  is  executed  by  the 
Sheriff  to  D.  L.  as  the  purchaser 
thereof  dated  June  29,  1854,  (and 
recorded  February  9^  1857,)  and 
D.  L.,  for  good  consideration,  by 
deed  dated  July  9,  1859,  (recorded 
October  14,  1859,)  conveys  to  J. 
W.,  Jr.,  who,  for  good  consideration, 
by  deed  dated  July  9,  1859,  (re- 
oorded  November  4, 1859^)  conveys 
to  R.  H.  B.,  and  the  plamtiff  sub- 
sequently agrees  to  purchase  said 
lands ;  he  cannot  maintain  a  suit  to 
obtain  a  rescision  of  his  contract 
to  purchase,  by  merely  showing 
that  the  plaintiff  in  such  foreclos- 
ure suit  was  an  alien ;  and  that  D. 
L.,  in  a  covenant  signed  by  him. 
dated  March  4, 1857,  (and  recorded 
in  that  month  in  the  proper  book 
for  recording  deeds,)  recited  the 
alienage  of  such  plaintiff,  his  owner- 
ship of  the  mortgage  foreclosed, 
and  that  the  property  was  bought 


in  by  the  alien's  agent  in  the  name 
of  D.  L.  for  the  ultimate  benefit  or 
the  alien,  in  part  payment  of  the 
amount  due  on  such  mortgage ;  and 
that  D.  L.,  by  said  covenant,  cove- 
nanted to  and  with  the  alien  to 
allow  his  agents  "  to  let  and  de- 
mise the  Iwds  and  to  receive  the 
rents  thereof" — and,  "whenever 
requested  by  the  alien,  to  convey 
the  property    *    ♦    to  any  person 

♦  *  by  ham  designated  " — and  to 
"  execute  deeds  of  sale  by  the  alien 

♦  *  and  allow  him  to  receive  the 
proceeds  ♦  *  whenever  reques- 
ted by  said  alien,"  &c. ;  where  the 
only  objection  made  to  the  title,  on 
the  tender  of  a  deed  by  the  vendor 
to  the  plaintiff  is  that  there  was  no 
request  fi-om  the  alien  to  D.  Lu  to 
make  the  grant  to  J.  W.,  Jr.,  and 
in  other  respects  the  title  is  admit- 
ted to  be  perfect.  Ludlow  v.  Voh 
Nessetalj 178 

2.  Such  a  covenant  is  not  a  convey- 
ance within  the  recording  acts,  and 
the  record  of  it  is  not  constructive 
notice  of  its  existence,  and  would 
not  affect  the  title  acquired  by  J. 
W.,  Jr.,  or  R.  H.  B.,  or  that  ten- 
dered to  the  plaintiff id, 

3.  The  stipulations  in  the  covenant 
on  the  part  of  D.  L.  are  executory 
only,  and  the  rights  under  it  ac- 
quired by  the  alien  rest  wholly  in 
action.  It  creates  no  interest  or 
estate  in  the  land,  nor  right  of  pos- 
session. A  citizen  being  owner 
and  the  fee  being  in  him,  and  hav- 
ing the  right  of  conversion  without 
the  consent  of  the  alien,  there  can 
be  no  forfeiture  hj  reason  of  such 
interest  in  the  aben  as  the  cove- 
nant creates  and  declares. id. 

4.  A  grant  by  D.  L.  to  a  pnrdiaaer 
for  value  would  vest  in  him  a  good 
title  unaffected  by  the  covenant^ 
even  though  he  bought  with  know- 
ledge of  it  {Per  Hoffman,  J.).,  id. 

5.  Y.  died  seised  of  a  tract  of  four- 
teen acres  of  land  in  the  City  of 
New  York,  which  was  described 
in  the  deed  to  him  and  in  previouB 
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conTejances  as  bounded  •  ♦  ♦ 
♦  *  ♦  "northwesterly  by  the 
Kine's  Bridge  Road."  After  his 
death,  a  suit  for  partition  was 
brought  between  his  heirs,  the  bill 
in  which  described  the  premises  in 
the  same  manner  as  in  these  deeds, 
and  a  decree  was  made  for  a  sale. 
The  sale  was  made  in  parcels,  and 
-t>n  the  map  of  lots  or  parcels,  in 
reference  to  which  the  parcels  were 
sold,  as  weU  as  in  the  report  of 
sale,  and  in  the  deed  executed  pur- 
suant to  it,  one  parcel  upon  the 
northwesterly  side  of  the  tract  in 
question,  and  contiguous  to  the 
Xing's  Bridge  Road,  was  described 
by  a  boundary  which  was  stated 
as  runninff  "  to  the  south-easterly 
side "  of  tiiat  road,  and  "  thence 
along  the  said  south-easterly  side ;" 
while  upon  another  side  of  this  par- 
cel, the  boundary  was  described  as 
running  "  along  the  centre  line  of 
54th  street,"  which  was  a  new 
street  not  then  opened.  The  de- 
scription in  the  report  of  sale  and 
the  deed  also  declared  that  said 
parcel  contained  "  so  much  of  54th 
street  as  Ues  within  the  said  boun- 
daries." Hddj  that  such  deed  in 
partition  granted  no  interest  in  the 
bed  of  the  Sing's  Bridge  Road,  but 
the  title  to  the  same  remained  in 
the  heirs  of  Y.  Van  Amringe  et  ux. 
Y.Barruity 357 

6.  As  between  the  grantor  and  gran- 
tee, the  presumption  as  to  owner- 
ship of  land  within  the  limits  of  a 
hignway  is  the  same  in  the  City  and 
County  of  New  York  as  in  other 
parts  of  the  State,  at  least  in  re- 
spect to  a  highway  lying  in  a  rural 
or  fiirming  section  of  me  county. 
One  who  owns  both  sides  of  the 
highway  is  to  be  presumed  entitled 

.    to  the  fee  of  the  road. id, 

7.  Upon  the  discontinuance  of  an  old 
road  in  the  City  and  County  of  New 
York,  the  fee  is  not  in  the  corpora- 
tion but  presumptively  in  the  own- 
ers of  the  adjoimng  land. id, 

8i  In  an  action  a^inst  a  municipal 
corporation  for  injuries  arising  from 


a  defect  in  a  building  within  the 
corporate  limits,  their  titie  is  not 
sufficientiy  proved  by  evidence  of 
a  sign  upon  it,  designating  it  as 
"Primary  School  No.  11,"  and 
that  such  sign  had  been  on  it  ten 
years,  and  that  it  was  used  for  a 
public  school  during  that  time. 
Shrry  v.  The  Mayor,  <fec.,  of  New 
York,  604 

9.  A  second  assignee  of  a  mor^fage 
of  land  does  not,  by  recording  his 
assignment,  obtain  a  titie  valid  as 
against  one  having  a  prior  unrecor- 
ded assignment  A  purchaser  of  a 
mortgage  is  not  a  purchaser  of*'  real 
estate,"  witiiin  the  meaning  of  the 
recording  act  Eoyt  v.  Eoyt, . .  611  - 

10.  In  an  action  to  recover  a  strip  of 
land  lying  along  a  boundary  line,  it 
is  not  enough  for  the  plaintiff  to 
show  that  tiie  defendant's  lot^  as 
possessed  by  him,  is  wider  than  the 
deeds  under  which  he  claims  de- 
scribe it  to  be,  by  the  width  of  the 
disputed  strip.    Brady  v.  Henniom, 

o2o 

11.  In  such  an  action,  it  appeared  that 
the  defendant  and  those  under  whom 
he  claimed  had  been  in  possession 
of  the  strip  in  question  for  at  least 
twenty-one  years,  claiming  titie, 
and  that  after  the  wall  of  his  build- 
ing which  stood  thereon  had  leaned 
over  towards  his  own  land,  the 
plaintiff  had  recentiy  put  up  a  shed, 
the  roof  of  which  extended  over  to 
the  leaning  wall;  and  that  the  de- 

•  fendant,  in  rebuilding  upon  the 
same  foundation  occupied  by  his  old 
building,  cut  away  the  shed  so  as  to 
raise  his  new  wall  perpendicularly* 
Held,  that,  upon  these  facts,  the 
plaintiff  could  not  recover,  although 
the  defendant's  lot,  without  the 
strip  in  question,  would  have  re- 
mained as  wide  as  his  deeds  called 
for id. 

12.  In  an  action  to  recover  possession 
of  lands,  the  plaintiff  must  recover, 
if  at  all,  on  the  strength  of  his  own 
title,  not  merely  on  the  weakness 
of  the  defendant's. id. 
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TRSSPASa 

See  Agent,  4. 
Damages,  7,  8. 
Evidence,  35. 

u. 

USURY, 

1.  In  an  action  by  the  Receiver  of  a 
banking  incorporation  against  the 
indorser  of  a  note,  an  answer  al- 
leging that  the  bank,  of  which 
plaintiff  is  receiver,  discounted  the 
note  on  which  he  sues,  upon  a  cor- 
rupt agreement  against  the  form  of 
the  statutes,  that  the  defendant 
should  receive  $300,  (the  amount 
of  the  note  being  $500.  and  it  being 
payable  three  montns  from  its 
date,)  and  leave  the  remaining 
$200  in  the  bank  until  the  note 
became  due,  then  to  be  applied  to- 
wards its  payment^  sufficiently 
states  the  defense  of  usury.  But^ 
ienvorth  v.  Pecare  et  aL, 671. 

2.  Where  it  is  proved  that  the  bank 
discounted  the  note  at  the  full  legal 
rate  for  the  time  it  had  to  run,  and 
required  the  indorser  to  give  them 
his  check  for  $200,  in  pursuance  of 
an  agreement  to  that  effect  on 
which  it  was  discounted,  and  the 
next  day  charged  this  check  against 
the  credit  given  on  the  discount,  a 
verdict  finding  usury  should  be 
sustained.  Charging  the  check  in 
account,  shows  that  the  indorser 
was  to  have  the  use  of  only  $300, 
less  the  discount  on  $500,  and  was 
to  pay  therefor  interest  on  $500.  id. 

3.  Upon  such  facts  it  would  be  pro- 
per to  instruct  the  Jury  to  find  for 
the  defendanta icL 

V. 

VARIANCE. 
See  Pbagticb — Variomce, 

VINDIOTIVB  DAMAGES. 
See  Damages,  7. 


VOLUNTARY  SETTLEMENT. 
See  Alimony,  6. 

FRAUnnLENrCONVBTANCES,  1-3 

w. 

WAIVER. 

1.  The  rule  that  insurers  will  be  held 
to  have  waived  objections  to  defects 
in  the  preliminary  proofe  presented 
by  a  claitnant,  if  they  do  not  dis- 
tinctly specify  their  intention  to 
rely  upon  such  objections,  and  es- 
pecially if,  instead  of  so  doing,  they 
assert  a  distinct  ground  of  defense, 
or  only  generally  deny  their  liabili- 
ty, rests  upon  the  tendency  of  such 
a  course  to  mislead  the  claimant ; 
and  insurers  who  apprise  the  claim- 
ant that  his  papers  are  not  proo^ 
and  refer  him  to  the  policy,  are  not 
held  to  have  waived  the  defec^ 
because  they  did  not  go  further  and 
specify  it;  nor  because  they,  at  the 
same  time,  took  other  objections  to 
being  held  liable.  ^whaU  et  aL  v. 
The  Hamilton  Fire  Insurance  C<3im^ 
fany^ 495 

2.  i2  Mems,  that  proceeding  on  the 
reference,  and  subsequently  at 
Special  Term  upon  the  Referee's 
report,  without  objecting  to  the 
regularity  of  the  order  of  reference 
would  be  a  waiver  of  the  error,  if 
any.    Forrest  v.  Fyrrest, 640 

See  AoEMT,  8. 

WHARFAGE. 

See  AonoK,  7,  8, 

GrA29T,  1. 

WILL. 

1.  The  testator,  by  his  will,  gave  to 
his  widow  the  use  of  his  house 
"until  my  youngest  child  ahall  at- 
tain the  age  of  21  years,"  provided 
she  remained  his  widow.  He  fur- 
ther directed  his  two  youngest 
children,  naming  them,  who  were 
infants,  to  be  educated  and  main- 
tained out  of  the  income  of  his  es- 
tate imtil  they  attained  majority; 
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and  that  his  real  property  be  kept 
in     good    repair    "until  my  said 
youngest  child  shall  attain  the  age 
of  21  years."    Upon  which  events 
he  ordered  his  executors  to  sell  his 
real  estate — ^to  inyest  $3^000  of  the 
proceeds   and  pay  the  interest  to 
iiis  'wido'w  for  me,  on  whose  death 
the   principal  was  to  be  equally 
divided    among  his  children  and 
grandchildren,  like  the  residue  of 
the  estate.    The  residue  of  the  es- 
tate he  gave  in  undiyided  shares 
of  one-ninth  each  to  five  sons,  two 
daughters,  and  one  granddaughter 
respectively,    and   tne  remaining 
ninth  to  four  grandchildren,  to  be 
equally  divided  between  them,  di- 
recting fiirther,  that  if  any  of  his 
said  children  should  die  beu>re  said 
youngest  child  attained  majority, 
.   or  b^ore  a  sale  or  division  of  the 
estate,  leaving  no  lawful  issue,  then 
his  or  her  shi^  should  eo  to  and  be 
equally  divided  among  toe  survivors 
in  the  same  manner.    The  bene- 
ficiaries all  survived  the  testator. 
Hddy  that  there  was  no  illegal  sus- 
pension of  the  power  of  alienation, 
and  that  the  executors'  agreement 
of  saJe  in  execution  of  the  power, 
after  the  youncest  chUd  attained 
majority,  could  be  enforced  acainst 
the  purchaser.   £Ub  et  al.  v.  2<yne^ 

2.  The  provision  for  maintaining  the 
children,  may  be  treated  as  creating 
merely  a  charge.  {Per  HorniAN, 
J.) id. 

3.  The  words,  "on  my  youngest 
child  attaining  the  age  of  21,"  are 
to  be  read  as  if  the  name  of  the 
youngest  living  at  the  testator's 
deaUi  were  inserted.  (Per  Horr- 
MAN,  J.) id, 

4.  Whether  those  words  be  read 
thus,  or  as  intending  the  youngest 
who  should  attain  majority,  is  not 
material  to  the  validity  of  the  will, 
for  on  either  view  the  remainder 
over,  in  case  of  a  child  dj^ing  with- 
out issue  before  majority  of  the 
youngest,  would  be  a  fdture  estate 
vested  as  to  the  person  but  contin- 
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gent  as  to  the  event,  which,  hy 
the  Revised  Statutes,  would  not  bo 
inalienable.  (Per  Robertson,  J.),  id. 

WITNESS. 

1.  A  witness  who  testifies  that  he  is 
somewhat  familiar  with  railroad 
brakes  and  with  the  operation  of 
them,  and  has  used  them  on  a  rail- 
road and  knows  which  are  the  best 
brakes,  is  a  competent  witness  to 
testifjr  as  to  the  distance  within 
which  any  given  train  can  be  stop- 
ped, with  a  designated  class  of 
brakes  and  a  given  number  of 
brakemen.  2£dU  v.  The  Hudson 
River  Railroad  Company^ 345 

2.  In  an  action  brought  by  one  of 
two  parties  upon  a  cause  of  action 
whicn  accrued  to  the  firm  and  had 
been  released  by  the  co-partner  to 
the  plaintiff,  a  question  put  to  a 
witness: — what  was  said  by  the 
plaintiff  about  commencing  suit  in 
New  York  rather  than  in  London  ? 
was  excluded  by  the  Court 

Hddj  that  if  the  word  plaintiff  was 
intended  to  refer  to  the  co-partner 
who  had  released,  and  wno  had 
been  examined  as  a  witness,  the 
question  was  not  competent  ex- 
cept for  the  purpose  of  contradict- 
ing him  or  affecting  his  credibiUty. 
But  if  it  was  intended  to  refer  to 
the  actual  plaintiff,  the  testimony 
was  in  its  nature  competent^  and 
its  relevancy  could  not  be  deter- 
mined on  the  face  of  the  question. 
Weber  v.  Emgsland  et  al., 417 

3.  Upon  a  trial  involving  the  ques- 
tion of  the  mental  imbecifity  of  the 
testator  or  grantor,  a  non-profes- 
sional witness  cannot  be  asked  the 
broad  question  whether,  at  tlie 
time  rererred  to,  such  person  "  was 
out  of  his  mind,*'  or  the  question, 
^^  was  he  so  affected  in  his  mind  as 
to  be  unfit  for  transacting  his  busi- 
ness." Deshon  v.  The  Merchants' 
Banket  h\ 4G1 

See  Evidence,  6,  7,  13,  26,  30,  31, 
34,  42,  43. 
Practice— 7Wa7, 2. 
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